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The  Scope  of  the  Third  Volume  of  Cases,  —  The  Industrial 
Accident  Board  presents  herein  reports  of  the  most  important 
and  interesting  cases  decided  under  the  Workmen's  Compensa- 
tion Act  by  committees  of  arbitration,  the  Board  and  the 
Supreme  Judicial  Court  during  the  half  year  beginning  July 
1,  1914,  and  ending  Dec.  31,  1914.  Reference  is  made,  in  the 
pages  which  follow,  to  certain  of  the  exceptional  cases  decided 
on  appeal  by  the  Supreme  Judicial  Court  and  now  pending 
before  that  tribunal  for  decision,  as  well  as  to  a  few  of  the 
cases  acted  upon  by  the  Board  from  which  no  appeal  has  been 
taken  by  the  parties  at  interest.  All  of  the  cases  are  referred  to 
alphabetically  in  the  index  which  precedes  this  introduction, 
and  a  comprehensive  subject  index  in  the  pages  which  immedi- 
ately follow  the  reports  of  cases  will  direct  persons  to  the 
particular  decisions  in  which  they  are  interested. 

The  Supreme  Judicial  Court  on  the  Question  of  Burden  of 
Proof.  —  In  Sponatski's  case  the  Supreme  Judicial  Court,  re- 
ferring to  the  matter  of  the  "burden  of  proof,"  says:  — 

The  burden  of  proving  the  essential  facts  necessary  to  establish  a  case 
warranting  the  payment  of  compensation  rests  upon  the  dependents  in  a 
ease  arising  imder  the  Workmen's  Compensation  Act  as  much  as  it  does 
upon  a  plaintiff  in  any  proceeding  at  law.  The  dependents  must  go  further 
than  simply  to  show  a  state  of  facts  which  is  as  equally  consistent  with 
no  rig^t  to  compensation  as  it  is  with  such  right.  They  can  no  more 
prevail  if  factors  necessary  to  support  the  claim  are  left  to  surmise,  con- 
jecture, guess  or  speculation,  than  can  a  plaintiff  in  the  ordinary  action 
in  tort  or  contract.  A  sure  foundation  must  be  laid  by  a  preponderance  of 
evidence  in  support  of  the  claim  before  the  dependents  can  succeed.  .  .  . 
If  the  evidence,  though  slight,  is  yet  sufficient  to  make  a  reasonable  man 
conclude  in  his  favor  on  the  vital  points,  then  his  case  is  proved,  but  the 
rational  mind  must  not  be  left  in  such  imcertainty  that  these  essential 
elements  are  not  removed  from  the  realm  of  fancy. 
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Speaking  again  on  the  same  point  the  court  said,  in  the  Von 
Ette  case:  — 

It  has  been  held  repeatedly  that  .  .  .  the  burden  of  proof  rests  upon  the 
claimant  to  show  by  a  preponderance  of  the  evidence  that  an  injury  oc- 
curred and  that  it  arose  out  of  and  in  the  course  of  the  employment.  The 
determination  of  these  issues  cannot  be  left  to  speculation,  surmise  or  con- 
jecture. If  the  evidence  upon  the  questions  involved  is  slender  but  is 
sufficient  to  satisfy  a  reasonable  man,  a  case  has  been  made  out  in  favor 
of  the  claimant.  .  .  .  If  this  claimant  were  re<}uired  to  prove  affirmatively 
all  the  facts  and  circumstances  attending  her  husband's  death  by  direct 
evidence,  it  is  plain  that  her  claim  would  fall,  but  she  is  not  limited  to 
such  proof.  She  may  show  the  existence  of  such  facts  as  would  warrant 
the  inference  that  her  husband  did  not  commit  suicide  and  did  not  meet 
with  his  death  as  the  result  of  intoxication.  .  .  .  There  was  no  evidence  of 
suicide,  and  therefore  the  presumption  against  the  commission  of  a  crime 
is  enough  to  support  the  finding  on  that  point.  .  .  .  There  was  no  evidence 
to  show  that  he  was  under  the  influence  of  liquor.  The  Board  having 
found  that  the  employee  did  not  commit  suicide  and  was  not  imder  the 
influence  of  liquor,  and  no  other  cause  of  death  having  been  suggested  ex- 
cept that  he  accidentally  fell  off  the  roof,  we  cannot  say  that  the  finding  of 
the  Board  that  his  death  was  accidental  was  not  warranted. 

Risks  Incidental  to  the  EmployTnent.  —  Whether  or  not  an 
unprovoked  murder,  as  in  the  Reithel  case,  was  a  risk  in- 
cidental to  the  employment,  was  decided  in  the  aflSrmative  by 
the  Supreme  Judicial  Court  in  an  important  decision  prepared 
by  Rugg,  C.J. 

A  Summary  of  the  Facts  in  the  Reithel  Case.  —  It  appears 
that  the  employee,  Reithel,  was  the  superintendent  of  a  mill, 
and  that  it  was  a  part  of  his  general  duty  to  order  trespassers 
from  the  premises.  In  this  respect  he  was  required  to  deal  with 
those  more  or  less  heedless  of  the  rights  of  others  in  their 
conduct.  Superimposed  upon  this  general  obligation  resting 
upon  the  superintendent,  by  reason  of  his  contract  of  em- 
ployment, was  a  special  one  respecting  the  trespasser  who  shot 
and  killed  him.  It  came  into  existence  because  this  trespasser, 
previous  to  the  fatality,  had  come  upon  the  premises  without 
permission  and  had  annoyed  a  woman  employee.  He  had 
created  a  disturbance  and,  in  consequence,  the  manager  of  the 
factory  had  given  special  instructions  to  the  superintendent  to 
order  him  out  if  he  came  again,  and  to  summon  the  police 
if  he  did  not  go.     The  trespasser  came  again;    the  superin- 
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tendent  thereupon  walked  towards  him^  making  a  motion  in  the 
direction  of  the  door,  ordering  him  to  go  out,  and  the  tres- 
passer immediately  discharged  a  revolver  at  the  superintendent, 
fatally  injuring  him. 

The  Opinion  of  the  Court.  —  Rugg,  C.J.,  after  stating  the 
facts  substantially  as  above  outlined,  said:  — 

In  view  of  these  circumstances  the  employee  was  given  a  special  direc- 
tion respecting  Bombard.  His  duty  was  defined  in  this  particular.  He 
was  to  be  ordered  out,  and  the  police  were  to  be  summoned  if  he  did  not  go. 
Commonly  such  precautions  are  not  taken  nor  such  directions  g^ven  re- 
specting the  ordinary  trespasser.  They  indicate  that  the  employer  and 
employee  realized  that  they  were  dealing  with  a  maker  of  trouble,  who  was 
or  might  be  generally  lawless  in  his  conduct,  and  who  must  be  treated 
accordingly  for  the  security  of  property  and  the  safety  of  employees  and 
others  who  might  be  upon  the  premises.  The  liability  to  whatever  per- 
sonal injury  might  be  likely  to  arise  in  dealing  with  such  a  person  was, 
therefore,  within  the  contemplation  of  employer  and  employee  in  establish- 
ing the  boundaries  of  the  latter's  duty.  That  became  a  risk  of  the  employ- 
ment. 

Danger  of  being  assaulted  is  not  the  Usucd  Concomitant  of 
Work.  —  The  court  said,  further,  in  the  Reithel  case,  that  it 
was  not  usual  for  people  with  whom  a  mill  superintendent  came 
in  contact  to  commit  crime,  and  that  conduct  of  that  sort  is 
not  to  be  presumed  nor  commonly  expected.  Nor  is  the  danger 
of  being  assaulted  the  usual  concomitant  of  work.  The  court 
then  goes  on:  — 

But  when  a  special  duty  arises  to  deal  with  one  who  is  a  trespasser,  an 
anopyer  of  a  woman  employee  and  a  creator  of  disturbance,  then  a  cor- 
responding risk  of  personal  violence  arises.  That  duty  and  that  risk  then 
became  correlative.  It  hardly  can  be  said  as  a  matter  of  law,  under  these 
circumstances,  that  danger  of  assault  from  such  a  creator  of  disturbance 
as  Bombard  was  not  incidental  to  the  doing  of  that  which  ReitheVs  con- 
tract of  emplo3rment  required  of  him. 

The  Danger  of  Assatdt  Necessarily  need  not  be  foreseen.  — 
The  court  says  finally  that  the  danger  of  assault  necessarily 
need  not  be  foreseen  in  order  to  bring  the  injury  within  the 
scope  of  the  employment.  Its  unexpectedness  and  gravity  are 
not  tests.  That  murder  resulted  instead  of  a  broken  bone  is 
of  slight,  if  any,  significance.    The  employee  would  not  have 
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been  exposed  to  the  danger  of  injury  if  it  were  not  for  the 
special  duty  imposed  upon  him  by  his  employer.  Therefore, 
the  causative  danger  was  peculiar  to  his  work;  it  was  incidental 
to  the  character  of  the  employment  and  was  not  independent 
of  the  relation  of  employer  and  employee. 

Although  unforeseen,  and  the  consequence  of  what  on  this  record  ap- 
pears to  have  been  a  crime  of  the  highest  magnitude,  yet  now,  after  the 
event,  it  appears  to  have  had  its  origb  in  ahazard  connected  with  the  em- 
ployment, and  to  have  flowed  from  that  soiuce  as  a  rational  consequence. 
Tried  by  the  test  suggested  in  McNicoFs  case,  the  injury  seems  to  have 
arisen  in  the  course  of  the  employment. 

Insanity  and  Suicide,  having  Causal  Relation  to  Eye  Injury 
resulting  in  Loss  of  Vision,  arise  out  of  the  Employment.  —  The 
record  shows,  in  the  Sponatski  case,  that  the  employee  re- 
ceived a  personal  injury  by  reason  of  the  spattering  of  molten 
lead  into  his  eye,  resulting  in  total  loss  of  vision  in  such  eye. 
About  a  month  later,  as  the  result  of  a  fit  of  insanity,  which 
the  weight  of  the  evidence  showed  had  a  causal  connection 
with  the  injury,  he  threw  himself  from  the  window  of  his  room 
in  the  hospital  in  which  he  was  receiving  treatment  and  sus- 
tained injiudes  which  resulted  in  his  death. 

Obligation  to  pay  Compensation  Absolute  when  Fact  is  estab- 
lished  that  Injury  arises  out  of  the  Employment.  —  After  stat- 
ing the  facts  substantially  as  above,  and  discussing  the  case  at 
some  length,  Rugg,  C.J.,  says:  — 

The  obligation  to  pay  compensation  under  the  Workmen's  Compensa- 
tion Act  equally  is  absolute  when  the  fact  is  established  that  the  injury 
has  arisen  "out  of  and  in  the  course  of"  the  employment  (Part  II.,  section 
1).  It  is  of  no  significance  whether  the  precise  phjrsical  harm  was  the 
natural  and  probable  or  the  abnormal  and  inconceivable  consequence  of 
the  employment.  The  single  inquiry  is  whether  in  truth  it  did  arise  out  of 
and  in  the  course  of  that  employment.  If  death  ensues  it  is  immaterial 
whether  that  was  the  reasonable  and  likely  consequence  or  not;  the  only 
question  is  whether  in  fact  death  "results  from  the  mjury"  (Part  II., 
section  6).  When  that  is  established  as  the  cause,  then  the  right  to  com- 
pensation is  made  out.  If  the  connection  between  the  injury  as  the  cause 
and  the  death  as  the  effect  is  proven,  then  the  dependents  are  entitled  to 
recover,  even  though  such  a  result  before  that  time  may  never  have  been 
heard  of  and  might  have  seemed  impossible.  The  inquiry  relates  solely 
to  the  chain  of  causation  between  the  injury  and  the  death. 
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Drawing  an  Inference  of  Fact  from  Indirect  Evidence,  —  The 
court,  in  the  Von  Ette  case,  ajBSrmed  the  findings  and  decision 
of  the  Industrial  Accident  Board  that  the  death  of  the  em- 
ployee arose  out  of  the  employment,  although  there  was  no 
direct  evidence  as  to  all  the  facts  and  circumstances  attending 
the  fatality.  The  record  shows  that  the  decedent  was  in  the 
employ  of  the  Globe  Newspaper  Company  as  a  compositor, 
and  that  he  met  his  death  on  the  night  of  June  21,  1914.  He 
went  to  work  on  that  evening  and  was  last  seen  alive  at  about 
11  o'clock.  His  employment  would  have  ceased  at  1.45  o'clock 
the  next  morning.  Decedent's  body  was  found  the  next  morn- 
ing at  3.45  o'clock  upon  the  ^ound,  six  stories  below  the  floor 
where  he  worked.  The  injuries  which  caused  his  death  re- 
sulted from  a  fall  from  the  roof  of  the  building  adjoining  the 
room  in  which  he  worked.  When  he  left  his  home  for  work 
that  night  he  informed  his  wife  that  he  would  return  on  the 
2  o'clock  car  the  next  morning.  He  apparently  was  contented 
and  happy.  He  had  made  plans  for  the  future,  including  an 
engagement  for  certain  recreation,  and,  so  far  as  known,  had 
no  idea  of  committing  suicide.  It  was  a  common  practice 
among  the  workmen  on  the  newspaper  to  go  up  on  the  roof  of  a 
building  on  the  employer's  premises  for  the  purpose  of  getting 
fresh  air,  the  temperature  in  the  workroom  in  the  summer 
time  sometimes  being  110  degrees,  and  usually  warmer  than 
the  outside  temperature.  The  Board  drew  the  inference  from 
all  the  facts  that  the  employee  went  up  on  the  roof  for  the  pur- 
pose of  getting  the  fresh  air,  and  while  there  accidentally 
slipped  and  fell  to  the  ground  where  he  met  his  death. 

Effect  of  Office  RtUe  forbidding  Absence  without  Permission 
when  Custom  has  established  Right  of  Men  to  be  absent  without 
Such  Permission.  —  It  appears  in  the  record  in  the  Von  Ette 
case  that  there  was  an  office  rule  of  the  employer  which  was 
posted  on  the  premises  and  read  as  follows:  "No  employee 
shall  leave  the  composing  room  during  working  hours  except 
on  office  business  without  permission  of  the  man  in  charge." 
The  Board  finds  that  there  was  an  established  custom  among 
the  employees,  known  to  the  employer,  to  go  up  on  the  roof  for 
the  purpose  of  obtaining  fresh  air,  and  that  it  was  an  incident 
of  the  employment  of  the  deceased  to  go  up  on  the  roof.    Under 
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such   circumstances   the   rulci    being   vitiated   by   established 
custom^  known  to  the  employer,  is  without  weight. 
Unon  this  Doint  the  court  savs:  — 


Upon  this  point  the  court  says:  — 


If  we  assume  that  it  would  be  a  violation  of  the  rule  to  go  up  on  the  roof 
during  working  hours  without  seeking  permission,  for  the  purpose  of 
obtaining  fresh  air,  the  question  is  whether  the  rule  was  in  force  at  the  date 
of  Von  Ette's  death,  or  whether  it  had  been  waived  by  the  employer. 
There  was  ample  evidence  of  a  general  practice  of  the  men  who  worked  in 
the  composing  room  to  go  up  on  the  roof  to  get  fresh  air  and  cool  off  on  hot 
nights,  and  that  such  practice  was  known  to  the  employer.  We  are  of 
opinion  that  the  Board  was  warranted  in  finding  that  the  rule  was  not  in 
force  but  had  become  a  dead  letter  at  the  time  of  the  accident. 

The  Point  upon  which  the  Decision  in  the  Von  Ette  Case 
turned.  —  If  the  act  of  the  decedent,  in  going  out  upon  the 
roof  for  the  purpose  of  getting  fresh  air,  was  an  incident  of 
his  employment,  even  though  he  was  not  actually  working  at 
the  time  of  the  accident,  the  resulting  fatality  arises  out  of 
the  employment.    Crosby,  J.,  says:  — 

The  question  whether  the  injury  arose  out  of  and  in  the  course  of  the 
emplojnnent  is  one  of  some  difficulty,  and  a  majority  of  the  court  are 
unable  to  say  that  the  finding  of  the  Board  was  wrong.  The  accident 
happened  upon  the  premises  of  the  employer,  and  we  think,  in  view  of  the 
practice  which  might  have  been  found  to  exist  under  which  the  men  went 
up  on  the  roof  for  fresh  air,  that  the  act  of  the  deceased  in  going  there  on  a 
warm  night  was  not  necessarily  outside  his  employment,  but  could  have 
been  foimd  to  be  incidental  thereto.  An  injury  to  a  workman  may  arise 
out  of  and  in  the  course  of  his  employment  even  if  he  is  not  actually  work- 
ing at  the  time.  The  fact  that  the  improtected  place  upon  the  roof  where 
it  is  found  the  deceased  fell  off  is  23  feet  away  from  the  foot  of  the  staur- 
way  is  not  decisive  against  the  claimant.  He  could  have  been  found  to  be 
rightfully  upon  the  roof,  and  was  not  bound  to  remain  at  the  foot  of  the 
stairs  or  on  any  particular  part  of  the  roof.  We  cannot  say  as  a  matter 
of  law  that  the  Board  was  not  warranted  in  finding  that  the  injury  arose 
out  of  and  in  the  course  of  the  employment,  even  if  the  deceased  fell  from 
the  roof  at  a  place  23  feet  from  the  stairway.  We  cannot  say  that  the 
Board  has  drawn  inferences  which  no  reasonable  man  could  draw,  and  for 
that  reason  we  cannot  set  aside  its  findings.  Upon  principle,  aside  from 
authority,  the  conclusion  which  we  have  reached  is  abundantly  supported 
by  the  decisions  of  the  English  courts. 

Acceleration  of  Pre-existing  Disease.  —  It  appears,  in  the 
Fisher  case,  that  the  employee  received  the  injury  which  re- 
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suited  in  his  death  by  reason  of  the  lifting  of  a  bag  of  coal 
weighing  from  150  to  200  pounds,  following  a  considerable 
period  of  physical  exertion.  This  personal  injury  materially 
accelerated  and  aggravated  a  previously  diseased  heart  condi- 
tion and  caused  the  employee's  death.  The  medical  examiner 
stated  that  the  decedent's  heart  muscle  was  tired  and  ex- 
hausted before  and  at  the  time  of  his  entry  upon  his  last  labor, 
and  that  this  last  act  was  a  sufficient  cause  for  the  inability  of 
the  heart  to  perform  its  work.  The  court  sustained  the  deci- 
sion of  the  Board. 

Arising  out  of  the  Employment;  Diud  Employment.  — ;  In  the 
McPhee  case  the  evidence  shows  that  the  decedent,  in  his 
dual  capacity  as  superintendent  and  director  of  the  sub- 
scriber's volunteer  fire  department,  and  a  member  of  the  Hull 
fire  department,  went  to  the  scene  of  a  certain  fire  for  the 
purpose  of  extinguishing  the  flames  and  protecting  the  build- 
ings of  his  private  employer  from  danger  by  reason  of  their 
proximity  to  the  fire.  He,  with  other  members  of  the  volun- 
teer fighting  force  of  the  subscriber,  remained  on  duty  at  the 
scene  of  the  fire  until  it  was  extinguished.  Before  the  blaze 
was  subdued  ]the  volunteer  fire  department  of  the  town  of  Hull 
arrived.  The  evidence  shows  that  the  employee  was  drenched 
as  a  result  of  his  labors  while  in  the  interior  of  the  building  with 
the  members  of  the  volunteer  organization  of  his  employer,  and 
that  the  personal  injury  resulting  from  such  drenching  and 
smoke  satiuration  had  a  causal  connection  with  the  subsequent 
death  of  the  employee  from  pneumonia. 

The  Substantial  and  Preponderant  Factor  controlling  Action 
of  Decedent  was  the  Duty  which  he  owed  to  his  Employer.  —  Rugg, 
C.J.,  held  that  the  substantial  and  preponderant  factor  con- 
trolling the  action  of  the  decedent,  according  to  the  evidence 
reported  by  the  Board,  was  the  duty  which  he  owed  to  his  em- 
ployer, who  was  a  subscriber  to  insurance  imder  the  Workmen's 
Compensation  Act,  and  that  his  services  to  the  town  of  Hull, 
not  an  insurer  under  the  statute,  were  merely  accidental  and 
subsidiary,  his  statement  of  the  case  being  as  follows:  — 

While  the  deceased  was  a  member  of  the  town  fire  department,  and  as 
such  required  to  attend  the  fire,  it  well  might  be  that  his  paramount  duty 
was  owwi  to  the  subscriber  to  protect  its  property  from  destruction  by  fire, 
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and  to  prevent  thereby  a  panic  among  its  patrons  and  the  disaster  which 
might  ensue.  It  does  not  seem  to  us  possible  to  say  as  a  matter  of  law 
that  when  he  had  exhausted  the  chemical  of  the  subscriber,  and  began 
working  in  connection  with  the  fire  apparatus  of  the  town,  he  ceased  acting 
primarily  in  the  interests  of  his  employer,  who  was  the  subscriber,  and 
began  working  exclusively  for  the  town.  The  interests  of  his  general  em- 
ployer in  the  extinguishment  of  a  fire  in  such  threatening  proximity  to  its 
property  well  may  have  been  f  oimd  to  have  been  so  dominant  as  to  absorb 
the  exclusive  attention  of  McPhee,  and  to  have  rendered  him  in  the  direc- 
tion of  his  own  conduct  chiefly  concerned  to  act  for  its  interests  as  to  the 
means  employed  and  the  result  to  be  achieved  in  the  particular  service 
of  extinguishing  the  fiire.  If  this  was  so,  then  his  efforts  were  directed  to 
the  promotion  of  the  business  of  that  general  employer,  even  though  it 
happened  that  at  the  same  tune  he  was  acting  in  accordance  with  his  obli- 
gation to  the  town  fire  department.  But  imder  such  circumstances  the 
latter  would  be  accidental  and  subsidiary,  while  the  substantial  and  pre- 
ponderant factor  controlling  his  action  would  be  the  duty  owed  to  his  em- 
ployer, who  was  the  subscriber. 

Three  Points  of  Importance  in  the  Gove  Case.  —  The  court 
decided  three  questions  of  importance  in  the  Gove  case,  in  each 
instance  affirming  the  ruling  of  the  Industrial  Accident  Board. 
The  questions  raised  by  the  insurer  involved  the  interpretation 
of  the  word  *' employee,"  the  right  of  the  insurer  to  receive  credit 
for  the  value  of  the  board  furnished  a  decedent  in  computing 
the  amount  due  a  partial  dependent,  and  a  determination  of  the 
meaning  of  the  term  "average  weekly  wages"  in  a  case  where 
the  employee  was  a  member  of  the  union  and  worked  only  a 
short  time  on  the  job. 

Decedent  was  the  Employee  of  the  Svhscriber  and  not  of  an 
Independent  Contractor. —  The  record  shows  that  arrangements 
were  made  by  telephone  between  the  subscriber  and  the  father 
of  the  employee  to  "put  up  the  rough  work  of  the  stairs  that 
is  done  before  the  house  is  plastered."  The  subscriber  was  a 
subcontractor  who  had  contracted  to  erect  the  building  in 
which  the  stair  work  was  to  be  done.  Afterwards  the  sub- 
scriber advised  how  the  work  should  be  done,  and  gave  the 
father  "all  the  particulars."  The  latter  engaged  the  decedent, 
at  a  fixed  wage  per  day,  to  assist  in  erecting  the  stairway. 
While  so  engaged  the  employee  met  his  death.  His  father 
testified  that  he  engaged  to  do  the  work  by  the  day,  at  $4.40 
per  day,  "and  it  was  the  same  for  the  boy."    The  subscriber 
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stated  that  the  father  of  the  decedent  *' agreed  to  so  much  a 
flight  for  this  job,  $2  a  flight.  ...  I  paid  him  at  the  rate  of 
$4«40  because  he  did  not  finish  that  job."  The  court  held  that 
"in  this  conflict  of  testimony  the  committee  and  the  Board 
were  warranted  in  believing  the  father  and  finding  that  the  de- 
ceased was  an  employee  of  Brooker.'' 

The  Board  was  Right  in  not  deducting  the  Value  of  Board 
which  Dependeni  furnished  to  Decedent.  —  The  court  gives 
careful  consideration  to  the  claim  of  the  insurer  that  the  value 
of  the  board  furnished  by  the  dependent  to  the  decedent  should 
be  deducted  in  computing  the  amount  due  to  the  partial  de- 
pendent, and,  after  a  comprehensive  discussion  of  the  cases 
cited  and  the  application  of  the  principles  of  the  English  com- 
pensation law  to  the  case  at  bar,  states  that  the  principle  of 
Lord  Campbell's  act  has  never  been  adopted  under  any  cir- 
cumstances in  Massachusetts.  -  Loring,  J.,  then  continues:  — 

In  place  of  continuing  the  English  rule  (the  amount  of  injury  caused  to 
the  dependents)  the  Legislatiu-e  adopted  the  wages  of  the  deceased  as  the 
basis  by  which  the  amoimt  to  be  paid  was  to  be  measured.  They  provided 
that  where  the  claimant  was  wholly  dependent  upon  the  deceased  one-half 
of  his  average  weekly  wages  (within  a  maximum  and  minimum  amount 
there  stated)  should  be  allowed  for  a  period  of  three  himdred  weeks  from 
the  date  of  the  injury.  (Now  two-thirds  of  his  average  weekly  wages, 
with  minimum  of  $4  and  maximum  of  $10,  for  period  of  five  hundred 
weeks,  not  to  exceed  a  total  payment  of  $4,000.)  Where  the  claimant  is 
wholly  dependent  upon  the  deceased  it  is  of  no  consequence  whether  he 
contributed  all  his  wages  or  only  a  fraction  of  them  to  the  dependent,  and 
it  is  of  no  consequence  whether  the  deceased  did  or  did  not  receive  any 
benefit  from  the  dependent.  The  simi  to  be  paid  is  measured  by  the  wages 
of  the  deceased,  not  by  the  injury  done  to  the  dependent.  Where  the  de- 
pendents were  only  partly  dependent  upon  the  earnings  of  the  deceased 
the  amount  to  be  paid  is  a  "weekly  compensation  equal  to  the  same  pro- 
portion of  the  weekly  payments  for  the  benefit  of  persons  wholly  dependent 
as  the  amoimt  contributed  by  the  employee  bears  to  the  annual  earnings 
of  the  deceased  at  the  time  of  his  injury."  The  amoimt  to  be  paid  in  case 
the  dependent  was  partly  dependent  only  is  to  be  a  portion  of  that  paid  in 
case  of  those  wholly  dependent,  and  the  amoimt  is  to  be  determined  on  the 
same  basis;  that  is  to  say,  it  is  to  be  measured,  not  by  the  injury  done  the 
dependent,  but  by  that  portion  of  the  average  weekly  wages  of  the  de- 
ceased which  the  amoimt  of  his  wages  contributed  by  him  to  the  dependents 
bore  to  the  amount  of  his  annual  earnings,  without  regard  to  the  benefits, 
if  any,  received  by  the  deceased  from  the  dependents. 
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Average  Weekly  Wages  of  a  Carpenter  who  does  not  work  reg- 
vlarly.  —  Where  the  evidence  fails  to  disclose  whether  or  not 
the  decedent  had  worked  as  an  employee  at  any  other  time 
during  the  year,  and  where  it  was  shown  affirmatively  that 
such  decedent  was  a  member  of  the  union,  and  that  the  union 
rate  of  wages  was  $4.40  a  day,  the  court  held  that  the  case 
came  within  the  latter  part  of  the  definition  of  "average  weekly 
wages"  as  given  in  the  statute.  This  clause  provides  that 
where  it  is  impracticable  to  compute  the  average  weekly  wages 
as  above  defined,  regard  may  be  had  to  the  average  amount 
"earned"  by  a  person  in  the  same  grade  employed  in  the  same 
class  of  employment  and  in  the  same  district  during  the  twelve 
months  preceding  the  date  of  the  injury.  The  court  then  con- 
cluded:— 

It  appeared  that  the  deceased  was  a  member  of  the  union  and  that  the 
imlon  rate  of  wages  was  $4.40  a  day. 

Changed  Emphyment  Conditions  after  Injury  do  not  affect 
Average  Weekly  Wages  upon  which  Compensation  Rate  is 
based.  —  The  record  in  the  Durney  case  showed  that  the 
average  weekly  wages  of  the  employee  "before  the  injury" 
were  $22,  and  that,  had  he  not  received  an  injury,  he  "prob- 
ably would  have  been  able  to  earn  only  an  average  weekly 
wage  of  $19.40."  This  fijiding  was  made,  on  the  evidence,  at 
the  request  of  the  insurer.  The  Board  ruled,  however,  that 
the  average  weekly  wages  of  the  employee,  in  accordance  with 
the  definition  given  in  the  statutes,  were  $22.  Carroll,  J.,  re- 
ferring to  this  phase  of  the  controversy,  says:  — 

In  deciding  the  question  of  the  employee's  average  weekly  wages  before 
his  injury  the  Board  was  right  in  considering  what  in  fact  his  weekly  earn- 
ings were  before  he  was  injured,  and  not  what  they  would  have  been  if  he 
was  not  injured,  and  in  disregarding  the  circumstances  that  because  of 
labor  conditions  his  weekly  wages,  if  uninjured,  now  would  be  $19.40. 
His  average  weekly  wages  before  he  was  injured  were  $22,  and  not  a  less 
amount,  and  it  was  unimportant,  therefore,  in  passing  on  this  question  to 
take  into  accoimt  what  he  would  have  earned  if  business  conditions  had 
not  caused  a  general  reduction  in  wages. 

A  Specific  Finding  that  Partially  Incapacitated  Employee  can 
earn  a  Certain  Sum,  although  not  in  Fact  earning  such  Sum,  is 
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Conclusive  of  Earning  Ability.  —  The  Board  gave  the  insurer 
a  finding  in  the  Dumey  case  that,  although  the  employee  had 
earned  only  $13.20  weekly  since  his  return  to  work,  his  wages 
"would  have  been  $15  had  it  not  been  for  dullness  and  depres- 
sion of  business."  Partial  incapacity  compensation  was 
awarded,  however,  on  the  basis  of  an  earning  ability  of  $13.20. 
The  court  held  that  the  Board  erred  in  this  respect,  distinguish- 
ing the  case  from  that  of  Septimo,  by  declaring  that  in  one 
case,  the  latter,  the  Board  found  Septimo  unable  to  earn  any 
wages  during  a  period  of  shut-down,  and  in  the  present,  that 
Durney  would  have  been  able  to  earn  $15  except  for  dullness 
in  trade.     Carroll,  J.,  continues:  — 

In  the  case  at  bar  there  is  a  specific  finding  that  the  employee  is  now 
earning  $13.20  instead  of  $15  because  of  dullness  in  trade.  This  is  equiva- 
lent to  a  finding  that  his  inability  to  earn  $15  a  week  is  caused*  not  by  his 
incapacity  or  his  injury,  but  solely  because  of  business  conditions;  and 
there  is  no  claim  made  of  total  incapacity,  as  in  the  Septimo  case. 

Daughter  who  is  Physically  Incapacitated  from  earning  is 
WhoUy  Dependent  upon  Decedent.  —  The  record  in  the  Carter 
case  shows  that  the  decedent  and  his  widow  had  been  sepa- 
rated for  a  period  of  three  years  prior  to  his  death,  and  that 
their  daughter,  who  suffered  from  heart  trouble  and  indiges- 
tion, had  not  been  able  to  work  for  a  period  of  three  years, 
with  the  exception  of  two  occasions.  During  one  week  in  the 
period  of  twelve  months  prior  to  her  father's  death  she  worked 
in  a  florist's  store,  and  subsequent  to  such  period  she  had 
worked  in  a  grocery  for  another  week.  Apart  from  the  fact 
that  the  daughter  had  savings  of  about  $100  at  the  time  of  her 
father's  death,  her  only  income  was  the  contribution  of  $4  to 
$5  a  week  which  her  father  sent  her.    Loring,  J.,  says:  — 

The  question  comes  to  this:  where  a  daughter  for  three  years  before  her 
father's  death  has  had  no  income  except  money  allowed  her  by  her  father, 
and  the  compensation  for  two  weeks  which  is  so  small  that  it  may  be  dis- 
regiu^ed,  and  is  too  ill  to  work,  does  the  fact  that  at  her  father's  death 
she  had  $100  saved  from  the  money  given  her  by  her  father  prevent  a  find- 
ing that  she  was  wholly  dependent  on  her  father  at  the  time  of  his  decease? 
If  the  sum  saved  had  been  sufficient  to  constitute  a  means  of  support  or  a 
partial  means  of  support  the  existence  of  the  sa\dngs  would  prevent  a 
finding  to  that  effect.   But  the  income  from  the  savings  here  in  question  is 
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at  the  most  $4  or  S5  a  year,  and  if  the  principal  is  used  it  would  last  so 
short  a  time  that  it  cannot  be  taken  to  be  a  means  of  even  partial  support. 
It  appeared  at  the  hearing  that  since  the  father's  death  $50  to  $60  of 
the  principal  had  been  used.  We  are  of  opinion  that  the  finding  was 
authorized. 

Meaning  of  the  Words  "Permanently  Incapable  of  Use."  — 
The  question  in  the  Floccher  case  was  whether  or  not  the  hand 
of  the  employee  had  been  rendered  "permanently  incapable  of 
use/'  within  the  meaning  of  Part  II.,  section  11  (e)  of  the 
statute.  It  appears  that  the  employee  had  no  voluntary 
motion  in  the  arm,  and  had  changes  in  his  hand  which  showed 
that  he  had  sustained  a  nerve  injury  which  caused  the  middle, 
ring  and  little  fingers  to  be  substantially  paralyzed  and  useless. 
He  had  a  small  amount  of  motion  in  the  thumb  and  first  finger. 
An  operation  might  be  performed  which  would  give  the  em- 
ployee a  stiff  arm,  at  a  right  angle,  but  he  would  have  a  per- 
manent impairment  of  the  right  elbow  under  any  form  of  treat- 
ment.   Pierce,  J.,  says:  — 

The  words  "incapable  of  use"  should  receive  a  construction  which,  while 
fairly  within  their  interpretation,  is  not  narrow  and  technical,  nor,  on  the 
other  hand,  so  free  and  liberal  as  to  give  a  right  which  the  words  them- 
selves do  not  fairly  import.  In  the  case  at  bar,  for  practical  purposes,  the 
ability  to  use  the  hand  to  the  extent  of  a  small  amount  of  motion  in  the 
thumb  and  first  finger,  with  the  middle,  ring  and  little  fingers  paralyzed, 
and  with  an  interference  of  the  circulation  to  such  a  degree  that  the  hand 
goes  to  sleep,  is  negligible.  The  use  approaches  the  infinitely  small,  and 
must  be  disregarded  if  we  are  to  prevent  the  technical  impairment  of  a 
humane  provision  of  law. 

Operation  is  Unreasonable  if  Benefit  to  be  derived  is  Uncertain.. 
—  Referring  to  the  question  of  the  performance  of  an  operation 
in  the  Floccher  case  the  court  said:  — 

It  well  may  be  asserted  that  it  would  be  unreasonable  to  put  the  claim- 
ant to  the  discomfort  attending  an  operation  the  result  of  which  would  be 
the  probability  of  a  "shoulder  stretched  out"  and  of  "muscles  used  up," 
and  in  addition  doubt  as  to  the  time  within  which  some  imcertain  and  in- 
determinate degree  of  benefit  reasonably  might  be  expected. 

Questions  of  Procedure  before  the  Supreme  Judicial  Court.  — 
In  the  McPhee  case  the  dependent  raised  a  question  as  to  the 
right  of  the  insurer  to  be  heard,  the  claim  being  made  that  the 
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case  on  appeal  was  not  brought  to  the  attention  of  a  justice 
of  the  Superior  Court  within  the  ten  days  fixed  by  the  statute. 
Upon  this  point  Rugg^  C.J.,  states:  — 

The  dependent  of  the  deceased  employee  has  suggested  a  question 
whether  the  case  is  rightly  here,  because  it  is  provided  by  the  Workmen's 
Compensation  Act,  as  amended  by  St.  1912,  chapter  671,  section  14,  "that 
there  shall  be  no  appeal  from  a  decree  based  on  an  order  or  decision  of  the 
board  which  has  not  been  presented  to  the  comt  within  ten  da3rs  after  the 
notice  of  the  filing  thereof  by  the  board."  This  does  not  mean  that  the 
case  must  be  actually  brought  to  the  attention  of  a  justice  of  the  Superior 
Court  within  that  time.  It  is  a  compliance  with  the  statute  if  the  required 
papers  are  presented  to  the  comt  in  the  sense  of  being  filed  as  a  part  of  its 
records.   Hie  case  is  here  rightly. 

In  the  Doherty  case,  which  was  remanded  to  the  Industrial 
Accident  Board  for  correction  and  amplification  of  the  record, 
it  appears  that  the  diflBculty  arose  by  reason  of  the  fact  that  the 
evidence,  as  reported,  while  showing  that  the  employee  suf- 
fered from  lead  poisoning,  did  not  show  the  source  of  that 
poison.  There  was  testimony  that  the  employee  had  worked 
as  a  printer  for  the  employer  for  about  fifteen  years  as  a 
"bank"  man,  an  "ad"  man,  and  as  a  linotype  operator,  and 
that  he  handled  type  all  the  time  during  that  period.  There 
was  nothing  in  the  record  to  show  the  composition  of  the  type 
upon  which  he  worked;  nor  was  there  anything  to  show  that 
lead  fumes  or  lead  dust  or  any  dangerous  compound  of  lead 
was  given  off  in  a  printing  office,  or  in  such  handling  of  type 
as  that  engaged  in  by  the  employee  to  such  an  extent  and  in 
such  form  as  to  be  likely  to  be  taken  into  the  human  system 
and  to  cause  plumbism.  The  case  had  been  remanded  to  the 
Board  for  correction  and  amplification;  the  Board  not  only 
supplied  omissions  and  corrected  the  defects  of  the  earlier 
record,  but  it  went  further  and  made  a  new  finding.  The  court 
held  that  the  Board  had  no  authority  to  make  a  new  finding, 
and  recommitted  the  case  to  the  Industrial  Accident  Board, 
where  the  employee  may  move  for  a  hearing  and  for  the  intro- 
duction of  further  evidence. 

Insurer  appeals  Case  involving  Meaning  of  "Lost  Time"  to 
Supreme  Judicial  Court.  —  In  the  case  of  Mason  v.  Employers' 
Liability  Assurance  Corporation,  Ltd.,  the  only  question  in- 
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volved  is  that  of  average  weekly  wage  in  general,  and  particu- 
larly the  meaning  of  the  reference  to  lost  time.  The  record 
shows  that  the  employee  received  a  fatal  injury  which  arose  out 
of  and  in  the  course  of  his  employment,  and  that  the  widow 
was  paid  compensation  by  the  insurer  on  the  basis  of  an  aver- 
age weekly  wage  computed  by  dividing  the  amount  earned  by 
the  number  of  weeks  in  a  year.  Counting  holidays,  the  em- 
ployee lost  2.791  weeks  in  the  year  preceding  his  demise.  If 
holidays  are  not  to  be  considered  as  "lost  time,"  the  employee 
did  not  lose  more  than  two  weeks,  and  the  divisor  is  52.  If  the 
contrary  is  true,  and  holidays  are  to  be  considered  as  lost  time, 
the  divisor  is  52  less  2.791.  The  Board  adopted  the  latter 
course  and  fixed  the  average  weekly  wages  at  $16.22.  The  in- 
surer paid  compensation  on  a  basis  of  $15.34.  This  case  is 
now  pending  on  appeal  before  the  Supreme  Judicial  Court. 

Inference  of  Fact  dravm  by  Board.  —  In  the  case  of  Harmon 
7).  General  Accident  Assurance  Corporation,  Ltd.,  taken  by 
appeal  to  the  Supreme  Judicial  Court,  the  Board  drew  an  in- 
ference of  fact  from  the  evidence  in  favor  of  the  dependent, 
which  may  be  stated  briefly  as  follows:  the  employee  had  been 
working  during  the  forenoon  repairing  the  pinion  that  drives 
the  paddle  wheel  in  one  of  the  vats  in  the  subscriber's  place  of 
business.  This  vat  was  semicircular  in  shape,  and  was  about 
8  feet  long,  4J^  to  5  feet  wide  and  4  feet  high.  It  contained  a 
mild  caustic  solution,  mostly  water,  with  a  small  amount  of 
carbolic  acid,  to  a  depth  of  nearly  3  feet.  The  workman  was 
last  seen  alive  washing  his  hands  at  a  faucet  some  40  feet  from 
the  vat.  About  an  hour  later  he  was  found  dead  in  the  vat. 
Previously  he  had  sustained  a  cerebral  hemorrhage,  but  had 
gradually  improved  up  to  the  time  of  his  death. 

When  Condition  of  Ulcers  complicated  by  Locomotor  Ataxia 
is  healed  Compensation  Period  terminates.  —  The  employee 
appealed  from  a  decision  of  the  Board  in  the  case  of  Hunt  v. 
Globe  Indemnity  Company,  in  which  it  was  decided  that  no 
compensation  was  due  for  incapacity,  owing  to  a  condition  of 
locomotor  ataxia  which  had  been  pre-existent  at  the  time  of 
the  injury.  The  record  shows  that  the  employee  received  a 
personal  injury  by  reason  of  the  scraping  of  his  leg  and  shin 
bone,  which  accelerated  and  aggravated  an  old  condition  of 
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varicose  ulcers,  superimposed  upon  the  disease  known  as 
locomotor  ataxia,  from  which  he  was  suffering  at  the  time  of  the 
injury.  The  insurer,  desiring  to  remove  all  effects  of  the  injury, 
furnished  and  paid  for  an  operation  for  the  cure  of  the  ulcerous 
condition.  As  a  result  of  the  operation  the  ulcer  was  dry  and 
hard,  and  the  employee  became  free  from  all  incapacity  due  to 
the  injury  on  a  certain  date. 

Frostbite  is  a  Personal  Injury  under  the  Act  —  The  insurer 
appealed  the  decision  of  the  Board  to  the  Supreme  Judicial 
Court  in  the  case  of  McManaman  v.  Globe  Indemnity  Co. 
This  is  the  case  of  a  longshoreman  who,  the  Board  foimd,  was 
especially  exposed,  by  reason  of  the  nature  of  his  work,  to  ma- 
terially greater  danger  and  likelihood  of  getting  frozen  than  the 
ordinary  person  or  outdoor  worker  on  the  date  upon  which  he 
received  the  personal  injury  by  frostbite. 

When  the  Injury  results  by  Reason  of  Intoxication  it  does  not 
arise  out  of  the  Employment.  —  The  claimant  appealed  the  de- 
cision of  the  Board  to  the  Supreme  Judicial  Court  in  the  case 
of  Rochville  v.  General  Accident  Assurance  Corporation,  Ltd., 
in  which  it  was  held  that  his  injuries  were  due  to  his  own 
serious  and  willful  misconduct  by  reason  of  intoxication,  and 
therefore  did  not  arise  out  of  his  employment.  It  appears 
that  he  and  a  fellow  workman  had  visited  several  saloons 
during  the  course  of  their  work  day;  that  his  partner  had  been 
arrested  for  drunkenness;  and  that  the  resident  surgeon  at  the 
hospital  had  testified  that  the  employee  was  intoxicated  at  the 
time  of  his  admission.  The  Board  foimd  thoX  he  fell  from  the 
wagon  because  of  the  condition  in  which  he  was,  and  dismissed 
the  claim  for  compensation. 

Pneumxmia  is  Coincidental  with  hut  not  caused  by  Injury.  — 
The  Board  decided,  in  the  case  of  Ouellette  v.  London  &  Lan- 
cashire Guarantee  and  Accident  Company,  that  the  employee's 
death  by  pneumonia  had  no  causal  relation  to  a  personal  injury 
arising  out  of  the  employment.  It  appears  that  the  employee 
was  struck  by  a  piece  of  ice,  said  injury  causing  him  to  fall  to 
the  floor  of  the  ice  house.  He  resumed  work  almost  immedi- 
ately after  this  occurrence  and  remained  during  the  balance  of 
the  day.  Several  days  later  he  became  ill  with  pneumonia,  and 
his  dependent  claimed  that  the  pneumonia  was  caused  by  the 
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injury.  The  case  was  taken  by  appeal  to  the  Supreme  Judicial 
Court. 

Board  ndes  thai  Value  of  Board  should  not  be  deducted  in 
determining  Partial  Dependency  Compensation  Rale.  —  In  the 
case  of  Keefe  t.  Massachusetts  Employees  Insurance  Associa- 
tion the  Board  held  that  the  value  of  the  board  furnished  the 
decedent  by  his  dependent  should  not  be  deducted  from  the 
amoimt  of  his  weekly  contribution  in  determining  the  rate  of 
compensation.  This  case  was  taken  by  appeal  to  the  Supreme 
Judicial  Court.  The  claim  of  the  insurer  probably  is  of  no 
weight  in  view  of  the  decision  of  the  court  in  the  Gove  case, 
avle. 

Insurance  Salesman  is  within  Scope  of  Employment  while 
taking  Aulomobile  Ride  with  Prospective  Client.  —  The  insurer 
appealed  from  the  decision  of  the  Board  in  the  case  of  Hewitt 
V.  Casualty  Company  of  America,  and  the  Supreme  Judicial 
Court  will  be  called  upon  to  decide  whether  or  not  an  insur- 
ance agent,  who  takes  an  automobile  ride  at  the  invitation  of  a 
prospective  customer  and  is  injured  while  so  riding,  is  within 
the  scope  of  his  employment  while  so  doing. 

Cancer  of  the  Esophagus  not  due  to  Injury.  —  The  Board 
denied  compensation  to  the  dependent  of  an  employee  who 
died  as  the  result  of  cancer  of  the  esophagus,  alleged  to  be  due 
to  the  injury,  in  the  case  of  McRae  t.  Massachusetts  Em- 
ployees Insurance  Association.  The  evidence  did  not  show 
any  causal  relation  between  the  injury  and  the  disease  which 
caused  death. 

Bright's  Disease  has  no  Relation  to  Employment.  —  In  the 
case  of  Monahan  v.  Employers'  Liability  Assurance  Corporation, 
Ltd.,  the  record  shows  that  the  employee  complained  to  his 
wife  of  illness  on  Aug.  2,  1914,  and  tried  to  work  on  the  4th, 
being  obliged  to  return  home,  on  accoimt  of  stomach  con- 
ditions, at  4  o'clock  in  the  afternoon.  There  was  no  evidence 
of  an  injury,  and  the  medical  evidence  showed  that  there  was 
no  connection  between  the  employment  and  the  Bright's  dis- 
ease which  caused  his  demise.  Held,  that  the  death  of  the 
employee  did  not  arise  out  of  the  employment. 

Injury  occasioned  by  Breach  of  Rule  not  vrithin  Scope  of  Em- 
ployment. —  The  record,  in  the  case  of  McCabe  t.  Employers' 
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Liability  Assurance  Corporation,  Ltd.,  shows  that  the  em- 
ployee was  required  frequently  to  convey  cleaning  materials 
from  one  floor  to  another,  and  was  obliged  to  use  a  certain 
freight  elevator  for  which  a  regular  operator  was  furnished  by 
the  subscriber.  It  was  contrary  to  a  rule  and  practice  of  the 
company  for  the  general  employees  to  operate  this  elevator. 
The  resulting  injury  did  not  arise  out  of  the  employment. 

Death  due  to  Inhalation  Pneumonia  following  Operation  for 
Hernia.  —  Angela  Alphonse,  widow  of  Michael  Alphonse,  was 
awarded  compensation  against  the  Massachusetts  Employees 
Insurance  Association  under  the  following  circumstances:  the 
evidence  showed  that  the  employee  received  a  personal  injury 
by  reason  of  which  a  condition  of  hernia  already  existing  was 
so  aggravated  and  accelerated  that  it  became  strangulated. 
Following  an  operation  for  the  relief  of  this  latter  condition 
the  workman  died  from  inhalation  pneimionia. 

A  Pin  Prick  causes  Blood  Poisoning,  and  Compensation 
awarded  Widow.  —  In  Kettner  v.  Massachusetts  Employees 
Insurance  Association  is  reported  the  case  of  an  employee  who 
was  injured  by  the  prick  of  a  "pin  tag"  in  the  course  of  his 
duty  as  a  clothing  salesman.  Shortly  afterwards  death  ensued, 
due  to  streptococcus  infection.  Compensation  was  awarded  his 
widow. 

Employee  accvMomed  to  Daily  Use  of  Intoxicants  dies  from 
Delirium  Tremens.  —  In  the  case  of  Whitney  t.  Ziu-ich  Gen- 
eral Accident  and^  Liability  Insurance  Company,  Ltd.,  the 
Board  ruled  that  an  injury  to  an  employee  who  was  accus- 
tomed to  the  daily  use  of  intoxicants,  and  who  died  as  the 
result  of  a  condition  of  delirium  tremens  which  followed  blood 
poisoning,  was  covered  under  the  statute.  Compensation  was 
awarded  his  dependent. 

Traumatic  Delirium  Tremens  to  an  Employee  who  used  In* 
toxicants  regularly.  —  It  was  decided,  in  the  case  of  Cross  x. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  that  com- 
pensation was  due  the  employee's  widow  upon  the  record. 
The  evidence  showed  that  the  employee,  who  habitually  in- 
dulged in  intoxicants,  fell  from  a  stepladder  and  fractured  the 
fibula.  Traumatic  delirium  tremens  and  edema  of  the  brain 
ensued  and  caused  his  death. 
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Delirium  Tremens  to  be  expected  in  an  Alcoholic  Employee 
after  Severe  Injury.  —  It  appears  to  be  expected  that  in  the 
case  of  a  severe  injury  to  an  alcoholic  employee  delirium 
tremens  will  ensue  in  all  probability.  This  was  true  in  the  case 
of  Lynch  v.  Employers'  Liability  Assurance  Corporation,  Ltd. 
The  record  shows  that,  while  standing  in  the  hold  of  the  vessel 
upon  which  he  was  employed,  endeavoring  to  cause  the  coal 
bucket  to  clear  a  post,  the  bucket  struck  the  post,  swung  back 
and  knocked  the  employee  down.  His  ankle  was  fractured  and 
he  was  taken  to  the  hospital  for  treatment.  It  appears  that  he 
was  an  old  alcoholic,  that  is,  a  person  in  the  habit  of  indulg- 
ing in  intoxicants.  The  case  was  complicated  by  the  fact  that 
an  imknown  person  brought  him  whiskey  in  a  bottle  while  he 
was  at  the  hospital.  The  weight  of  the  medical  evidence 
showed,  and  it  was  so  held,  that  d^ath  was  due  to  the  severity 
of  the  injury  in  a  man  who  had  low  resistance  because  of  the 
fact  that  he  took  alcohol  regularly. 

Employee  may  be  intoodcated  ai  Time  of  Injury,  and  unless 
Intoxication  is  the  Cause  of  the  Injury  Compensation  is  due.  — 
The  record  shows  that  Freeman,  the  employee,  in  the  case  of 
Freeman  v.  Standard  Accident  Insurance  Company,  was  in- 
toxicated on  the  night  of  the  injury,  and  was  found  in  a  serious 
condition  in  the  stable  of  his  employer.  He  informed  his  wife 
that  he  fell  over  hay  wire  in  the  darkness,  and  was  injured  by 
contact  with  the  sharp  point  of  a  pitchfork.  There  was  no 
witness  of  the  occurrence.  Death  resulted  from  traumatic 
hemorrhage  of  the  brain.  Held,  that  the  injury  arose  out  of 
the  employment. 

Workman  in  Acceptable  Condition  at  Time  of  beginning  Em- 
ployment. —  When  an  employee  is  in  an  acceptable  condition, 
in  the  opinion  of  his  ^foreman,  to  begin  work,  and  there  is  no 
evidence  of  such  employee  having  taken  intoxicants  thereafter, 
or  of  the  existence  of  a  condition  of  intoxication  at  the  time  of 
the  injury,  and  being  the  cause  thereof,  compensation  is  due 
under  the  act.  (PauU  v.  Fidelity  and  Deposit  Company  of 
Maryland.) 

Negligerice  is  not  Willfvl  Misconduct.  —  The  employee,  in  the 
case  of  Campeau  «.  Massachusetts  Employees  Insurance  Asso- 
ciation, was  a  motorman  engaged  in  operating  a  passenger  car 
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at  the  time  of  the  injury.  As  a  result  of  orders  from  the 
despatcher  he  proceeded  towards  his  destination  on  a  single 
track,  and  collided  with  an  electric  freight  car.  It  appears  that 
despatches  were  received  and  given  by  a  system  of  telephone 
communication,  and  that  the  collision  came  about  as  a  result 
of  a  mistake,  by  reason  of  which  he  confused  the  identity  of  the 
first  freight  car  with  the  second,  believing  that  the  track  was 
dear.  Held,  that  the  employee  was  not  entitled  to  double 
compensation,  and  that  at  most  the  despatcher  was  guilty  only 
of  negligence. 

Fatality  due  to  Intoxication  does  not  arise  out  of  EmploymenL 
—  The  employee,  in  the  case  of  Kiley  v.  Employers'  Liability 
Assurance  Corporation,  Ltd.,  met  his  death  under  circum- 
stances which  showed  that  he  was  intoxicated,,  and  that  such 
condition  was  the  cause  of  the  injury  and  not  a  risk  peculiar  to 
the  employment. 

Death  due  to  Cirrhosis  of  Liver  and  Delirium  having  no  Relation 
to  the  Employment.  —  In  the  case  of  Sandner  v.  Employers' 
Liability  Assurance  Corporation,  Ltd.,  the  dependent  alleged 
that  the  death  of  her  husband  was  due  to  an  injury  incurred 
by  lifting  a  barrel  of  gin  while  employed  by  the  subscriber. 
The  evidence  failed  to  substantiate  the  claim,  there  being  noth- 
ing to  show  that  ^he  injury  occurred,  and  no  connection  be- 
tween the  alleged  occurrence  and  the  condition  of  cirrhosis  of 
the  liver  and  delirium  tremens  from  which  the  employee  died. 

Intestinal  Rupture  due  to  Kick  of  Horse  necessitates  Operation, 
and  Death  ensues.  —  Mary  Wolinski,  widow  of  Joseph  Wolinski, 
claimed  compensation  from  the  Casualty  Company  of  America 
on  accoimt  of  the  death  of  her  husband  under  the  following 
drcumstances:  the  employee  received  a  kick  from  a  horse  in 
the  stable  in  which  he  was  employed.  The  kick  ruptured  the 
small  intestines  and  necessitated  an  operation  for  the  relief  of 
the  condition.  Death  followed  the  operation.  Held,  that  the 
widow  was  entitled  to  compensation. 

Pre-existing  Varicosity  not  materially  accelerated  by  Injury.  — 
The  employee  received  a  personal  injury  by  reason  of  the 
caving  in  of  a  gravel  bank,  and  received  compensation  for  a 
period  of  about  six  months.  Thereafter  the  insurer  refused  to 
pay  compensation,  and  the  employee  claimed  that  a  condition 
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of  varicose  veins,  as  an  after-effect  of  the  accident,  prevented 
him  from  resuming  work.  The  evidence  showed  that  this 
condition  had  existed  prior  to  and  was  not  materially  affected 
by  the  injury.  Held,  in  Leonard  v.  Employers'  Liability  As- 
surance Corporation,  Ltd.,  that  the  employee  was  not  entitled 
to  compensation. 

Epileptiform  Attack  causes  Employee  to  fall  into  Hole  filled 
with  Water.  —  The  employee,  in  Smith  x.  Conmionwealth  of 
Massachusetts,  was  subject  to  epileptiform  attacks  and  fell 
into  a  pool  of  sewerage  water.  His  body  was  completely 
covered  with  water,  and  when  he  was  taken  from  the  pool  he 
was  unconscious.  He  remained  about  the  works  during  the 
day  and  did  not  change  his  clothing.  When  he  arrived  home 
at  night  he  was  taken  with  a  chill,  which  was  followed  by 
plemrisy  and  pneumonia.  Death  resulted  from  the  latter 
disease.  Hel4>  that  the  injury  and  death  of  the  employee  arose 
out  of  the  employment. 

Employee  who  faints  and  strikes  Machinery  is  entitled  to  re- 
cover,  —  The  employee,  a  weaver,  while  engaged  in  the  opera- 
tion of  her  loom,  suddenly  fell  against  it,  her  left  arm  striking 
on  the  iron  gear  and  being  broken.  It  appears  that  she  had  a 
momentary  attack  of  faintness,  and  that  this  attack  was  the 
cause  of  her  fall.  Held,  in  White  v.  American  Mutual  Liabil- 
ity Insurance  Company,  that  the  injury  arose  out  of  the  em- 
ployment. 

Employee  faints  after  witnessing  Accident,  —  In  the  case  of 
Fingliss  «,  Frankfort  General  Insurance  Co.  an  employee 
fainted  as  the  result  of  seeing  an  accident  and  was  incapaci- 
tated for  work  as  a  result  thereof.  Held  that  the  injury  arose 
out  of  the  employment. 

Two  Persons  conclusively  presumed  to  he  Wholly  Dependent.  — 
When  two  persons,  the  decedent's  widow  and  a  daughter  by  a 
former  marriage,  survive,  both  are  conclusively  presumed  to  be 
wholly  dependent  for  support,  and  the  compensation  due  under 
the  act  was  awarded  to  them  in  equal  shares  in  Capasso  v. 
Maryland  Casualty  Company. 

A  Child  not  legally  adopted  is  not  a  dependent,  —  In  Smyrl 
V.  City  of  Boston  it  was  held  that  the  claimant,  a  yoimg  man 
of  twenty,  was  not  a  dependent  within  the  meaning  of  the  act. 
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not  having  been  legally  adopted  by  the  decedent,  although  he 
was  regarded  as  a  member  of  the  f anuly  and  usually  referred  to 
as  the  employee's  "son/* 

Ivy  Poisoning  covered  under  the  Circumstances.  —  The  em- 
ployee was  engaged  in  gathering  and  burning  brush  containing 
ivy  vines,  and  as  a  result  of  his  contact  with  the  vines  his  arm 
became  swollen  and  he  became  incapacitated  for  work  because 
of  ivy  poisoning.  Held,  in  O'Shaughnessy  t^.  Conmionwealth  of 
Massachusetts,  that  the  injiuy  arose  out  of  the  employment. 

Frostbite  is  covered  when  it  is  due  to  Materially  Increased 
Exposure.  —  The  record  in  the  case  of  Gillis  v.  Maryland 
Casualty  Co.  shows  that  the  employee  was  required  to  deliver 
a  load  of  liunber  a  distance  of  about  28  miles  on  a  cold  day 
in  February,  the  task  requiring  eleven  hours  for  its  accomplish- 
ment. The  feet  of  the  employee  were  well  protected  by  heavy 
stockings  and  moccasins,  with  felt  inner  soles.  The  claimant 
had  a  helper,  and  when  they  arrived  at  their  destination  it  fell 
to  his  lot  to  assume  the  task  of  passing  the  lumber  from  the 
groimd  upon  which  it  was  thrown  to  the  other  employee,  who 
was  stationed  inside  the  building,  under  cover.  There  was 
snow  to  the  depth  of  2  feet  on  the  groimd,  and  the  limiber 
necessarily  came  into  contact  with  such  snow.  The  job  was 
finished  at  1  o'clock  in  the  morning.  Later,  upon  taking  off  his 
moccasins  in  a  near-by  lunch  room,  the  employee  discovered 
that  his  feet  were  frostbitten.  Held,  that  the  frostbite  arose 
out  of  the  employment. 

Hand  is  Permanently  Incapable  of  Use  when  reduced  to  Mere 
Stump.  —  When  the  injury  reduces  the  hand  to  a  mere  stump, 
with  no  reasonable  prospect  of  use,  as  in  Harlow  v.  American 
Mutual  Liability  Insurance  Company,  the  employee  is  entitled 
to  additional  compensation  for  a  period  of  fifty  weeks,  on  the 
ground  that  it  has  been  rendered  permanently  incapable  of  use. 

Employee  of  Independent  Contractor  eniiUed  to  Compensation 
from  Insurer  of  Subscriber.  —  In  Barnes  v.  New  England  Casu- 
alty Company  the  employee  was  engaged  by  a  certain  inde- 
pendent contractor  to  aid  him  in  the  execution  of  a  contract  to 
place  a  tank  on  his  automobile  and  sprinkle  the  contents  upon 
certain  streets.  The  subscriber's  business  was  the  buying, 
selling,  carting,  delivering,  sprinkling  and  depositing  on  roads 
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and  streets  of  fluid  or  road  tar,  and  the  work  incidental  thereto, 
and  the-  injury  to  the  employee  was  received  while  he  was 
engaged  in  work  for  the  independent  contractor,  which  was  a 
part  of  the  business  carried  on  by  the  subscriber.  The  in- 
dependent contractor  was  not  insured.  Held,  that  the  insurer 
of  the  subscriber  was  liable. 

When  Subcontractor  not  insured,  Employee  may  claim  Com^ 
pensation  from  Insurer  of  General  Contractor.  —  It  was  held  in 
the  case  of  McCarthy  t.  Massachusetts  Bonding  and  Insur- 
ance Company  that  the  dependent  was  entitled  to  compensa- 
tion from  the  insiu'cr  of  the  general  contractor,  the  subcon- 
tractor who  employed  the  decedent  not  having. been  insured 
at  the  time  of  the  fatality. 

Member  of  Copartnership  not  entitled  to  Compensation. —  The 
claimant  was  a  partner  in  the  firm  of  the  subscribers,  and 
claimed  compensation  as  an  "employee"  because  of  incapacity 
for  work  due  to  an  injury  received  by  him  while  performing 
certain  work  for  the  firm.  He  received  $30  weekly  as  wages, 
and  claimed  that  he  was  an  employee  within  the  meaning  of  the 
statute.  Held,  in  Baratta  v.  Greneral  Accident  Assurance  Cor- 
poration, Ltd.,  that  the  claimant  was  not  an  employee  under  the 
act. 

Lodge  Physician  not  entitled  to  Payment  when  Insurer  fur-' 
nishes  Medical  Treatment.  —  The  employee,  in  Jasmin  v.  Em- 
ployers' Liability  Assurance  Corporation,  Ltd.,  received  an 
injury,  and  called  upon  his  lodge  or  society  physician  for  at- 
tendance, being  entitled  to  treatment,  as  a  member,  without 
cost.  Notices  advising  employees  of  the  fact  that  the  insurer 
fiu'nished  medical  services  at  the  Union  Hospital  were  posted  in 
the  mill,  and  a  person  in  authority  offered  to  give  him  a  card 
authorizing  treatment  there.  He  refused,  preferring  to  have 
his  lodge  physician.  Held,  that  the  insurer  had  complied  with 
the  requirements  of  the  statute. 

When  Employee  is  discharged  from  Special  Position,  and  Dis- 
charge is  not  due  to  his  Unreasonableness,  Compensation  is  due.  — 
The  evidence  showed  that  the  employee  had  received  an  injury 
which  necessitated  amputation  at  the  shoulder,  and  that  he 
had  been  furnished  a  special  position  at  light  work.  He  was 
discharged  by  a  foreman  who  did  not  appreciate  the  diflBculties 
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under  which  he  labored.  Thereafter  the  employee  made  dili- 
gent efforts  to  secure  suitable  work,  but  without  success. 
Held,  in  Coggins  v.  Employers'  Liability  Assurance  Corpora- 
tion, Ltd.,  that  the  employee's  incapacity  and  inability  to  earn 
were  due  to  the  injury. 

Workman  receives  Injury  while  trying  to  board  Train  desig- 
nated by  Superintendent.  —  Compensation  was  awarded  in  the 
case  of  Wheeler  v.  Maryland  Casualty  Company.  The  em- 
ployee was  ordered  to  go  with  his  superintendent  by  train  from 
Worcester  to  Westfield,  and  while  both  were  attempting  to 
catch  and  board  a  certain  train  designated  by  the  superin- 
tendent he  received  the  injury  which  incapacitated  him.  Dur- 
ing the  entire  time  of  his  absence  from  the  factory  the  em- 
ployee was  on  "shop  time"  and  entitled  to  pay  for  his  services. 

Tips  of  Waiter  are  Part  of  his  Earnings.  —  It  was  held  in 
Ponigada  n.  Casualty  Company  of  America  that  the  "tips"  or 
gratuities  received  by  a  waiter,  as  well  as  his  meals  and  re- 
muneration in  money,  were  a  part  of  his  earnings,  and  that 
they  should  be  included  in  computing  his  "average  weekly 
wages." 

Waitress  subject  to  Call  at  Any  Time  receives  Injury  while 
getting  out  of  Bed.  —  The  employee  was  a  waitress  in  the  hotel 
of  the  subscriber,  and  was  furnished,  in  addition  to  her  wages, 
lodging,  meals  and  laimdry.  She  was  subject  to  call  at  any 
time.  At  about  4.46  o'clock  on  the  morning  of  the  injury  she 
started  to  get  out  of  bed,  and,  in  passing  her  companion,  lost 
her  balance  and  fell  out  of  the  window.  Held,  in  Queenan  v. 
Travelers  Insurance  Company,  that  the  injury  arose  out  of  the 
employment. 

Employee  injured  by  Reason  of  larking  in  which  she  did  not 
participaie.  —  The  employee  received  the  injury  while  standing 
at  the  sink  in  the  wash  room,  washing  her  hands  at  a  time 
when  it  was  perfectly  proper  for  her  to  do  so.  She  was  hit  in 
the  side  of  the  stomach  by  a  ball  of  burlap  thrown  in  a  spirit 
of  fun  by  another  employee,  and  not  aimed  at  her.  Held,  in 
Howley  v.  American  Mutual  Liability  Insurance  Co.,  that  the 
injury  did  not  arise  out  of  the  employment. 

Employees  were  fooling  when  One  pushed  Other  onto  Chopping 
Machine.  —  Compensation  was  held  not  to  be  due  in  the  case 
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of  Geceiviec  v.  Travelers  Insurance  Company,  where  both  em- 
ployees were  fooling  and  one  was  pushed  onto  a  chopping  ma- 
chine, receiving  a  serious  injury. 

Attendant  at  Insane  Asylum  assavUed  by  Inmate  is  entitled  to 
Compensation,  —  Held,  in  Clarke  v.  Commonwealth  of  Massa- 
chusetts, that  an  injury  to  an  attendant  in  an  insane  asylum 
by  reason  of  an  assault  by  an  inmate  is  covered  under  the 
statute. 

When  there  is  Evidence  of  Malingering  and  None  of  Injury 
Compensation  is  not  due.  —  The  employee,  in  Beloni  t,  Ameri- 
can Mutual  Liability  Insurance  Company,  gave  no  evidence  of 
the  effects  of  the  injury  but  some  evidence  of  malingering,  and 
it  was  held  that  compensation  was  not  due. 

The  Above  and  Many  Other  Cases  of  Interest  are  reported 
Herein.  —  All  of  the  above  cases,  and  full  reports  of  many 
other  important  and  interesting  decisions,  will  be  found  in  the 
pages  which  follow.  The  case  index  at  the  beginning  of  this 
volume,  and  the  subject  index  at  the  end,  should  prove  of 
value  to  all  who  are  interested  in  the  reports  of  cases  published 
herein. 

INDUSTRIAL  ACCIDENT  BOARD, 

Frank  J.  Donahue,  Chairman. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Botle. 

Robert  E.  Grandfield,  Secretary. 
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Industrial  Accident  Board. 


REPORTS  OF  CASES  UNDER  THE  WORKMEN'S  COMPEN- 
SATION ACT,  JULY  1,  1914,  TO  DEC.  31,  1914, 
INCLUSIVE. 


Cask  No.  333. 

Rose  E.  Marsh,  Wroow  of  Wiluam  A.  Marsh,  Employee. 
Smith  &  Anthony  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  No  Causal  Connection 
between  Death  from  Duodenal  Ulcer  and  Burns 
BY  Molten  Metal. 

The  employee,  a  molder,  received  serious  injuries  due  to  biu-ns  from  molten  metal 
on  March  15,  1913.  He  was  recovering  from  the  effects  of  his  injuries  and 
intended  to  return  to  work  on  April  21.  On  April  20,  however,  he  became 
ill,  and  died  from  ulcers  of  the  stomach  and  hemorrhage,  due,  according  to 
his  attending  physician,  to  the  burns  received  on  March  15. 

Hiid^  by  the  committee  of  arbitration,  that  death  was  due  to  the  injury. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  Upon  rehearing,  the  Industrial  Accident  Board  reversed  the  decision 
of  the  committee,  and  held  that  the  death  of  the  employee  had  no  relation  to 
the  injury. 

Report  of  Committee  of  Arbitration. 

The  arbitration,  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Rose  E. 
Marsh,  widow  of  William  A.  Marsh,  v.  Travelers  Insurance 
Company,  this  being  case  No.  333  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  William  C. 
Prout,  representing  the  insurer,  and  Franklin  H.  Cohen,  repre- 
senting the  widow,  heard  the  parties  and  their  witnesses  in  the 
Selectmen's  Room,  Town  Hall,  Wakefield,  Mass.,  on  Monday, 
July  21,  1913,  at  10.30  a.m.,  Saturday,  Aug.  16,  1913,  at 
10  A.M.,  and  Tuesday,  March  10,  1914,  at  10.30  a.m. 
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John  J.  Butler  appeared  as  counsel  for  the  widow  and  Louis 
C.  Doyle  appeared  for  the  insurer. 

William  A.  Marsh  was  employed  as  a  molder  by  the  Smith 
&  Anthony  Company,  and  on  March  15,  1913,  was  severely 
burned  by  molten  iron.  His  injuries  consisted  of  burns  on  the 
two  center  toes  and  on  the  outside  of  the  leg  about  halfway 
up.  He  was  attended  by  Dr.  Garrett.  He  was  apparently 
recovering  from  his  injuries  and  intended  to  return  to  work  on 
April  21,  but  on  the  Sunday  preceding,  namely,  on  April  20, 
he  was  taken  sick,  and  was  in  such  intense  pain  that  his  wife 
sent  for  the  doctor,  who  said  he  had  gallstones.  He  died  on 
May  2,  1913,  and  the  doctor  stated  that  death  was  caused  by 
ulcers  of  the  stomach  and  hemorrhage,  caused  by  the  burns. 
The  insurance  company,  while  admitting  liability  for  the  bums, 
paying  him  compensation  at  the  maximum  rate  of  $10  a  week, 
denies  that  the  burns  were  in  any  way  responsible  or  even 
remotely  connected  with  the  death.  It  was  agreed  that  the 
average  weekly  wage  was  $21. 

Rose  E.  Marsh,  widow  of  William  A.  Marsh,  testified  that 
he  was  employed  as  a  molder  by  the  Smith  &  Anthony  Com- 
pany and  that  he  was  injured  on  March  15,  1913.  His  injuries 
consisted  of  bums  on  the  two  center  toes  and  on  the  outside  of 
the  leg  about  halfway  up.  He  was  attended  by  Dr.  Garrett. 
He  died  on  May  2,  1913,  and  she  stated  that  the  doctor 
claimed  that  death  was  caused  by  ulcers  of  the  stomach  and 
hemorrhages.  She  further  stated  that  he  intended  to  return 
to  work  on  Monday,  April  21,  but  was  taken  sick  again  on 
Sunday,  April  20,  his  pain  being  so  bad  that  she  sent  for  the 
doctor,  who  said  he  had  gallstones.  Dr.  Garrett  treated  him 
until  he  had  this  hemorrhage,  and  then  he  stated  that  Marsh 
had  ulcers  of  the  stomach  caused  by  the  bums.  Marsh  came 
home  alone  in  the  cars  after  the  accident  and  the  doctor  was 
called  on  Sunday  morning,  March  16.  The  doctor  bathed  his 
foot  in  some  antiseptic  wash.  He  did  not  stay  in  bed,  but 
walked  around  the  house  a  little  during  all  this  time  until 
after  April  19,  but  could  not  go  out  except  on  April  18,  when 
he  went  out  without  a  cane  or  crutch,  but  had  a  piece  cut  out 
of  his  boot.  He  seemed  to  be  getting  better  and  thought  he 
would  be  able  to  go  to  work  on  Monday.    He  wore  the  band- 
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age  on  his  foot  until  the  Thursday  before  he  was  taken  sick. 
Up  to  April  20  the  doctor  visited  him  every  day  during  the 
first  two  weeks,  and  after  that  he  came  once  in  two  or  three 
days.  The  leg  and  two  of  the  toes  were  red  and  swollen. 
She  did  not  hear  the  doctor  say  anything  about  the  foot  being 
septic  or  poisoned,  but  he  had  removed  a  scab  from  the  leg 
and  he  said  that  Marsh  would  have  blood  poison  if  it  were  not 
removed. 

Dr.  Charles  D.  Sawin  of  Winter  Hill,  Somerville,  physician 
for  the  insurance  company,  testified  that  bums  received  in  an 
iron  foundry  were  the  same  as  burns  received  from  any  other 
hot  metal.  The  only  poison  that  can  come  from  such  burns  is 
the  infection  from  germs  afterwards.  There  is  no  poison  in 
iron.  Every  poison  would  be  killed  by  the  molten  iron.  They 
were  third-degree  burns,  but  they  could  not  have  been  very 
serious  as  they  were  healed  in  five  weeks.  He  stated  that  he 
knew  nothing  about  the  extent  of  these  burns  except  what  he 
had  heard.  In  case  the  leg  became  septic  it  would  have  no 
effect  in  producing  ulcers  of  the  stomach.  A  burn  of  that 
character  could  not  produce  ulcers  and  gallstones.  A  bum  over 
a  large  surface  ^—  over  about  one-quarter  of  the  body  —  might 
affect  the  nutrition  of  the  body  as  a  whole.  The  only  way  a 
person  could  get  ulcers  of  the  stomach  would  be  through  some 
injury  where  the  circulation  of  the  stomach  is  impaired,  and 
there  is  no  authority  that  bums  of  that  character  would  pro- 
duce such  a  condition.  It  might  have  some  effect  if  the  man's 
vitality  at  the  time  he  was  hurt  were  below  par  and  if  his 
nervous  system  were  bad.  A  large  burn  is  more  dangerous 
because  it  interferes  with  the  function  of  the  skin.  There  is 
no  authority  that  ulcers  of  the  stomach  are  caused  by  burns 
such  as  were  described.  They  are  caused  by  a  hyperacidity  of 
the  stomach,  and  when  the  mucous  membrane  of  the  stomach 
becomes  impaired,  the  nutrition  of  that  part  of  the  stomach 
becomes  impaired,  and  the  acid  digests  that  portion  of  the 
system  and  forms  an  ulcer;  then  a  hemorrhage  follows,  but 
ulcer  of  the  stomach  is  more  often  caused  by  local  conditions 
and  undermining.  There  is  no  history  in  this  case  of  a  septic 
condition.  Thet'e  is  no  certain  cause  of  an  ulcer,  but  the  most 
certain  cause  would  be  hyperacidity  of  the  stomach.    He  further 
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stated  that  there  could  be  no  connection  between  the  burns 
this  man  received  and  his  death.  There  was  no  blood  poison 
and  the  bums  were  not  extensive  enough,  as  the  man  had  made 
a  pretty  good  recovery  in  five  weeks.  Very  bad  burns  some- 
times remain  for  years.  The  pain,  which  Mrs.  Marsh  testified 
her  husband  had,  would  have  continued  if  it  had  been  an  im- 
pacted gallstone,  unless  it  slipped  back  into  the  gall  bladder, 
and  in  that  case  it  would  not  have  caused  the  trouble.  If  he 
had  an  impacted  gallstone,  death  would  have  resulted  within 
three  or  four  days  if  he  did  not  undergo  an  operation.  From 
the  description  of  the  hemorrhage  he  did  not  believe  it  could 
result  from  peritonitis  unless  it  was  septic  peritonitis.  The 
colon  covers  quite  an  extensive  area,  and  if  the  man  had  ulcer 
of  the  colon  the  doctor  should  be  able  to  localize  it.  He  could 
not  give  an  opinion  as  to  what  might  have  been  the  cause  of 
death,  as  there  were  not  enough  facts. 

Mrs.  Marsh  testified  that  the  pain  did  not  last  very  long  as 
she  went  to  work  the  next  day  and  had  gone  to  church  on  the 
Sunday  he  was  taken  sick,  as  he  seemed  all  right  except  for  a 
slight  pain.  She  went  to  work  Monday  and  every  day  after 
that  until  the  last  week,  as  the  pain  he  had  did  not  seem  to  be 
anything  to  worry  over.  The  blood  he  passed  was  a  bright 
red  and  came  in  clots. 

Dr.  Frank  S.  Garrett  testified  that  he  has  been  in  general 
practice  in  Chelsea  for  sixteen  years.  He  attended  Marsh  in 
March,  1913.  He  was  lying  on  a  couch,  suffering  from  deep 
bums  of  the  left  foot  and  leg.  His  physical  condition  was  good 
at  that  time,  but  he  did  not  seem  to  rally  from  the  bums  re- 
ceived, they  were  slow  to  heal.  After  a  while  he  had  jaundice 
and  then  hemorrhage  of  the  bowels.  He  died  of  hemorrhage 
of  the  bowels.  The  bums  were  not  extensive  but  they  were 
deep  burns.  There  was  no  infection  or  suppuration.  You  al- 
ways get  a  slough  from  burns;  there  is  some  tissue  destroyed, 
but  no  deep  infection.  There  is  some  streptococcus.  Just 
before  his  death  he  had  jaundice  and  pain,  and  bled  to  death. 
The  pains  were  in  the  abdomen  —  they  were  gastric  pains. 
He  had  two  or  three  hemorrhages;  the  last  was  an  exceedingly 
extensive  hemorrhage;  there  were  about  two  quarts  of  blood 
under  him.     From  what  the  doctor  had  seen,  he  would  say 
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that  Marsh  was  always  a  well  man.  The  cause  of  his  death  is 
ulcers  of  the  bowels,  due  to  the  burns.  It  may  be  ulceration 
of  the  duodenum  or  of  the  colon  or  any  portion  of  the  bowels. 
Without  an  autopsy  it  could  not  be  determined  whether  the 
ulceration  was  in  the  colon  or  the  duodenum.  This  conclusion 
is  based  on  the  complications  of  the  burns.  The  doctor  has 
medical  works  at  home  which  will  support  this  conclusion. 
No  one  can  explain  how  a  burn  can  aflFect  the  body  so  that  it 
will  cause  an  ulcer.  It  probably  has  something  to  do  with  the 
structure  of  the  tissue.  An  ulcer  is  the  dying  of  a  portion  of 
the  tissue  —  a  necrosis  —  and  is  due  to  some  disturbance  of 
the  nutrition  of  the  intestines  of  the  stomach.  He  does  not 
think  a  burn  can  cause  an  ulcer  except  through  some  disturb- 
ance of  the  nutrition  of  the  intestines  of  the  stomach.  Follow- 
ing a  bum  there  could  be  a  disturbance  of  the  nutrition  or  the 
digestion,  and  such  a  disturbance  would  manifest  itself  even 
though  there  was  no  nervous  shock.  In  this  case  he  found  no 
evidence  of  a  nervous  shock.  At  no  time  did  he  think  that 
Marsh  had  any  other  trouble.  At  the  time  Marsh  died,  Dr. 
Garrett  diagnosed  the  case  as  ulcer  of  the  colon  or  of  the 
bowels,  because  of  the  red  blood.  There  was  no  particular 
reason  for  putting  gallstones  on  the  death  certificate  as  the 
cause  of  Marsh's  death;  he  was  positive  that  he  had  ulcer  of 
the  colon  and  did  not  arrive  at  that  opinion  afterwards.  He 
is  not  familiar  with  the  pathology  by  which  a  burn  will  cause 
an  ulcer  of  the  colon,  but  he  knew  positively  that  these  burns 
did  cause  ulcer  of  the  colon.  Marsh's  temperature  was  always 
below  normal.  When  asked  whether  an  ulcer  of  the  colon, 
hemorrhages  and  jaundice  could  be  traced  to  the  same  cause, 
he  replied  that  they  could.  He  stated  that  Marsh  first  had  the 
bums,  from  which  he  never  really  rallied;  he  afterwards  be- 
came more  enfeebled,  pain  developed,  and  after  the  pain, 
jaundice;  hemorrhage  followed  the  jaundice  and  these  are  all 
traced  to  the  bums.  The  burns  were  practically  healed  before 
the  ulcer  set  in.  They  were  very  deep,  third-degree  burns. 
Hemorrhage  following  an  ulcer  means  a  destruction  of  the 
tissue  of  the  bowels,  —  the  ulcer  has  eaten  away  a  large  tissue. 
'  Frank  T.  Woodbury,  M.D.,  testified  that  he  graduated  from 
Dartmouth  College  and  Harvard  Medical  School,  and  has  been 
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practicing  in  Wakefield  for  seventeen  years.     He  has  had  a 
large  experience  with  bums,  —  all  classes  of  burns,  with  the 
exception  of  the  new  radium  burns.    He  has  had  considerable 
experience  with  burns  from  molten  iron.    He  has  had  a  great 
many  patients  who  received  burns  in  the  foundry.    He  stated 
that  there  is  quite  a  variety  of  burns,  classified  in  different 
ways  according  to  the  area  affected,  the.  depth  of  the  burn,  the 
period  of  exposure  to  the  heat  and  the  degree  of  heat  that  has 
produced  the  burn.    The  mild  steam  burn  is  about  the  lowest 
degree  of  burn,  —  the  lightest.     Following  that  would  be  the 
flash  burn,  like  the  burn  from  the  explosion  of  gasolene  or  a 
hot-air   explosion   in   a   burning   building.     A   steam   burn   is 
ordinarily  something  about  212  degrees  and  under  250,  except 
in  superheated  steam,  when  it  runs  up  to  400  or  500  degrees. 
Ordinarily  it  is  cold  enough  before  it  touches  the  patient,  so 
that  the  degree  of  heat  is  300  or  350.     There  is  no  way  of 
determining  the  degree  of  heat  of  the  flash  bum,  as  it  is  sudden 
and  over  so  quickly.    The  flash  bum  is  a  superficial  burn,  —  a 
slight  buming  of  the  superficial  layer  of  the  skin.     The  next 
bums  are  those  due  to  lead  and  white  metal,  and  the  next  are 
the  1,000  and  1,200  degree  burns  of  brass  and  minerals  of  that 
nature.    Then  come  the  molten  iron  bums.    The  first  part  of 
the  run,  when  the  metal  is  thin,  such  as  is  given  in  thin  plate 
works  and  stove  covers,  is  from  3,200  to  3,300  degrees.    The 
latter  part  of  the  mn  comes  down  to  the  class  of  irons  used  for 
rods;  that  mns  down  as  low  as  2,600  degrees.     Most  of  the 
splash  bums  are  of  the  higher  degree  of  heat.    The  iron  retains 
the  heat  after  reaching  the  body.     It  produces  a  character- 
istic burn,  different  from  any  other  bum  on  account  of  the 
high  degree  of  heat.     An  iron  burn  may  give  more  constitu- 
tional symptoms  than  a  flash  burn  that  would  cover  the  whole 
face.    The  effect  on  the  system  of  the  flash  burn  on  the  face 
would  be  due  to  the  failure  of  that  area  of  the  surface  of  the 
body  to  do  its  proper  function  of  excretion,  and  the  effect 
would  be  in  proportion  to  the  area  affected.    In  a  small  iron 
burn  that  factor  is  not  considered  at  all,  but  the  effect  of  the 
iron  bum  is  the  deep  burning  of  the  tissue.    The  process  that 
follows  is  a  process  of  necrosis  and  of  suppuration.     It  usually 
takes  two  or  three  weeks  for  the  slough  to  be  suflSciently  sep- 
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arated  from  the  lymphoid  tissue  to  fall  out^  and  then  comes  the 
process  of  repair,  which  is  the  process  of  granulation  and  filling 
in.    For  some  unknown  reason  this  eflFect  has  produced  appar- 
ently, from  statistics,  secondary  effects  in  the  lungs  and  the 
intestinal  tract,  more  particularly  in  the  intestinal  tract,  and 
still  more  in  the  duodenum.    Dr.  Woodbury  stated  that  he  is 
quoting  from  authority  and  not  from  his  own  experience,  as 
he  has  not  had  cases  of  ulcers  of  the  stomach  by  burns.    He 
has   studied  and  read   up  the  latter  part  of  his  statement. 
There  is  always  a  shock  following  a  burn,  but  the  immediate 
shock  of  a  bum  is  more  in  proportion  to  the  area  involved  and 
the  fright  at  the  time  the  burn  occurs,  than  to  the  depth  of 
the  bum.    A  large,  deep  burn  would  cause  considerable  shock, 
but  a  small  burn  would  not  necessarily  cause  very  much  of  a 
shock.    From  an  iron  burn,  during  the  time  of  this  process  of 
suppuration  that  is  going  on,  there  is  more  or  less  fluid  from 
the  dying  tissue  that  has  to  be  absorbed  in  the  system.    The 
blood  is  much  more  likely  to  be  affected  from  a  small,  deep 
bum,  than  a  considerable  superficial  burn,  which  is  usually 
well  in  two  or  three  weeks.    It  frequently  takes  an  iron  burn 
months  to  heal.    It  is  not  at  all  unusual  for  a  man  to  be  dis- 
abled for  five  weeks  from  an  iron  burn.    When  asked  what  it 
meant  that  Mr.  Marsh  was  unable  to  work  even  after  the 
burn  had  healed,  and  felt  generally  weak,  he  replied  that  from 
the  history  as  he  read  it,  it  would  seem  that  before  the  burn 
had  finally  healed  there  had  been  a  continual  absorption  from 
the  process  of  necrosis,  and  one  of  these  disturbances,  probably 
of  the  duodenum,  had  begun  at  that  time  but  had  not  become 
ulcerated  to  the  extent  of  being  painful;  that  this  process  was 
going  on;  that  it  affected  that  part  of  the  duodenum  where  the 
viaduct  from  the  liver  enters,  and  obstructs  the  viaduct  of  the 
liver  and  produces  jaundice.    This  continued  until  some  large 
vessel  was  eaten  out  and  he  had  a  very  extensive  hemorrhage, 
which  was  suflBcient  for  the  blood  to  appear  at  the  rectum  as 
fresh  blood.    A  small  hemorrhage  would  appear  as  tarry  blood, 
but  a  large  hemorrhage  would  flow  right  along  as  fresh  blood, 
so  that  the  extent  of  the  hemorrhage  would  determine,  some- 
what, the  distance  that  it  came  from.     A  small,  dark,  tarry 
hemorrhage  would  come  from  the  colon;  a  large  hemorrhage 
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might  come  from  anywhere.  A  small,  dark  one  would  come 
from  way  down,  but  from  the  very  lower  part  you  would  get  a 
bright  one.  This  appears  to  be  the  history  of  this  case  as 
nearly  as  he  can  determine  it.  Dr.  Woodbury  then  quoted 
from  a  book  written  by  B.  G.  A.  Moynahan  on  "Duodenal 
Ulcer,"  page  35.  In  this  book  twenty  cases  are  quoted  of 
death  following  burns,  in  which  they  have  found  duodenal 
ulcers,  and  of  those  cases  seven  were  due  to  perforation  of  the 
bowels  and  thirteen  to  hemorrhage,  the  length  of  time  from 
the  burn  to  the  time  of  death  being  in  one  case  seventy-five 
days,  in  other  cases  varying  from  twenty  to  forty  to  fifty  days, 
in  others  as  early  as  eight  or  ten  days.  Dr.  Woodbury  then 
quoted  from  the  "American  Text-book  of  Surgery,"  page  459: 
"Death,  when  it  occurs,  results  early  from  shock,  after  re- 
action, from  congestion  of  internal  organs  produced  by  reflex 
vaso-motor  paresis,  or  from  these  congestions  going  on  to 
actual  inflammation  of  the  pulmonary  or  gastro-intestinal  mu- 
cous membrane,  of  the  serous  membranes,  etc."  Then  it  goes 
on  to  give  the  causes  of  death  which  occur  as  the  result  of 
suppuration.  That  has  nothing  to  do  with  this  case.  He 
stated  that  it  is  not  apparently  necessary  for  the  ulceration  to 
become  manifest  until  well  along  in  the  case  of  the  burn 
itself.  This  ulceration  might  start  after  the  bum  was  nearly 
well,  —  not  directly  from  the  burn,  but  from  the  absorption  of 
the  products  of  the  necrosis,  and  suppuration  of  tissue  in  the 
process  of  nature  to  eliminate  the  cooked  flesh.  The  bum 
might  be  entirely  healed  before  the  disturbance  in  the  duo- 
denum had  become  suflBcient  to  bring  much  attention.  The 
patient,  all  the  time,  would  be  looking  worse;  his  general  con- 
dition would  be  deteriorating;  but  until  the  actual  ulceration 
took  place  there  would  not  be  much 'pain.  If  the  ulceration 
were  near  the  outlet  of  the  viaduct,  suflBcient  by  its  sloughing 
to  close  the  viaduct,  then  it  being  thrown  into  the  blood  would 
give  jaundice,  and  the  pain  from  the  ulceration  at  the  outlet  of 
the  viaduct  would  be  exactly  at  the  same  point  as  the  pain 
from  gallstones.  This  would  fully  explain  all  the  symptoms  of 
jaundice  and  gallstones  in  this  case.  Dr.  Moynahan  has  gone 
into  the  subject  and  the  reasons  for  ulcers  following  burns,  but 
he  has  not  arrived  at  any  definite  conclusion.    It  is  definitely 
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known  that  this  is  so,  but  it  has  not  been  definitely  ascer- 
tained. It  is  often  very  hard  to  connect  cause  and  effect. 
These  ulcers  happen  under  the  same  set  of  facts  so  often  that 
the  medical  profession  admits  that  they  are  due  to  that  cause. 
There  is  shock,  to  greater  or  less  extent,  from  every  burn,  but 
he  does  not  consider  that  this  enters  into  it  at  all.  A  shock 
is  an  immediate  reaction,  and  death  resulting  from  shock  would 
be  within  a  very  short  time,  —  two  or  three  days.  The  re- 
action after  the  shock,  and  the  effect  upon  the  valves  from 
that  reaction,  is  the  return  to  a  fairly  normal  condition  from 
the  shock.  A  person  goes  into  a  condition  of  shock;  then  the 
reaction  takes  place  and  he  gets  back  to  a  fairly  normal  condi- 
tion; then  as  this  process  goes  on  in  the  burn,  the  mucous 
membrane  of  the  intestinal  tract  begins  to  show  this  condition, 
which  continues,  apparently  regardless  of  the  condition  of  the 
burn,  until  ulceration  occurs,  and  if  the  ulceration  happens  to 
cover  a  large  area,  hemorrhage  follows;  if  it  is  a  small  ulcera- 
tion, perforation  follows.  Dr.  Woodbury  stated  that  it  appears 
to  him  that  the  train  of  facts  is  perfect  in  warranting  a  con- 
clusion that  Marsh  died  from  hemorrhage  from  a  duodenal 
ulceration  resulting  from  the  burns. 

Under  cross-examination  by  Mr.  Doyle,  Dr.  Woodbury 
stated  that  he  had  said  that  in  this  case  shock  had  nothing  to 
do  with  Marsh's  death.  With  a  burn  covering  an  extensive 
area  there  is  more  apt  to  be  a  shock.  With  a  small,  deep  bum 
there  is  more  apt  to  be  a  suppuration  but  not  necessarily  an 
infection.  It  is  practically  a  chemical  change.  The  tissue  has 
been  burned,  cooked  like  a  piece  of  meat,  and  nature's  process 
to  get  rid  of  it  is  to  soften  the  edges,  —  a  necrosis,  a  dying  of 
the  tissue,  which  is  apparent  by  a  certain  amount  of  fluid 
which  is  absorbed  to  some  extent  from  the  other  side,  the  other 
wall  of  the  cavity,  and  the  system  —  the  blood  —  affected 
more  or  less  by  it.  It  is  not  necessarily  an  infection.  This 
would  not  hold  true  in  any  case,  because  the  injury  is  differ- 
ent. The  fluid  is  not  a  poisonous  substance.  It  can  exist  in  a 
perfectly  healthy  burn.  The  fluid  is  absorbed  by  the  blood, 
and  that  is  the  cause  of  the  reaction.  A  bruise  has  its  dark 
color  from  the  hemorrhage  in  the  tissue,  and  as  that  blood 
which  has  gone  into  the  tissue  begins  to  soften,  it  is  taken  up 
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by  the  blood  and  taken  away.    It  is  not  necessarily  poisonous 
—  probably  would  not  be  unless  the  wound  is  an  open  wound 
and  becomes  infected.    In  the  burn  you  are  dealing  with  tissue 
that  has  been  absolutely  cured  —  cooked.    In  Dr.  Moynahan's 
book  it  does  not  state  definitely,  in  those  cases,  any  conclusion 
as  to  how  that  ulcerated  condition  of  the  duodenum  arose. 
It  does  not  necessarily  show,  in  any  of  those  cases,  that  there 
was  a  nervous  shock  to  the  system.    It  does  appear  in  some  of 
them.    If  a  bum  caused  a  severe  nervous  shock  to  the  system, 
so  that  there  was  a  disturbance  of  the  intestinal  faculties  of  the 
system,  it  might  cause  some  trouble  with  the  lining  of  the 
stomach,  but  he  would  not  say  that  that  would  be  the  more 
common  way  of  causing  an  ulcer  of  the  stomach,  as  no  one 
knows  whether  it  is  or  not.     When  asked  how  much  blood 
would  be  necessary  to  flow  from  the  hemorrhage  in  order  to  be 
free  enough  to  be  bright  red,  in  the  case  of  an  ulcer  of  the  duo- 
denum, he  replied  that  there  would  have  to  be  more  than  a 
pint  from  the  duodenum  to  show  fresh  color,  and  if  there  were 
two  quarts  of  bright  red  blood  under  Marsh,  as  Dr.  Garrett 
testified,  that  would  be  perfectly  consistent  with  ulceration  of 
the  duodenum.     It  would  also  be  consistent  with  an  ulcer  of 
the  colon  further  down.    He  placed  the  ulcer  in  the  duodenum 
because  of  the  pain,  which  simulated  gallstones,  and  the  jaun- 
dice.   When  asked  if  there  was  any  reason  why  he  should  think 
it  was  gallstones  and  jaundice,  he  replied  that  that  is  intro- 
ducing a  new  factor  that  is  not  likely  to  occur  after  a  bum, 
whereas  it  is  known  that  the  other  condition  does  follow  bums. 
It  would  not  be  consistent.    There  is  no  hemorrhage  in  gall- 
stones, and  if  there  was  an  impacted  gallstone  that  could  not 
slip  back,  the  hemorrhage  would  be  internal,  —  the  blood  could 
not  get  by  the  stone  in  the  canal.    He  stated  that  he  would  not 
be  positive  that  of  the  percentage  of  cases  of  death  following 
bums   (death  being  caused  by  ulceration  of  the  duodenum) 
there  was  a  certain  percentage  of  cases  that  showed  a  disturb- 
ance by  nervous  shock.    Little,  if  anything,  is  said  about  shock, 
because  the  condition  comes  on  later  than  the  shock.     The 
question  under  consideration  is  not  burns  in  relation  to  shock, 
but  burns  in  relation  to  duodenal  ulcer.    There  is  a  connection 
between  bums  of  the  surface  and  duodenal  ulcers  that  is  diflS- 
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cult  to  determine.  The  fact  of  autopsies  on  burns  shows  that 
those  things  occur.  We  know  that  they  do  occur,  —  that  bums 
are  followed  by  duodenal  ulcers;  that  death  occurs  by  per- 
foration and  hemorrhage;  that  autopsies  show  them,  —  and  it 
is  sufficiently  well  recognized  for  a  man  to  devote  a  chapter  or 
two  on  duodenal  ulcers  caused  by  burns.  It  would  not  be  as 
likely  for  death  to  follow  in  the  way  described  if  it  were  a 
second  instead  of  a  third-degree  burn,  but  an  iron  burn  is  al- 
most certain  to  be  a  third-degree  burn.  When  asked  what  the 
difference  was  between  the  colon  and  the  duodenum,  he  replied 
that  the  duodenum  is  the  upper  part  of  the  bowel  and  the  colon 
is  the  lower  part,  and  Moynahan's  treatise  is  on  duodenal 
ulcers,  and  he  is  taking  up  duodenal  ulcers  resulting  from  burns 
in  this  particular  section.  A  third-degree  bum  would  have  to 
have  sloughing  in  the  process  of  repair  and  necrosis.  In  cases 
of  impacted  gallstones,  the  patient  would  have  pain,  severe 
and  easing  up,  until  inflanmiation  took  place;  the  pain  would 
then  be  more  severe,  and  one  would  expect  that  it  would  be  a 
day  or  two  before  the  impacted  gallstone  would  cause  perfora- 
tion, and  then  ordinary  peritonitis  would  follow.  You  would 
not  expect  immediate  death  from  an  impacted  gallstone.  Dr. 
Woodbury  would  not  want  to  be  quoted  as  to  the  length  of 
time  a  person  might  live  with  an  impacted  gallstone.  If  a  man 
died  from  an  impacted  gallstone,  he  would  be  subject  to  severe 
pain  at  least  a  few  days  before  his  death.  In  cases  of  impacted 
gallstones  he  would  recommend  an  operation,  and  he  does  not 
know  how  long  they  live  without  it.  The  length  of  time  that 
the  pain  would  last  in  Marsh's  case  would  depend  on  the  area 
of  the  ulcer  and  the  location  of  it.  As  it  became  an  ulcer  it 
should  begin  to  ache.  He  could  not  say  how  long  it  would  take 
for  an  infected  area  to  become  an  ulcer,  but  should  not  think 
that  an  interference  with  the  duodenum  by  this  fluid,  causing 
an  ulcer,  would  occur  in  a  short  while.  He  should  think  that 
this  spot  in  the  duodenum  began  slowly  to  be  affected,  and  it 
gradually  became  worse  until  a  necrotic  area  formed,  and 
eventually  that  necrotic  area  would  peal  or  slough  out,  and 
after  it  pealed  and  the  bare  surface  became  exposed,  the  pain 
would  begin.  From  the  time  the  pain  began,  the  length  of 
time  it  would  take  until  the  ulcer  ached  enough  to  rupture  a 
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blood  vessel  and  cause  hemorrhage  would  depend  entirely  upon 
how  close  it  started  to  a  large  vessel.  He  should  not  think  it 
would  eat  out  a  large  vessel  inside  of  an  hour.  If  Marsh  had 
no  pain  until  within  an  hour  of  his  death,  he  would  feel  that  it 
was  unusual.  In  cases  of  necrosis,  the  sloughing  is  the  scab 
formed  over  the  burn.  The  formation  of  the  scab  is  not  the 
only  way  that  the  sloughing  occurs.  Sometimes  the  skin  is 
black,  like  the  skin  of  a  baked  ham,  or  even  blacker.  While 
the  necrosis  is  going  on  in  the  sloughing  out  of  the  dead  tissue 
the  wound  remains  open.  The  scab  coming  on  is  simply  the 
hardening  of  the  fluid  on  the  surface,  and  is  not  necessarily  a 
healing  process.  If  a  tight  scab  formed  and  necrosis  was  going 
on  underneath,  there  would  be  more  absorption  of  the  fluid 
which  could  not  run  out.  There  would  be  more  fluid  absorbed 
than  there  would  be  if  it  were  open  and  could  run  out.  If  the 
scab  is  removed,  the  process  of  suppuration  that  goes  on  can  be 
seen.  While  the  necrosis  is  going  on  the  patient  suffers  only 
the  local  pain  of  the  wound.  An  iron  burn  is  classed  by  itself 
on  account  of  the  high  degree  of  heat. 

It  appeared  in  evidence  that  the  certificate  of  death  made  out 
by  the  doctor  to  the  International  Holders'  Union  gave  as  cause  of 
death  "ulcers  of  the  stomach  and  colon."  Another  to  the  Royal 
Arcanum  gave  "ulcers  of  the  colon  and  burn,  which  is  followed  by 
jaundice  and  ulcer  of  the  colon;  hemorrhage  primary  cause." 

In  the  death  certificate  to  the  civil  authorities  Dr.  Garrett 
gave  as  cause  of  death  "gallstones  with  ulcers  of  the  stomach, 
followed  by  hemorrhage  of  the  stomach."  Dr.  Garrett  after- 
wards stated  he  did  not  at  any  time  think  he  had  gallstones 
and  did  not  know  why  he  so  stated. 

Dr.  Sawin,  at  the  second  hearing,  testified  that  he  had 
read  up  one  of  the  best  works  on  ulcers  of  the  stomach,  and 
burns  were  not  mentioned  as  a  cause  for  the  ulcer  of  the 
stomach  or  colon.  He  had  read  of  a  case  of  an  ulcer  of  the 
stomach  caused  by  an  extensive  burn.  He  did  not  think 
these  burns  suflScient  to  cause  ulcers  of  the  colon  or  stomach. 

Q.  Could  a  small  bum  on  certain  parts  of  the  body  affect  a  person  as 
much  as  a  large  bum  covering  a  more  extended  area?  A.  No,  of  course 
not.  The  bigger  the  bum  on  the  surface,  the  greater  the  effect  on  the 
ner\'0U8  system,  the  greater  the  shock.  It  is  the  extent  of  the  biun  — 
the  area. 
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Q.  Would  it  make  any  difference  if  that  had  been  a  third-degree  bum? 
A.  A  third-degree  bum  would  mean  a  greater  chance  of  infection  because 
it  would  be  the  longer  in  healing. 

Q.  Would  a  man  of  low  vitality,  whose  general  condition  is  below 
par  and  of  anemic  disposition,  be  more  affected  by  a  small  bum  such  as 
has  been  described  than  a  man  of  robust  condition  and  healthy  vitality? 
A.  His  bum  would  be  slower  in  healing  and  he  might  receive  more  nerv- 
ous shock  if  he  had  a  big  enough  bum.  That  would  be  indicated  by  his 
behavior  after  the  accident. 

Q.  How  soon?  A.  The  nervous  shock  would  come  right  on.  When  a 
person  has  an  extensive  bum,  they  have  a  good  deal  of  weakness,  sweat- 
ing, prostration,  rapid  pulse,  severe  nervous  shock.  If  it  is  from  a  large 
surface,  the  patient  would  not  be  able  to  walk  about.  He  would  stay  in 
bed  —  be  prostrated.  This  man  was  up  and  about  every  day,  as  I  under- 
stand it.  He  had  his  shoes  and  clothes  on.  According  to  his  testimony 
Mr.  Marsh  was  never  in  bed,  but  was  on  the  couch  and  was  almost  com- 
pletely dressed.  There  was  no  harm  in  his  being  up  and  around  the 
house  a  good  deal. 

Q.  Would  the  S3nnptoms  of  catarrhal  jaimdice  and  impacted  gall- 
stones be  similar?  A.  Only  in  the  jaundice.  Catarrhal  jaundice  means 
vomiting  right  along  with  the  jaimdice,  and  it  is  due  to  the  inflammation 
of  the  duodemmi  or  the  common  bile  duct  becoming  obstmcted.  Then 
you  get  bile  backing  up  in  the  blood.  That  is  never  fatal.  That  is  not 
characterized  by  hemorrhages.  There  is  no  pain  of  any  kind.  The  gall- 
stone gets  wedged  in  the  common  bile  duct  and  becomes  impacted;  that 
means,  imless  it  slips  back,  that  gall  stones  immediately  develop.  He 
was  in  bed  seven  days  before  he  died. 

Q.  If  a  man  had  an  impacted  gallstone  would  not  he  suffer  a  great 
deal  of  pain?    A.  As  a  mle,  yes,  except  in  the  last  stages. 

Q.  Would  it  remove  the  suspicion  of  an  impacted  gallstone  if  the  man 
suffered  no  pain?  A.  If  he  suffered  no  pain,  I  cannot  explain  the  case, 
imless  he  had  a  tumor  or  growth  pressing  upon  this  bile  duct. 

Q.  If  he  had  an  impacted  gallstone  and  suffered  no  pain,  would  you 
preclude  that  he  had  the  impacted  gallstone?  A.  No.  As  a  rule  they 
suffer  intensely  imtil  it  shps  back  into  the  gall  bladder  or  into  the  intestine. 

Q.  How  long  would  that  pain  last?  A.  It  depends  upon  how  long  the 
strain  is  en  route. 

Q.  If  this  jaimdice  appeared  two  weeks  or  more  prior  to  this  man's 
death,  and  there  was  no  pain  connected  with  it,  as  testified,  you  would 
not  consider  that  there  was  an  impacted  gallstone?  A.  If  he  didn't  die, 
I  should  not.  The  fact  of  his  dying  shows  that  there  was  something 
serious  in  that  locality. 

Q.  Would  you  attribute  it  to  an  impacted  gallstone?  A.  Not  with 
these  few  symptoms  in  the  absence  of  pain. 

Q.  The  question  of  impacted  gallstone  might  practically  be  eliminated? 
A.  You  have  got  to  consider  it.  This  man  had  jaundice,  was  sick  abed. 
had  pain  on  one  or  two  occasions  and  died. 
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Q.  Didn't  you  testify  if  he  had  an  impacted  gallstone  he  would  have 
intense  pain,  that  the  jaundice  would  appear  after  the  stone  became 
impacted?  A.  This  stone  might  obstruct  the  passage  and  keep  back  the 
bile.  He  might  have  jaimdice  before  he  had  pain.  When  the  stone  was 
thoroughly  impacted  he  would  have  pain.  They  shp  back  sometimes  in 
the  gall  bladder  or  go  through  into  the  intestine.  Then  the  person  is 
relieved.  A  person  may  have  an  attack  of  gallstones  and  be  out  the 
day  after  if  there  is  no  inflammatory  process  following  it.  It  would  cause 
pain  until  it  was  firmly  entrenched,  that  is,  until  it  was  thoroughly  im- 
pacted. It  might  cause  some  pain  —  an  uncomfortable  feeling,  —  it 
might  cause  some  pain  but  the  pain  would  not  be  real  intense  imtil  it 
was  impacted.  Gallstones  vary  in  size  and  consistency.  There  are  two 
kinds  —  some  are  soft  and  some  are  sharp. 

Q.  If  a  man  was  in  a  rundown  condition,  had  a  severe  biun,  —  a  bad 
bum,  —  might  not  that  condition  produce  the  same  thing  with  a  more 
intensity  than  on  a  robust  person,  —  might  not  the  condition  of  the  man's 
general  health  be  affected?  A.  No,  not  unless  he  had  a  severe  nervous 
shock.  A  bum  on  the  surface  is  more  likely  to  affect  the  nervous  system 
thaji  a  deep  bum.  It  destroys  the  sweat  glands  and  glands  of  the  skiji. 
That  area  may  affect  the  nervous  system.  There  are  cases  where  ulcers 
of  the  stomach  may  follow  such  a  shock,  affecting  the  nutrition  of  the 
stomach.  There  is  some  part  of  the  stomach  that  is  affected  in  the  nutri- 
tion by  a  blood  vessel  or  by  a  blow  or  some  other  reason.  The  nutrition 
of  the  stomach  may  be  below  par.  Now  that  comes  from  a  bruise,  nervous 
shock  or  other  conditions. 

Q.  Would  a  man  of  low  vitality  be  subject  to  a  greater  shock  from  a 
biuTi  of  this  character  than  a  man  of  robust  health?  A.  No,  not  from  a 
bum  of  this  kind.  He  bumed  two  toes  and  the  outside  of  his  leg.  There 
was  no  great  nervous  shock,  surgically  speaking,  no  nervous  shock.  He 
had  no  sepsis,  no  blood  poisonmg  following  it.  It  healed  in  five  weeks. 
He  died  from  other  extraneous  symptoms. 

We  find,  therefore,  on  the  weight  of  the  medical  evidence, 
that  William  A.  Marsh  died  as  the  result  of  a  personal  injury 
received  in  the  course  of  and  arising  out  of  his  employment, 
which  resulted  in  an  ulcer  of  the  duodenum  from  which  he 
died,  and  that  his  widow  is  entitled  to  recover  compensation 
at  the  rate  of  $10  a  week  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  accident,  making  a  total  of  $3,000,  less 
the  amount  paid  as  compensation  to  her  husband  during  his 
life. 

Dudley  M.  Holman. 
Franklin  M.  Cohen. 

William  C.  Prout  dissents. 
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Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston, 
Mass.,  on  Thursday,  Sept.  3,  1914,  at  11  a.m.,  and  finds  and 
decides  as  follows:  — 

William  A.  Marsh,  employed  as  a  molder  by  the  employer, 
on  March  15,  1913,  received  an  injury  arising  out  of  and  in  the 
course  of  his  employment  through  being  burned  by  molten 
iron.  His  injuries  consisted  of  burns  on  the  two  center  toes  of 
one  foot  and  a  burned  patch  about  two  inches  in  diameter  on 
the  outside  of  his  leg,  about  halfway  between  the  ankle  and  the 
knee.  He  was  apparently  recovering  from  his  injuries  and 
intended  to  return  to  work  on  April  21,  but  on  the  Sunday 
preceding,  namely,  on  April  20,  he  was  taken  sick,  and  was  in 
such  intense  pain  that  his  wife  sent  for  the  doctor,  who  said  he 
had  gallstones.  He  died  on  May  2,  1913,  and  the  doctor  stated 
that  death  was  caused  by  ulcers  of  the  stomach  and  hem- 
orrhage, caused  by  the  burns.  The  insurance  company,  while 
admitting  liability  for  the  bums,  and  paying  him  compensa- 
tion at  the  maximum  rate  of  $10  a  week,  denies  that  the  burns 
were  in  any  way  responsible  or  even  remotely  connected  with 
the  death.  It  was  agreed  that  the  average  weekly  wage  was 
$21. 

There  was  also  evidence  introduced  by  the  claimant  tend- 
ing to  show  that  the  cause  of  the  death  was  ulcer  of  the  duo- 
denum. 

Evidence  was  introduced  by  the  insurer  tending  to  show 
that  there  was  no  causal  connection  between  the  burns  and  the 
death;  that  ulcers  of  the  stomach  or  duodenum  resulting  from 
bums  were  very  infrequent,  and  whenever  they  had  been 
traced  to  such  cause  they  followed  within  a  much  shorter 
interval  of  days  after  the  burning  than  in  this  case;  and  that 
in  this  case  no  septic  condition  or  sepsis  could  have  entered 
into  the  employee's  blood  or  system  from  the  burns  because 
his  recovery  during  a  period  of  weeks  from  the  local  effects  of 
the  burns  showed  that  the  danger  of  infection  had  been  passed. 
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The  Board  therefore  finds  that  on  the  weight  of  all  the  evi- 
dence the  death  of  the  deceased  employee  was  not  caused  by 
the  burns,  nor  by  any  injury  which  he  received  in  the  course  of 
or  arising  out  of  his  employment;  and  that  the  insurer  is  not 
liable. 

James  B.  Carroll. 
David  T.  Dickinson, 
Joseph  A.  Parks. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Rehearing. 

After  the  findings  and  decision  of  the  Industrial  Accident 
Board  on  review  had  been  filed  in  this  case,  the  widow,  Rose  E. 
Marsh,  requested  a  rehearing  and  asked  that  she  be  permitted 
to  introduce  additional  medical  evidence.  This  request  was 
granted,  the  insurance  company  being  also  permitted  to  intro- 
duce medical  testimony. 

At  this  hearing  the  following  evidence  was  offered  before  the 
Industrial  Accident  Board,  at  the  oflSce  of  the  Board,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  Nov.  19,  1914. 

The  following  testimony  given  by  Dr.  Garrett  at  the  first 
hearing  was  read:  — 

Dr.  Frank  S.  Garrett  testified  that  he  had  graduated  from  the  Balti- 
more Medical  College,  had  been  practising  in  Chelsea  for  fifteen  years 
and  was  now  connected  with  the  hospital.  He  attended  William  Marsh 
for  the  injuries  which  he  had  received  on  March  15,  1913.  He  could  not 
remember  clearly,  but  he  believed  that  he  was  burned  on  both  legs.  They 
were  second-degree  bums.  These  bums  did  not  cover  an  extensive  area, 
but  they  were  bad  bums.  He  attended  him  every  day,  and  his  recovery 
was  very  poor.  He  was  a  man  of  low  vitality  and  of  somewhat  anemic 
disposition.  He  died  of  ulcer  of  the  colon  and  hemorrhage.  This  condi- 
tion usually  followed  extensive  bums,  and  it  was  not  unusual  for  them 
to  cause  ulcer  of  the  colon.  He  had  never  attended  cases  of  ulcer  of  the 
colon,  but  had  seen  them.  In  his  opinion,  death  was  due  to  the  bums 
which  he  received.  He  stated  that  he  did  not  know  that  any  one  could 
explain  why  ulcer  of  the  colon  has  been  caused  by  bums,  but  it  is  known 
that  these  conditions  will  cause  it.  He  stated  that  there  is  no  particular 
difference  between  a  bum  from  iron  and  any  other  bum.  He  made  out 
the  death  certificate.  He  stated  that  he  might  knowingly,  at  the  time 
he  made  out  the  death  certificate,  have  omitted  something  which  ap- 
peared to  him  at  that  time  to  be  material  as  to  the  cause  of  his  death, 
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but  that  he  didn't  know  why  he  did  this.  He  told  the  insurance  people 
to  perform  an  autopsy  if  they  wanted  to.  He  stated  that  he  attended 
the  deceased  from  April  25  to  May  2,  a^d  that  he  did  not  beheve  he 
attended  him  previous  to  that  time  —  he  was  not  certain  of  that,  but  he 
had  notes  and  could  tell  by  them,  but  he  did  not  have  the  notes  with 
him.  He  had  looked  at  the  notes  about  a  month  ago.  The  facts  were 
clear  enough  in  his  mind  but  he  could  give  no  dates.  It  is  his  habit  to 
make  notes  sometimes,  but  not  always.  He  had  no  idea  the  man  was 
going  to  die.  The  bums  were  on  the  outside  of  the  leg,  and  he  treated 
it  with  antiseptic  dressings  and  bandages.  Marsh  was  never  in  bed 
when  he  came  to  see  him,  but  was  on  a  couch  in  the  dining  room  and  was 
almost  completely  dressed.  There  was  no  harm  in  his  being  up  and  around 
the  house  a  good  deal.  He  removed  several  scabs,  and  the  last  one  was 
removed  sometime  before  April  19.  He  noticed  that  he  had  become 
yellow  previous  to  the  Sunday  about  two  weeks  before  his  death,  and 
he  attributed  this  to  catarrhal  jaundice.  It  did  not  occur  to  him  that  it 
might  be  gallstones  in  the  bladder  that  caused  an  obstruction.  When 
he  first  noticed  that  the  man  became  jaundiced  he  thought  it  was  catarrhal 
condition,  and  treated  him  for  that.  Mrs.  Marsh  sent  a  huny  call  for 
him,  and  told  him  that  Marsh  had  had  a  hemorrhage  of  the  bowels.  He 
found  the  man  in  bed.  She  had  provided  him  with  sheets,  and  there 
was  a  quart  or  a  quart  and  a  half  of  blood  imder  him.  Marsh  had  prac- 
tically bled  to  death.  He  never  vomited,  and  had  complained  of  no 
pain  to  him.  He  saw  him  frequently  during  the  last  week  of  April  and 
was  treating  him  for  a  jaimdiced  condition.  He  did  not  believe  him  to 
be  in  a  dangerous  condition,  and  he  was  positive  that  he  had  complained 
of  no  pain  during  the  last  week  that  he  was  in  bed.  He  still  beheves 
the  cause  of  his  yellowness  was  catarrhal  jaundice.  There  was  no  sepsis 
in  the  bums.  He  did  not  think  at  any  time  that  he  had  gallstones,  and  he 
put  gallstones  in  the  death  certificate  as  the  cause  of  his  death  simply  to 
accommodate  himself,  but  he  did  not  know  why  he  did  it  to  accommo- 
date himself.  He  meant  to  put  ulcer  of  the  colon  instead  of  ulcer  of 
the  stomach  in  the  death  certificate,  —  it  was  a  mistake  and  he  meant 
ulcer  of  the  colon  right  along.  From  the  man's  weakened  condition, 
followed  by  bums  which  lowered  his  vitaUty  still  more,  ulcer  of  the 
colon  followed.  Authority  could  be  found  for  bums  not  followed  by 
sepsis  causing  an  ulcer  of  the  colon  in  the  "American  Text-book  on  Sm*- 
gery"  imder  "Bmns."  Marsh  did  not  have  gallstones,  as  he  had  no 
pain  and  the  pain  from  gaUstones  would  be  intense.  The  blood  he  passed 
was  in  clots  and  of  a  bright  red  color.  If  he  had  ulcer  of  the  stomach 
the  blood  would  have  been  darker.    His  temperature  was  below  normal. 

Dr.  Frank  T.  Woodbury  stated  that  he  has  treated  a  great 
many  cases  of  iron  bums,  and  most  of  them  are  third-degree 
bums.  From  the  size  of  the  bums  in  this  case,  and  from  the 
experience  he  has  had  with  iron  burns,  he  should  say  that  in 
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all  probability  they  were  third-degree  burns.  The  process  of 
healing  is  not  necessarily  septic.  He  has  never,  personally, 
seen  a  perforating  ulcer  of  the  duodenum  caused  by  burns,  but 
he  has  read  considerably  on  the  subject.  From  the  history  of 
the  case,  —  jaundice,  the  history  that  the  man  did  not  appear 
to  be  doing  well,  the  occurrence  of  pain  which  the  doctor  sug- 
gested might  be  due  to  gallstones,  followed  by  a  large  hem- 
orrhage some  days  later,  —  the  only  cause  of  death  that  seems 
to  be  consistent  with  the  facts  is  a  hemorrhage  from  the 
duodenum  resulting  from  the  injuries  he  had  received.  Asked 
whether  the  fact  that  it  was  a  catarrhal  jaundice  would  change 
his  opinion  any,  he  stated  that  it  would  rather  tend  to  con- 
firm his  opinion.  If  there  were  no  pain,  there  are  authorities 
who  say  that  death  from  hemorrhage  of  the  bowels,  follow- 
ing a  burn,  is  suggestive  of  duodenal  ulcer,  without  the  pain 
preceding,  unless  immediately  at  the  time  of  the  hemorrhage. 
It  is  his  opinion  that  Marsh  died  of  an  ulcer  of  the  duodenum 
caused  by  the  burns  which  he  received  in  the  course  of  his 
work.  He  did  not  see  the  burns,  but  in  the  absence  of  other 
causes,  —  in  the  absence  of  history  to  the  contrary,  he  should 
judge  that  Marsh  died  from  hemorrhage  from  the  duodenal 
ulcer,  which,  it  is  known,  frequently  follows  bums.  All  the 
authorities  he  has  consulted  practically  agree  that  duodenal 
ulcers  may  follow  burns.  It  would  be  possible  for  an  ulcer  of 
the  duodenum  to  exist  for  years  without  the  knowledge  of  the 
patient,  and  in  the  history  of  this  case,  if  the  man  were  in  a 
poor  condition  at  the  time  he  was  injured,  and  continued  to  be 
in  a  poor  condition,  he  would  believe  that  he  was  in  a  more 
favorable  condition  for  the  development  of  a  complication  of 
this  kind,  and  that  it  would  probably  require  a  less  extensive 
burn  to  produce  it  than  if  he  were  in  a  robust  physical  condi- 
tion. Authorities  say  that  the  original  burns  may  be  entirely 
healed  before  any  symptoms  of  the  ulcers  are  apparent,  but  the 
ulcers  may  have  been  there  for  some  time  without  giving  rise 
to  symptoms;  they  may  have  begun  soon  after  the  burn  oc- 
curred, but  the  symptoms  did  not  manifest  themselves  until  the 
burn  healed.  He  has  never  known  of  a  case  similar  to  this  one. 
He  believes  that  the  amount  of  blood  that  passed  from  Marsh 
was  only  a  very  small  fraction  of  the  hemorrhage  that  had  oc- 
curred.    He  has  never  had  a  case  of  a  burn  in  which  death 
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occurred  following  a  hemorrhage  of  the  bowels.  He  does  not 
know  whether  a  duodenal  ulcer  can  be  caused  by  a  bum  without 
sepsis.  In  this  case,  the  testimony  was  to  the  effect  that  there 
was  no  sepsis  in  the  burn.  He  did  testify,  at  the  previous 
hearing,  that  this  duodenal  ulcer  could  be  caused  without  any 
infection  in  the  burn.  Assuming  that  the  testimony  is  true 
that  there  was  absolutely  no  sepsis  or  infection  in  this  burn,  he 
still  believes  it  possible  that  death  in  this  case  resulted  from 
duodenal  ulcer  caused  by  the  bums.  Assuming  that  the. size 
of  the  bum  on  the  leg  was  the  size  of  a  silver  dollar,  and  there 
were  two  small  burns  on  the  center  toes,  and  that  they  were 
second-degree  bums,  as  stated  by  Dr.  Garrett,  he  still  believes 
that  in  a  man  of  Marsh's  vitality  it  was  possible  for  them  to 
cause  an  ulcer  of  the  duodenum.  In  his  opinion,  it  does  not 
necessarily  require  an  extensive  burn  to  cause  an  ulcer  of  the 
duodenum,  if  it  is  a  deep  bum;  he  doubts  whether  a  very  small, 
shallow  burn  would  produce  it  except  in  a  person  particularly 
debilitated.  He  would  not  say  positively  that  a  second-degree 
burn  of  the  small  area  described  would  be  sufficient  to  cause  it. 

Mr.  Doyle.  Can  you  go  on  record  as  saying  that  in  your  opinion 
Mr.  Marsh,  in  this  case,  died  of  an  ulcer  of  the  duodenum  resulting  from 
a  second-degree  bum  on  his  leg  about  the  size  of  a  silver  dollar  and  two 
smaU  bums  on  his  center  toes;  can  you  say  in  your  opinion  that  that 
was  the  cause  of  death?  A.  I  don't  know  whether  it  would  be  possible 
or  not.  If  Marsh  had  always  been  a  well,  robust  man  prior  to  the  biun, 
he  would  not  expect  so  serious  a  reaction.  Many  authorities  do  not 
specify  the  size  of  the  bum  that  is  followed  by  an  ulcer  of  the  duodenum, 
but  those  that  do  specify  state  that  an  ulcer  of  the  duodenum  follows 
extensive  superficial  bums.  A  very  large,  deep  burn  would  not  heal  in 
five  weeks,  but  a  small,  deep  bum  might.  It  is  possible  for  it  to  heal 
in  five  weeks  and  still  be  a  deep  burn. 

Mr.  Doyle.  Dr.  Charles  D.  Sawin,  assuming  that  a  man  received  in 
March  a  bum  the  size  of  a  silver  dollar  on  his  leg  and  two  small  bums 
on  his  center  toes,  but  he  apparently  had  them  all  healed  in  five  weeks, 
and  that  forty-seven  or  forty-eight  days  after  the  burning,  he  died  from 
a  hemorrhage  of  the  bowels;  having  assumed  all  those  facts,  would  you 
say  that  there  was  any  connection  between  the  biun  and  the  death? 
A.  Not  on  those  facts;  no. 

He  further  stated  that  duodenal  ulcers  very  rarely  follow 
bums,  and  he  does  not  think  it  would  be  possible  for  a  duodenal 
ulcer  to  follow  a  burn  of  the  size  described  where  there  is  no 
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sepsis.  In  order  for  a  duodenal  ulcer  to  follow  a  bum,  it  is 
necessary  to  have  an  extensive  bum  with  sepsis.  In  his  opinion, 
if  this  man  had  burns  of  the  size  described,  without  sepsis,  and 
these  bums  healed  in  five  weeks,  he  could  not  have  died  of  an 
ulcer  of  the  duodenum  resulting  from  the  bums. 

Mr.  Carroll.  Could  it,  in  your  opinion,  have  been  caused  unless 
there  was  a  sepsis?  A.  No,  sir.  It  would  be  impossible  from  such  a 
bum. 

Q.  Would  there  be  anything  in  a  bum  any  more  than  in  a  blow  on 
the  ankle  producing  the  same  kind  of  a  mark  tending  to  produce  an 
ulcer?  Would  there  be  more  connection?    A.  Not  unless  there  is  sepsis. 

He  has  treated  cases  where  death  has  resulted  from  burns. 
In  these  cases,  death  was  caused  by  nervous  shock  from  the 
extent  of  the  bum,  —  a  very  extensive  burn,  over  a  quarter 
of  the  body.  Sometimes  the  extent  of  the  burn  over  the 
surface  is  what  determines  the  death  rather  than  the  depth  of 
the  bum.  There  is  no  large  vessel  near  the  duodenum  that 
would  give  a  flooding  of  blood;  it  would  be  a  gradual  bleeding 
from  the  duodenum.  Jaundice  is  not  a  symptom  of  ulcer  of  the 
intestines.  It  may  occur  but  it  is  not  a  symptom.  Jaundice  is 
a  symptom  of  disturbance  of  the  bile  duct;  you  may  have  a 
closure  of  the  bile  duct  but  it  depends  on  the  position  of  the 
ulcer  whether  you  get  jaundice  or  not.  There  are  not  enough 
facts  about  the  symptoms  at  the  time  of  Marsh's  death  to  form 
a  positive  opinion  as  to  its  cause. 

Mr.  Carroll.  Is  there  anything  in  the  case  to  show  a  duodenal  ulcer? 
A.  No,  there  isn't  any  positive  proof  of  duodenal  ulcer  in  this  case. 

Q.  There  are  some  symptoms  of  it?  A.  Simply  the  blood  coming 
from  the  rectum.  The  jaimdice  may  be  a  symptom  of  other  things,  and 
the  most  common  thing  in  gallstones. 

Q.  But  it  may  be  a  symptom  of  the  ulcer?  A.  It  may  be.  I  should 
say  it  was  something  coincident  with  the  ulcer.  If  you  have  an  ulcer  of 
the  duodenum  you  must  have  infection. 

Q.  When  a  man  dies  of  ulcer  of  the  duodeniun,  what  are  these  symptoms 
you  find?  A.  The  man  has  pain  at  the  end  of  the  breast  bone,  and  he 
has  vomiting  that  is  characteristic  of  duodenal  ulcer,  —  tendemess  and 
this  sensation  at  the  end  of  the  breast  bone,  and  in  extreme  cases  a  little 
blood  will  ooze,  but  that  is  like  tar. 

Q.  Do  you  get  a  large  flow  of  blood?  A.  No,  it  is  a  dripping  of  blood. 
There  may  be  an  ulcer  without  hemorrhage  at  all. 
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He  has  never  seen  a  duodenal  ulcer  caused  by  burns.  His 
opinion  is  not  based  entirely  on  what  he  has  read.  The  fact 
that  Marsh  was  anemic  and  of  low  vitality  would  have  no  effect 
on  his  opinion,  when  you  consider  the  extent  of  the  burn  and 
that  it  healed  in  five  weeks  so  that  he  could  wear  his  shoes.  On 
the  symptoms  given,  he  cannot  make  a  diagnosis  as  to  the 
cause  of  death. 

Dr.  Benjamin  Tenney  stated  that  lie  has  had  a  great  deal  of 
experience  in  dealing  with  burns.  He  has  seen  quite  a  number 
of  patients  whom  he  believed  to  have  duodenal  ulcers.  His 
operations  on  them  have  not  been  very  numerous;  he  has  had 
six.    He  has  read  the  evidence  in  this  case. 

Mr.  Doyle.  Assuming  that  a  man  receives  a  bum  of  molten  iron  upon 
his  leg  the  size  of  a  silver  dollar  and  another  bum  upon  the  center  toes 
of  that  foot;  that  those  bums  are  healed  within  five  weeks  —  no  sepsis 

—  and  forty-eight  days  after  that  he  dies.   In  yom*  opinion  could  the  bums 
received  have  been  sufficient  to  cause  ulcer  of  the  duodenum?    A.  No. 

Mr.  Carroll.  Or  cause  death?  A.  It  would  be  incredible,  assimiing 
what  he  says. 

Q.  Could  it  have  caused  the  death,  in  your  opinion?  A.  I  should  have 
to  incorporate  a  little  more  in  the  question;  considering  that  the  man 
at  the  end  of  five  weeks  had  his  shoes  on  and  was  able  to  go  back  to  work, 
I  should  say  that  it  was  incredible  that  that  was  the  cause  of  death. 

Q.  If  a  man  suffered  from  duodenal  ulcer,  are  anemia  and  vomiting 
common  symptoms?  A.  Anemia  is  almost  always  present;  vomiting  is 
common. 

Q.  In  your  opinion,  if  the  hemorrhage  which  was  found  under  the  man 
at  the  time  of  death  consisted  of  a  quart  or  a  quart  and  a  half  of  blood, 

—  fresh  red  blood,  —  would  that  indicate  to  you  that  the  perforation 
was  through  the  duodenum  or  further  down?    A.  Further  down. 

Q.  In  your  opinion,  can  a  biu-n  result  in  an  ulcer  of  the  duodenum 
without  sepsis?  A.  I  would  like  to  be  perfectly  fair.  I  have  never  seen 
an  intestinal  hemorrhage  following  bums.  I  have  seen  patients  die  fol- 
lowing bmns  as  the  result  of  the  bmns.  I  have  seen  patients  with  bums 
who  vomited.  I  have  never  seen  symptoms  following  bums,  mild  or 
severe,  suggesting  duodenal  ulcer.  I  am  trying  to  keep  within  my  own 
knowledge  so  far. 

Mr.  Butler.  What  would  you  say,  from  what  you  heard  as  the  history 
of  this  case,  what  would  you  say  was  the  cause  of  death?  A.  It  doesn't 
seem  to  me  that  one  has  facts  enough  in  the  statements  given  to  justify 
a  guess.  The  obvious  thing  is  hemorrhage.  If  he  really  had  a  hemorrhage 
of  a  quart  and  a  half  of  bright  red  blood,  that  is  the  obvious  thing  as 
being  the  cause  of  death. 
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Q.  Putting  that  together  with  jaundice,  don*t  the  two  sjTnptoms 
suggest  some  particular  trouble.    A.  No. 

Q.  The  jaundice  and  hemorrhage  are  essential  symptoms  of  a  duodenal 
ulcer  diagnosis,  are  they  not?    A.  No,  sir. 

Mr.  Dickinson.  Is  a  duodenal  ulcer  the  only  kind  of  an  ulcer  that 
medical  men  think  bums  cause?  A.  It  is  the  only  ulcer  with  which  a 
bum  is  associated. 

We  find  that  the  burns'  which  the  employee  received  did  not 
cause  or  in  any  way  bring  about  or  contribute  to  his  death. 
Assuming  that  he  died  of  an  ulcer  of  the  duodenum  we  believe 
that,  thei"e  being  no  sepsis  following  the  burns,  the  burns  did 
not  produce  the  ulcer.  We  therefore  find  that  the  death  of  the 
employee,  William  A.  Marsh,  did  not  arise  out  of  and  in  the 
course  of  his  employment,  nor  did  it  result  from  an  injury 
received  therein. 

We  therefore  find  that  the  insurer  is  not  liable. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 


Case  No.  565. 

Ellen  V.  Sponatski,  Widow  of  Charles  J.  Sponatski,  Em- 
ployee, 
LuNDiN  Steel  Casting  Company,  Employer. 
Standard  Accident  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.    Supreme  Judicial  Court 

DECIDES    THAT    INSANITY    AND     SuiCIDE,     HAVING    CaUSAI 

Relation  to  Injury  which  results  in  Loss  of  Vision, 
ENTITLES  Dependent  Widow  to  Compensation. 

The  employee  received  «  personal  injury  by  reason  of  the  spattering  of  molten  lead 
into  his  eye,  which  caused  total  loss  of  vision  in  said  eye.  About  a  month 
later,  as  the  result  of  a  fit  of  insanity,  which  the  weight  of  the  evidence  showed 
had  a  causal  connection  with  the  injury,  he  threw  himself  from  the  window  of 
his  room  in  the  hospital  in  which  he  was  being  treated  and  incurred  injuries 
which  caused  his  death. 

(For  report  of  committee  of  arbitration  and  the  Industrial  Accident  Board,  see 
p.  445,  Vol.  II.,  Massachusetts  Workmen's  Compensation  Reports.) 

Held,  that  the  death  of  the  employee  by  suicide  followed  a  fit  of  insanity  having 
causal  relation  to  the  personal  injury;  and  that  the  widow  is  entitled  to 
compensation. 
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Decree  of  Supreme  Judicial  Court  on  Appeal, 
RuGG,  C.J.  The  deceased  employee  received  an  injury  in 
the  course  of  and  arising  out  of  his  employment  through  a 
splash  of  molten  lead  into  his  eye  on  Sept.  17,  1913.  He  was 
treated  at  a  hospital  until  Oct.  13,  1913,  when,  as  was  found  by 
the  Industrial  Accident  Board,  "while  insane  as  a  result  of  his 
injury  he  threw  himself  from  a  window  and  was  fatally  injured.*' 
The  Board  found  further  that  "  this  insanity  was  brought  about 
and  resulted  from  the  injury,'*  and  that,  while  the  evidence  was 
verA'  close  upon  that  point,  the  death  "did  result  from  'an  un- 
controllable impulse  and  without  conscious  volition  to  produce 
death,'  "  under  Daniels  v.  New  York,  New  Haven  &  Hartford 
Railroad,  183  Mass.  393,  400.  The  arbitration  committee, 
whose  findings  were  affirmed  and  adopted  by  the  Industrial 
Accident  Board,  put  it  this  way:  — 

We  find  and  decide  as  a  fact  that  the  accident  injured  the  eyesight  of 
the  deceased,  caused  the  loss  of  his  eye,  caused  a  nervous  and  mental 
derangement,  caused  insane  hallucinations,  and  caused  him,  while  men- 
tally deranged,  in  a  state  of  insanity  and  under  the  influence  of  halluci- 
nation, by  an  irresistible  impulse,  to  commit  suicide,  and  that  the  accident 
was  the  sole,  direct  and  proximate  cause  of  the  suicide. 

The  insurer  contends  that  these  findings  are  not  warranted 
by  the  evidence.  That  question  is  open  to  it,  for  the  substance 
of  the  evidence  is  reported.     (Pigeon's  Case,  216  Mass.  51.) 

The  burden  of  proving  the  essential  facts  necessary  to  es- 
tablish a  case  warranting  the  payment  of  compensation  rests 
upon  the  dependents  in  a  case  arising  under  the  Workmen's 
Compensation  Act  as  much  as  it  does  upon  a  plaintiflF  in  any 
proceeding  at  law.  The  dependents  must  go  further  than  sim- 
ply to  show  a  state  of  facts  which  is  as  equally  consistent  with 
no  right  to  compensation  as  it  is  with  such  right.  They  can  no 
more  prevail  if  factors  necessarj^  to  support  the  claim  are  left 
to  surmise,  conjecture,  guess  or  speculation,  than  can  a  plain- 
tiff in  the  ordinary  action  in  tort  or  contract.  A  sure  founda- 
tion must  be  laid  by  a  preponderance  of  evidence  in  support  of 
the  claim  before  the  dependents  can  succeed.  The  elements 
that  need  to  be  proved  are  quite  different  from  those  in  the 
cmlinar^'  action  at  law  or  suit  in  equity,  but,  so  far  as  these 
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elements  are  essential,  they  must  be  proved  by  the  same  degree 
of  probative  evidence.  Of  course  this  does  not  mean,  as  was 
said  by  Lord  Loreburn  in  Marshall  v.  Owners  of  Steamship 
Wild  Rose,  1910  A.  C.  486,  "that  he  must  demonstrate  his 
case.  It  only  means,  if  there  is  no  evidence  in  his  favor  upon 
which  a  reasonable  man  can  act,  he  will  fail."  If  the  evidence, 
though  slight,  is  yet  sufficient  to  make  a  reasonable  man  con- 
clude in  his  favor  on  the  vital  points,  then  his  case  is  proved. 
But  the  rational  mind  must  not  be  left  in  such  uncertainty  that 
these  essential  elements  are  not  removed  from  the  realm  of 
fancy.  (Plumb  v.  Cobden,  Flour  Mills  Co.,  Ltd.,  1914  A.  C. 
62;  Barnabas  v,  Busham  Colliery  Co.,  4  B.  W.  C.  C.  119 
(House  of  Lords) ;  Fletcher  v.  Owners  of  the .  Ship  Duchess, 
1911  A.  C.  671.  See  also  Childs  v,  American  Express  Co.,  197 
Mass.  337;  Bigwood  v.  Boston  &  Northern  Street  Railway,  209 
Mass.  346.)  The  Board  instructed  itself  as  matter  of  law,  in 
accordance  with  the  substance  of  these  propositions  as  re- 
quested by  the  insurer,  and  no  error  is  shown  in  this  regard. 

There  was  evidence  tending  to  show  that,  although  for  a 
time  after  the  injury  the  deceased  was  in  his  normal  tempera- 
ment, which  was  hopeful  and  joyous,  he  then  became  silent  and 
moody,  and  was  depressed,  and  suffered  from  certain  marked 
hallucinations.  He  did  not  appear  affectionate,  as  he  always 
theretofore  had  been,  toward  his  wife  and  young  children. 
There  were  two  witnesses  of  the  event  which  directly  produced 
his  death.  One  gave  the  following  description:  "That  morning 
I  was  making  my  first  visit  to  the  ward.  .  .  .  Mr.  Sponatski 
was  sitting  on  the  window  sill  leaning  against  the  frame  and  his 
feet  were  up  against  the  other  side.  The  window  was  open  and 
he  was  looking  out  and  I  spoke  to  him  and  asked  him  to  come 
down.  He  turned  around  and  gave  me  a  kind  of  wild  look.  I 
thought  he  was  getting  off  the  window  sill.  He  let  one  foot 
down  and  raised  up  on  the  other  knee,  and  at  that  he  got  up 
on  the  window  sill  and  leaped  right  out.  ...  It  happened  very 
quick.  ...  He  had  a  wild  look,  he  looked  as  if  he  was  fright- 
ened. ...  He  appeared  as  if  he  had  just  woke  up  out  of  a  deep 
thought;  kind  of  wild."  The  other  said  that  after  he  was 
spoken  to  "he  hesitated  a  few  minutes;  he  looked  as  blank; 
he  was  undecided  what  to  do;   (he  had)  a  very  wild,  glassy 
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look»  He  didn't  seem  to  act  as  though  he  heard  at  all,  —  just 
looked  blank.  He  had  a  vacant  stare  as  though  he  didn't  see 
you;  as  though  he  was  picturing  things  he  didn't  see,  —  things 
in  his  imagination.  He  didn't  pay  a  bit  of  attention  to  us  at 
all,  —  just  as  if  you  were  not  there."  The  medical  examiner 
who  made  a  post-mortem  examination  of  the  brain  testified 
that  the  deceased  "did  not  have  any  form  of  insanity,  except 
possibly  general  paresis,  but  for  any  other  form  I  could  not 
express  an  opinion."  An  alienist  of  experience  testified  that 
probably  there  was  developed  from  the  accident  a  "mental  con- 
dition" accompanied  by  "hallucinations  and  delusions,  and  as 
a  result  he  committed  suicide."  After  his  death  a  letter,  which 
the  Board  decided  was  written  by  him,  was  found  under  his 
pillow,  as  follows:  "My  wife  folks  are  not  to  blame  for  any- 
thing my  wife  was  a  pur  woman  when  I  married  her  she  be  is 
pur  to  this  day  it  is  all  my  own  fault.  (Signed)  Martin  Spon- 
atski."  Aside  from  this  there  was  no  evidence  tending  to  show 
that  he  had  contemplated  suicide  or  that  the  jumping  from  the 
window  was  the  exercise  of  even  a  "moderately  intelligent 
jjower  of  choice."  (Daniels  v.  New  York,  New  Haven  &  Hart- 
ford Railroad,  183  Mass.  393,  400.) 

The  letter  does  not  seem  to  us  necessarily  indicative  of  sui- 
cidal purpose.  It  was  not  signed  by  the  name  of  the  deceased, 
which  was  Charles  J.  Sponatski.  It  apparently  was  wholly  the 
product  of  a  disordered  intellect.  It  is  as  consistent  with  some 
other  phantom  of  unbalanced  imagination  as  it  is  with  a  voli- 
tion to  end  his  life.  The  circumstances  of  the  leap  from  the 
window  as  narrated  by  all  the  eye  witnesses  point  rather  to  un- 
governable lunacy  than  the  volition  even  of  a  diseased  mind. 
The  finding  in  this  respect,  although  hanging  on  a  rather  slender 
thread  of  evidence,  is  not  unsupported.  Therefore  it  must 
stand. 

This  decision  rests  upon  the  rule  established  in  Daniels  v. 
New  York,  New  Haven  &  Hartford  Railroad,  183  Mass.  393. 
That  rule  applies  to  cases  arising  under  the  Workmen's  Com- 
pensation Act.  It  is  that  where  there  follows,  as  the  direct 
result  of  a  physical  injury,  an  insanity  of  such  violence  as  to* 
cause  the  victim  to  take  his  own  life  through  an  uncontrollable 
impulse  or  in  a  delirium  of  frenzy,  "without  conscious  volition 
to  produce  death,   having  knowledge  of  the  physical  conse- 
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quences  of  the  act,"  then  there  is  a  direct  and  unbroken  causal 
connection  between  the  physical  injury  and  the  death.  But 
where  the  resulting  insanity  is  such  as  to  cause  suicide  through 
a  voluntary  willful  choice,  determined  by  a  moderately  intelli- 
gent mental  power  which  knows  the  purpose  and  the  physical 
efifect  of  the  suicidal  act  even  though  choice  is  dominated  and 
ruled  by  disordered  mind,  then  there  is  a  new  and  independent 
agency  which  breaks  the  chain  of  causation  arising  from  the 
injury.     (See  McDonald  v.  Snelling,  14  Allen,  290.) 

The  Industrial  Accident  Board  was  in  error  in  instructing 
itself  "that  the  rule  laid  down  in  the  Daniels  case  is  not  the 
rule  to  be  followed  under  the  Workmen's  Compensation  Act. 
In  other  words,  the  question  is  not  whether  the  consequence  is 
a  reasonable  and  probable  one,  but  whether  the  consequence 
resulted  from  the  injur>\"  No  question  of  negligence  in  its 
common  law  sense,  or  of  reasonable  and  probable  consequence, 
was  involved  or  discussed  in  the  Daniels  case.  That  was  an 
action  brought  under  Pub,  Sts.,  c.  112,  §  213,  now  St.  1906, 
c.  463,  Part  II.,  §  245,  to  recover  damages  for  conscious  suffer- 
ing and  death  caused  by  failure  on  the  part  of  the  defendant 
railroad  to  give  the  statutory  signals  of  warning  where  a  rail- 
road crossed  a  highway  at  grade.  Under  that  statute  the  lia- 
bility of  the  railroad  is  made  out  when  the  fact  of  failure  to 
give  the  statutory  signals  is  established  (unless  a  special  defense 
prevails). 

The  inquiry  as  to  reasonable  and  probable  consequences  did 
not  arise  in  the  Daniels  case;  but  it  does  arise  in  actions  at 
common  law  and  under  some  other  statutes  in  order  to  decide 
whether  there  has  been  negligence.  Even  then  the  question  is 
not  whether  "the  consequence  is  a  reasonable  and  probable 
one,"  but  whether  harm  to  some  one  of  the  same  general  kind 
as  that  sustained  by  the  plaintiff  was  a  reasonable  and  probable 
result  of  the  act  complained  of,  as  bearing  upon  the  ultimate 
question  whether  there  was  negligence  on  the  part  of  the  de- 
fendant. Negligence  may  be  found  even  though  the  particular 
result  of  the  act  may  not  have  been  susceptible  of  being  fore- 
seen. (See  Ogden  v.  Aspinwall,  ante,  and  cases  there  collected; 
Larson  v.  Boston  Elevated  Railway,  212  Mass.  262;  Weinert  v. 
Boston  Elevated  Railway,  216  Mass.  598;  Brightman's  case, 
220  Mass.  17.) 
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Other  instances  where  liability  is  not  predicated  upon  negli- 
gence, and  where,  therefore,  there  is  no  occasion  to  consider  in 
any  aspect  natural  and  probable  consequences,  are  actions  to 
recover  damages  arising  from  fires  set  by  locomotive  engines 
(Bonner  v,  Boston  &  Albany  Railroad,  179  Mass.  524);  from  a 
vicious  animal  knowingly  kept  (Marble  v,  Ross,  124  Mass.  44); 
from  dogs  (Pressey  v.  Wirth,  3  Allen,  191);  or  from  the  break- 
ing away  of  impounded  waters  (Rylands  v.  Fletcher,  L.  R. 
3  H.  L.  330).  So  far  as  concerning  conduct  of  defendants, 
liability  follows  absolutely  in  such  cases  when  the  particular 
decisive  fact  is  shown  to  exist. 

The  obligation  to  pay  compensation  under  the  Workmen's 
Compensation  Act  equally  is  absolute  when  the  fact  is  estab- 
lished that  the  injury  has  arisen  "out  of  and  in  the  course  of" 
the  employment  (Part  II.,  section  1).  It  is  of  no  significance 
whether  the  precise  physical  harm  was  the  natural  and  probable 
or  the  abnormal  and  inconceivable  consequence  of  the  employ- 
ment. The  single  inquiry  is  whether  in  truth  it  did  arise  out 
of  and  in  the  course  of  that  employment.  If  death  ensues,  it 
is  immaterial  whether  that  was  the  reasonable  and  likely  con- 
sequence or  not;  the  only  question  is  whether  in  fact  death 
"results  from  the  injury"  (Part  II.,  section  6).  When  that  is 
established  as  the  cause,  then  the  right  to  compensation  is 
made  out.  If  the  connection  between  the  injury  as  the  cause 
and  the  death  as  the  eflFect  is  proven,  then  the  dependents  are 
entitled  to  recover,  even  though  such  a  result  before  that  time 
may  never  have  been  heard  of  and  might  have  seemed  im- 
possible. The  inquiry  relates  solely  to  the  chain  of  causation 
between  the  injury  and  the  death.  (Dunham  v.  Clare,  (1902) 
2  K.  B.  292;  Ystradowen  Colliery  Co.,  Ltd.,  v.  Griffiths,  (1909) 
2  K.  B.  533;  see  also  Southall  v.  Cheshire  County  News  Co., 
Ltd.,  5  B.  W.  C.  C.  251;  Malone  v,  Cayzer,  Irvine  &  Co.,  45 
Sc.  L.  R.  351.)  In  deciding  whether  the  chain  of  causation 
between  the  injury  and  the  death  is  broken  by  the  intervention 
of  some  independent  agency,  the  rule  of  Daniels  v.  New  York, 
New  Haven  &  Hartford  Railroad,  183  Mass.  393,  is  to  be  fol- 
lowed under  the  Workmen's  Compensation  Act  as  well  as  in 
other  cases  to  which  the  rule  is  applicable.  There  is  no  differ- 
ence between  the  rule  laid  down  in  the  Daniels  case  and  that 
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in  the  English  cases  just  cited.  But  this  error  in  law  did  not 
affect  the  result  reached  by  the  Industrial  Accident  Board. 
The  decision  of  the  Board  rests  upon  the  rule  of  the  Daniels 
case  and  hence  need  not  be  disturbed. 

What  has  been  said  disposes  of  all  the  requests  for  rulings 
presented  by  the  insurer.  It  does  not  appear  that  the  Board 
misdirected  itself  in  any  matter  of  law  material  to  its  decision 
on  the  facts  found. 

Decree  affirmed. 

Case  No.  677. 

RoLLO  S.  Hewitt,  Employee, 

John  Hancock  Mutual  Life  Insurance  Company,  Employer. 

Casualty  Company  of  America,  Insurer. 

Arising  out  of  the  Employment.  Insurance  Salesman 
WITHIN  Scope  of  Employment  while  taking  Automo- 
bile Ride  with  Prospective  Client.  Appealed  to 
Supreme  Court. 

The  employee,  an  insurance  agent,  called  upon  a  prospective  customer  for  the 
purpose  of  endeavoring  to  induce  him  to  take  out  a  policy  of  insurance.  The 
customer  invited  him  to  ride  to  Providence,  R.  I.,  and  return.  The  salesman, 
believing  that  he  would  further  the  interests  of  his  employer,  accepted  the 
invitation.  On  the  return  journey  from  Rhode  Island,  just  inside  the  Taunton 
(Massachusetts)  line,  the  machine  turned  tiu^e  and  both  men  were  injured. 
As  a  result  of  the  discussion  of  insurance  between  salesman  and  prospective 
customer,  the  latter  agreed  to  take  out  a  policy  of  insurance,  although  this 
agreement  had  not  been  made  effective  at  the  time  of  the  hearing. 

Held,  that  the  employee  was  within  the  scope  of  his  employment  and  entitled  to 
compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Covimittee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Rollo  S. 
Hewitt  V.  Casualty  Company  of  America,  this  being  case  No. 
577  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  representing  the  Industrial  Accident  Board,  chairman, 
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Atherton  N.  Hunt,  84  State  Street,  Boston,  Mass.,  representing 
the  insurer,  and  Frank  X.  Beaulieu,  M.D.,  of  121  Bay  Street, 
Taunton,  Mass.,  representing  the  employee,  heard  the  parties 
and  their  witnesses  in  the  Aldermanic  Chamber,  City  Hall, 
Taunton,  Mass.,  on  Wednesday,  Dec.  17,  1913,  at  12  m.,  at  a 
continued  hearing  on  Friday,  Feb.  27,  1914,  at  10.30  a.m.,  and 
at  a  further  continued  hearing  on  May  15,  1914,  at  10.30  a.m. 

Harold  F.  Hathaway  appeared  for  the  employee  and  Willard 
B.  Luther  appeared  for  the  insurer. 

It  appeared  in  evidence  that  RoUo  S.  Hewitt  was  an  insurance 
agent  employed  by  the  John  Hancock  Mutual  Life  Insurance 
Company;  that  on  Sept.  23,  1913,  he  had  been  attending  to  his 
duties,  and  that  after  supper  in  the  evening  he  went  out  to  see 
some  "prospects;"  while  he  was  gone.  Clothier  Pierce  of 
Dighton,  a  florist,  called  at  his  house  and  inquired  of  his  wife 
where  he  was.  It  was  testified  that  Pierce  said  he  would  wait 
until  Mr.  Hewitt  came  home;  that  he  was  going  to  Providence 
to  deliver  some  flowers  and  expected  to  return  in  about  three 
hours.  When  Hewitt  returned  home,  about  9.30  o'clock,  he 
was  tired  and  did  not  care  especially  to  go,  but  said  he  would 
go  as  he  thought  it  was  another  chance  to  make  a  sale  of  an 
insurance  policy.  Hewitt  testified  that  he  had  known  Pierce 
for  a  year  or  two  and  had  talked  with  him  about  taking  out  a 
policy  several  times. 

Mr.  Pierce  testified  that  he  went  to  see  Hewitt  that  night 
to  get  him  to  explain  some  things  concerning  the  policy  he  had 
talked  to  him  about.  He  corroborated  Hewitt's  statement  that 
he  had  talked  several  times  with  him  on  life  insurance  and  that 
the  reason  he  went  for  him  that  night  was  because  he  wished  to 
have  an  opportunity  to  discuss  the  policy,  and  as  he  (Pierce) 
was  a  very  busy  man,  he  thought  that  during  the  ride  he 
would  have  a  chance  to  discuss  the  matter,  and  he  finally 
decided  that  night  to  take  out  a  policy. 

It  appeared  in  evidence  that  shortly  before  reaching  Provi- 
dence something  broke  on  his  machine,  and  they  finally  reached 
a  garage  where  they  expected  to  get  the  machine  repaired. 
The  owner  of  the  garage  was  not  a  repair  man,  and  they  stayed 
in  the  garage  all  night  waiting  for  him  to  come.  He  came  in  the 
morning,  and  it  took  him  several  hours  to  repair  the  machine. 
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They  then  delivered  the  flowers,  went  to  a  restaurant  and  had 
something  to  eat,  and  started  for  home  in  the  machine.  When 
they  were  inside  the  Taunton  line  something  happened,  and  the 
machine  turned  turtle  and  threw  them  out,  and  both  Hewitt 
and  Pierce  were  terribly  injured.  They  were  taken  to  the 
Morton  Hospital,  where  for  weeks  they  were  in  a  most  critical 
condition.  Their  heads  w^ere  badly  afifected  and  their  minds 
disturbed.  It  appeared  that  while  they  were  in  the  hospital 
an  investigator  for  the  Casualty  Company  of  America,  the 
insurer,  saw  Hewitt  and  obtained  a  statement  from  him  which 
Hewitt  signed.  Hewitt,  so  Miss  Galvin,  his  nurse,  and  Dr. 
Milot,  the  attending  physician,  testified,  was  at  no  time  while 
he  was  in  the  hospital  mentally  able  to  make  any  statement, 
and  his  physician  stated  that  for  weeks  afterwards  his  mind 
was  in  such  a  condition  that  he  could  not  make  a  responsible 
statement.  The  statement  was  to  the  effect  that  on  the  day  of 
the  accident  Hewitt  was  at  home  in  the  forenoon,  and  after  his 
dinner  he  started  to  work  and  met  Pierce,  who  said  he  would 
give  him  a  ride  down  town.  This  was  shown  absolutely  by  the 
evidence  to  be  contrary  to  the  facts,  as  testified  to  by  Hewitt, 
by  his  wife,  by  Clothier  Pierce,  and  by  the  written  statements 
of  the  garage  owner  and  the  person  to  whom  the  flowers  were 
delivered. 

There  was  the  testimony  of  Mrs.  Hewitt  that  Mr.  Pierce  told 
her  husband  in  her  presence  that  he  wanted  him  to  go  so  he 
could  discuss  the  insurance  matter  with  him;  that  her  husband 
finally  concluded  to  go  on  that  ground  alone,  as  he  was  tired 
after  his  day  and  evening's  work. 

Mr.  Luther,  the  attorney  for  the  insurance  company,  agreed 
that  the  accident  arose  in  the  course  of  Hewitt's  employment 
but  not  out  of  it,  and  that  if  he  was  entitled  to  any  compensa- 
tion he  was  entitled  to  total  compensation,  because  of  Hewitt's 
inability  to  work  at  the  time  of  the  last  hearing,  May  15,  1914. 

We  find,  therefore,  that  RoUo  S.  Hewitt  was  injured  on 
Sept.  24,  1913,  while  in  the  scope  of  his  employment  and  arising 
out  of  it,  and  that  he  is  entitled  to  compensation  at  the  rate  of 
$10  per  week  from  Oct.  8,  1913,  which  is  two  weeks  after  the 
injury,  to  such  time  in  the  future  as  his  incapacity  shall  cease; 
that  he  is  also  entitled  to  hospital  and  medical  attention  during 
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the  first  two  weeks  after  the  accident,  counting  the  day  of  the 
accident  as  the  first  day  of  that  medical  attendance. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III., 
of  the  Workmen's  Compensation  Act,  and  the  general  provi- 
sions of  said  act  and  its  amendments. 

Dudley  M.  Holm  an. 
Frank  X.  Beaulieu,  M.D. 
Atherton  N.  Hunt. 

Findings    and    Decision   of   the   Indtistrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  Jan.  7,  1915, 
at  2  P.M.,  and  aflSrms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review, 
the  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertaining  thereto. 

The  evidence  shows  that  the  employee,  RoUo  S.  Hewitt,  an 
insurance  agent,  called  upon  Clothier  Pierce,  a  prospective  cus- 
tomer, for  the  purpose  of  endeavoring  to  induce  him  to  take 
out  a  policy  of  insurance  in  the  company  by  which  he  was 
employed.  Pierce  invited  him  to  ride  with  him  to  Providence 
where  he  had  contracted  to  deliver  an  order  of  flowers,  and  the 
insurance  agent  agreed  to  go,  believing  that  he  would  further 
the  interests  of  his  employer  and  have  another  chance  to  close 
the  contract  of  insurance.  Upon  the  return  from  Providence, 
the  automobile  turned  turtle,  just  inside  the  Taunton  line,  at 
about  1.15  P.M.,  Sept.  24,  1913,  and  Hewitt  and  Pierce  were 
severely  injured.  As  a  result  of  the  discussion  of  insurance 
between  Hewitt,  the  employee,  and  Pierce,  the  prospective  cus- 
tomer, the  latter  decided  to  take  out  a  policy  of  insurance, 
although  this  had  not  been  taken  out  by  May  15,  1914. 
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The  agreement  of  the  attorney  for  the  insurance  company 
to  the  efifect  that  the  injury  arose  in  the  course  of  Hewitt's 
employment,  appearing  in  the  report  of  the  committee  of  arbi- 
tration in  paragraph  7,  so  appeared  through  error,  this  being 
merely  an  assumption  for  the  purposes  of  argument  before  the 
committee.  The  full  Board  accordingly  considered  the  case  in 
all  its  aspects,  no  such  assumption  here  being  made. 

The  Board  finds,  upon  all  the  evidence,  that  the  employee, 
RoUo  S.  Hewitt,  was  acting  within  the  scope  of  his  emplojTnent 
in  making  the  trip  to  and  from  Providence  by  automobile  for 
the  purpose  of  securing  a  contract  of  insurance  from  the  owner 
of  the  automobile.  Clothier  Pierce.  It  is  reasonable  to  infer 
from  the  report  of  the  committee  of  arbitration  that  it  is  cus- 
tomary for  insurance  agents  to  see  prospective  clients  whenever 
and  wherever  it  is  most  convenient  and  agreeable  for  such 
clients  to  be  seen  by  them. 

Under  the  English  cases,  it  has  been  held  that  the  contract  of 
employment,  either  expressly  or  impliedly,  may  include  the 
time  taken  by  a  workman  in  getting  to  and  from  his  place  of 
employment.  This  is  shown  by  such  cases  as  Holmes  v,  G.  N. 
Ry.  Co.  (1900),  2  W.  C.  C.  19,  in  which  it  was  held  that  the 
workman's  employment  began  when  he  entered  the  train,  his 
fare  being  paid  for  by  his  employer;  in  Mole  v.  Wad  worth 
(1913),  6  B.  W.  C.  C.  128,  a  case  of  an  implied  contract  that  a 
boat  should  be  provided  to  take  the  employee  to  and  from  his 
work;  and  in  Cremins  v.  Guest,  Keen  &  Nettlefield  (1908), 
1  B.  W.  C.  C.  160,  in  which  it  was  held  that  employment  may 
begin  while  the  employee  is  waiting  on  the  platform  for  the 
train  upon  which  free  transportation  is  provided.  It  was  held, 
also,  in  England,  that  an  injury  to  an  insurance  collector,  who 
was  engaged  in  making  a  house  to  house  canvass  and  slipped 
on  a  stairway,  was  entitled  to  compensation  (Refuge  Assurance 
Co.  Ltd.  V.  Miller  (1911),  5  B.  W.  C.  C.  622). 

It  was  an  incident  of  the  employment  of  the  insurance  agent 
to  make  the  journey  by  automobile  to  and  from  Providence 
with  his  prospective  client,  and  since  his  object  in  making  the 
journey  was  the  selling  of  insurance,  the  said  insurance  agent 
was  within  the  scope  of  his  employment  during  the  entire 
journey. 
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The  Board  finds  upon  all  the  evidence  that  the  personal 
injury  received  by  the  employee,  RoUo  S.  Hewitt,  arose  out  of 
and  in  the  course  of  his  employment,  and  that  he  is  entitled 
to  the  payment  of  a  weekly  compensation  of  $10  from  Oct.  8, 
1913,  the  fifteenth  day  after  the  injury,  to  May  15,  1914,  the 
date  of  the  final  hearing  before  the  committee  of  arbitration,  a 
period  of  thirty-one  and  two-sevenths  weeks,  a  total  of  $312.86; 
that  the  employee  was  totally  incapacitated  for  work  during  the 
period  from  Sept.  23, 1913,  to  May  15, 1914,  said  total  incapacity 
for  work  continuing;  and  that  the  insurer  should  pay  the  em- 
ployee compensation  weekly  as  provided  by  the  statute  during  the 
continuance  of  his  incapacity  for  work  as  a  result  of  the  injury. 

The  requests  for  rulings  of  the  insurer  attached  hereto  are 
refused  in  so  far  as  they  are  inconsistent  with  these  findings. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 

Insurer^s  Requests  for  Ridings. 

1.  The  arbitration  committee,  although  filing  its  report 
several  weeks  after  the  date  of  its  last  hearing,  has  no  author- 
ity to  find  the  employee  entitled  to  compensation  after  the 
date  of  the  last  hearing. 

2.  In  order  to  entitle  an  employee  to  compensation,  the  em- 
ployee must  show  that  he  received  his  injury  "arising  out  of  and 
in  the  course  of  his  employment,"  and  the  burden  is  upon  him  to 
establish  both  that  the  injury  "arose  out  of"  his  employment 
and  also  that  it  arose  "in  the  course  of"  his  employment.  If, 
upon  the  facts  sustaining  either  of  these  elements,  there  is  in 
the  minds  of  the  Board  an  even  balance,  then  the  employee  has 
not  sustained  this  burden  and  is  entitled  to  no  compensation. 

3.  While  it  is  suflBcient  to  establish  that  an  injury  was  re- 
ceived "in  the  course  of"  the  employment,  if  it  appears  that  it 
comes  while  the  workman  is  doing  the  duty  which  he  is  em- 
ployed to  perform,  it  must  nevertheless  come  under  such  cir- 
cumstances as  to  connect  his  duty  with  the  injury  by  normal 
causation,  and  the  fact  that  Hewitt's  injury  was  not  received 
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until  more  than  twelve  hours  after  any  duty  connected  with 
his  business  had  been  performed  by  him  breaks  any  normal 
causation,  so  that  his  injury  was  not  received  "in  the  course  of" 
his  employment. 

4.  An  injury  may  only  be  said  "to  arise  out  of"  the  employ- 
ment "when  there  is  apparent  to  the  rational  mind,  upon  con- 
sideration of  all  the  circumstances,  a  causal  connection  between 
the  conditions  under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury.  Under  this  test,  if  the  injury 
can  be  seen  to  have  followed  as  a  natural  incident  of  the  work, 
and  to  have  been  contemplated  by  a  reasonable  person  familiar 
with  the  whole  situation  as  a  result  of  the  exposure  occasioned 
by  the  nature  of  the  employment,  then  it  arises  'out  of  the 
employment.  But  it  excludes  an  injury  which  cannot  fairly  be 
traced  to  the  employment  as  a  contributing  proximate  cause, 
and  which  comes  from  a  hazard  to  which  the  workmen  would 
have  been  equally  exposed  apart  from  the  employment.  The 
causative  danger  must  be  peculiar  to  the  work  and  not  com- 
mon to  the  neighborhood.  It  must  be  incidental  to  the  char- 
acter of  the  business  and  not  independent  of  the  relation  of 
master  and  servant.  It  need  not  have  been  foreseen  or  expected 
but  after  the  event  it  must  appear  to  have  had  its  origin  in  a 
risk  connected  with  the  employment,  and  to  have  flowed  from 
that  source  as  a  rational  consequence." 

5.  Since  it  appears  that  Hewitt  started  at  about  10  p.m.  on 
the  night  of  September  23  to  ride  from  Taunton,  Mass.,  to 
Providence,  R.  I.,  with  Pierce,  for  the  purpose  of  talking  in- 
surance to  him,  and  that  he  did  talk  such  insurance,  and  that 
Pierce  decided  that  night  to  take  out  a  policy;  and  since  it 
further  appears  that  Pierce's  automobile  broke  in  Providence, 
so  that  Hewitt  and  Pierce  did  not  start  to  return  until  after 
having  lunched  and  at  about  12  o'clock,  noon,  on  September 
24;  and  since  it  further  appears  that  the  accident  causing 
Hewitt's  injury  occurred  only  as  the  car  was  approaching 
Taunton  at  about  1.15  p.m.  on  the  return  journey,  and  that 
Hewitt  had  done  and  could  do  no  business  except  as  previously 
mentioned,  he  has  failed,  as  a  matter  of  law  and  in  accordance 
with  the  test  laid  down  in  ruling  4,  to  prove  that  his  injury 
"arose  out  of"  his  employment,  and  is  therefore  not  entitled  to 
compensation. 
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6.  If  a  man  employed  by  the  local  branch  of  a  life  insurance 
company  as  collector  and  solicitor  of  insurance,  who  has  a  regu- 
lar oflBce  in  Taunton  with  the  local  oflSce  of  his  company  to 
which  he  goes  every  day,  and  whose  work  takes  him  in  and 
around  the  vicinity  of  Taunton  only,  goes  with  a  friend  in  the 
friend's  automobile  on  a  midnight  trip  to  Providence  in  the 
State  of  Rhode  Island  in  the  hope  of  making  a  sale  of  an  in- 
surance policy,  from  which  trip  he  does  not  return  until  after- 
noon of  the  succeeding  day,  at  which  time  he  is  hurt  by  an 
accident  to  the  automobile  in  which  he  is  returning,  it  cannot 
be  said  that  such  an  accident  or  such  a  use  of  an  automobile 
"arose  out  of"  his  employment. 

7.  It  cannot  be  said  that  the  personal  injury  which  happened 
to  Hewitt  was  one  likely  to  happen  to  an  employee  in  that  em- 
ployment from  the  nature  and  conditions  of  such  employment, 
it  being  common  to  every  one,  no  matter  what  emploj-ment  he 
might  be  in,  or  if  he  was  in  no  employment  whatever. 

8.  Even  if  it  could  be  held  that  Hewitt's  trip  to  Providence 
was  one  "in  the  course  of*  his  employment,  there  was  here 
such  a  deviation  from  the  ordinary  trip,  owing  to  the  long  de- 
lay in  Providence,  as  to  break  any  connection  with  his  employ- 
ment, and  to  forfeit  any  right  to  compensation  for  any  injury 
received  on  that  trip. 

9.  Even  if  it  could  be  held  that  Hewitt's  trip  to  Providence 
was  one  "arising  out  of"  his  employment,  there  was  here  such 
a  deviation  from  the  ordinary  trip,  owing  to  the  long  delay  in 
Providence,  as  to  break  any  connection  with  his  employment, 
and  to  forfeit  any  right  to  compensation  for  any  injury  received 
on  that  trip. 

In  presenting  these  requests  for  rulings,  the  insurer  further 
requests  that  in  making  its  finding  the  Board  report  all  the 
evidence  upon  which  its  finding  is  based,  together  with  a  state- 
ment to  that  effect.  The  insurer  desires  to  save  its  exceptions 
and  reserve  all  other  rights  in  connection  with  the  refusal  of  the 
Board  to  give  any  of  the  foregoing  rulings,  or  to  grant  the  above 
request  concerning  the  report  of  the  evidence  upon  which  its 
finding  is  based. 

Peabody,  Arnold,  Batchelder  &  Luther. 
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Casb  No.  696. 

Lillian  G.  Harlow,  Employee. 

NoRNAY  Worsted  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Permanently  Incapable  of  Use.  When  Injury  reduces 
Hand  to  Mere  Stump,  with  no  Reasonable  Prospect 
of  Use,  Additional  Compensation  is  due. 

The  right  hand  of  the  employee  was  caught  in  a  winding  machine  and  she  sustained 
a  compoimd  dislocation  of  nearly  all  of  the  joints  of  all  the  fingers  of  the  right 
hand,  and  the  flesh  and  tendons  on  the  dorsal  surfaces  of  all  the  fingers  of  the 
hand  were  torn  off,  leaving  the  bones  nearly  bare  at  the  time  of  the  injury.  The 
evidence  showed  that  the  employee  could  not  use  the  hand  at  the  time  of  the 
hearing,  that  she  had  no  reasonable  prospect  of  its  use  in  the  future,  and  that  it 
would  not  be  a  material  factor  in  enabling  her  to  earn  wages  thereafter. 

Held,  that  the  hand  had  been  rendered  permanently  incapable  of  use,  and  addi- 
tional compensation  was  due  for  a  period  of  fifty  weeks. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Lillian  G.  Harlow  t^. 
American  Mutual  Liability  Insurance  Company,  this  being  case 
No.  696  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  George  A.  Hum- 
phrey of  Worcester,  Mass.,  representing  the  employee,  and 
William  H.  Rose,  M.D.,  of  Worcester,  Mass.,  representing  the 
insurer,  heard  the  parties  and  their  witnesses  at  City  Hall, 
Worcester,  Mass.,  Monday,  Aug.  24,  1914,  at  1.30  p.m. 

The  employee,  Lillian  Harlow,  received  a  personal  injury 
arising  out  of  and  in  the  course  of  her  employment  on  Dec. 
24,  1913,  by  reason  of  her  hand  being  caught  in  the  winding 
machine  which  she  was  operating.  She  sustained  a  compound 
dislocation  of  nearly  all  the  joints  of  all  the  fingers  of  the  right 
hand,  and  the  flesh  and  tendons  on  the  dorsal  surfaces  of  all 
the  fingers  of  the  hand  were  torn  oflF,  leaving  the  bones  nearly 
bare  at  the  time  of  the  injury.  There  was  no  disagreement  as 
to  the  right  of  the  employee  to 'compensation  for  incapacity  for 
work,  the  sole  question  in  dispute  being  the  amount  due  on 
account  of  the  specific  injury  sustained,  the  employee  claiming 
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that  the  hand  was  permanently  incapacitated  for  work  and  the 
insurer  denying  the  claim.  Her  average  weekly  wages  at  the 
time  of  the  injury  were  agreed  to  have  been  $6.80. 

Dr.  E.  S.  Douglass,  who  was  called  at  the  time  of  the  injury, 
testified  that,  after  dressing  the  hand,  he  took  the  employee  to 
the  hospital,  where  she  remained  about  six  weeks,  at  which 
time  the  fingers  were  nearly  healed,  and  he  had  cared  for  her 
since.  In  his  opinion  the  hand  was  of  no  use  for  the  purposes 
of  earning  a  livelihood.  The  stumps  are  still  so  tender  that  she 
can  practically  do  nothing  with  the  hand;  this  tenderness  may 
decrease  to  some  extent,  but  the  hand  will  always  be  prac- 
tically useless.  She  has  all  the  movements  of  the  thumb,  but 
it  does  not  meet  the  other  portions  of  the  hand  remaining,  and 
there  is  not  the  same  flexibility  of  the  thumb  that  she  had 
previous  to  the  accident.  The  flesh  will  naturally  harden  over 
the  ends  of  the  stumps  and  the  skin  will  thicken,  so  that  the 
fingers  will  be  tougher  in  two  or  three  years  than  they  are  now. 
Being  asked  if  he  thought  the  employee  could  use  a  pencil  in 
the  future,  the  doctor  said,  "She  might  pick  up  a  handkerchief 
and  grasp  a  pencil,  as  she  might  do  other  little  things,  but  that 
is  not  getting  a  livelihood."  It  was  here  demonstrated  by  the 
employee,  upon  request,  that  all  she  could  do  was  to  hold  the 
pencil  very  feebly  between  the  fingers. 

Dr.  Lemuel  F.  Woodward,  who  treated  the  case  at  the  hos- 
pital, testified  that  an  attempt  had  been  made  to  save  prac- 
tically all  the  fingers,  but  it  had  ended  in  the  bone  dying,  and 
amputation  became  necessary  and  was  made  just  about  the 
line  of  the  lower  joints.  In  his  opinion  the  employee  is  going 
to  have  "some  use"  of  the  hand;  she  will  have  more  control  of 
those  stumps  than  at  present;  they  will  become  toughened  and 
much  less  sensitive.  He  admitted  that  he  knew  nothing  of  the 
work  of  a  mill  employee  such  as  this  girl  was,  but  thought  she 
could  use  a  pencil  by  and  by.  It  may  be  that  another  operation 
will  be  necessary,  but  probably  not.  As  to  the  amount  of  use  she 
ipight  have  of  the  thumb  and  stubs,  he  could  not  be  sure. 

Both  physicians  confirmed  the  fact,  after  conferring,  that 
the  little  finger  was  disarticulated  at  the  middle  joint,  —  two 
joints  gone.  The  ring  finger  is  amputated  just  behind  the 
middle  joint,  the  proximal  joint.  The  middle  finger  is  the 
diortest  one  of  them  all,  taken  off  at  about  the  middle  of  the 
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first  phalanx,  the  proximal;  two  joints  and  a  half  are  gone. 
The  fore  finger  was  amputated  just  behind.  Along  the  front 
the  skin  is  perfectly  healed.  The  tendons  that  run  down  and 
close  to  the  hand  are  uninjured.  The  hand  was  more  or  less 
torn  on  the  back,  otherwise  the  flexor  tendons  would  contract. 
A  big  piece  of  skin  has  been  turned  over  the  first  and  little 
fingers  to  increase  their  usefulness;  it  may  be  necessary  to 
have  the  scar  loosened  up  a  bit  on  the  little  finger.  The  first 
finger  is  the  best  finger.  It  was  admitted  that,  had  the  em- 
ployee lost  the  use  of  her  thumb,  the  hand  would  be  useless. 
There  is  scarcely  an>i;hing  left  to  grip  with,  the  stumps  being 
too  short  for  the  purpose. 

The  right  of  the  employee  to  specific  compeiisation  depends 
upon  Part  II.,  section  11  (6)  and  (e),  paragraph  B  providing 
for  the  payment  of  specific  compensation  for  a  period  of  fifty 
additional  weeks  and  paragraph  E  providing  for  the  payment 
of  the  same  compensation,  "in  case  the  injury  is  such  that  the 
hand  ...  is  not  lost  but  is  so  injured  as  to  be  permanently 
incapable  of  use.*' 

The  committee  of  arbitration  finds,  upon  all  the  evidence, 
that  the  hand  of  this  employee  is  "permanently  incapable  of 
use;"  that  she  cannot  now  use  it,  nor  has  she  any  reasonable 
prospect  of  its  use  in  the  future,  so  that  it  will  be  a  material 
factor  in  enabling  her  to  earn  wages.  The  committee  therefore 
finds  that  there  is  due  the  employee,  Lillian  G.  Harlow,  addi- 
tional compensation  on  account  of  the  specific  injury  sustained, 
for  a  period  of  fifty  weeks  from  Dec.  24,  1913,  at  the  minimum 
compensation  rate  of  $4  weekly;  and  to  compensation  on 
account  of  total  incapacity  for  work,  at  the  minimum  rate  of 
$4,  dating  from  Jan.  7,  1914,  the  fifteenth  day  after  the  injury, 
the  amount  due  to  Aug.  24,  1914,  inclusive,  being  $270.85; 
and  that  the  employee  is  now  totally  incapacitated  for  work  by 
reason  of  the  injury  and  that  compensation  should  be  continued 
on  account  of  the  specific  injury  to  the  end  of  the  fifty-weeks 
period;  and,  on  account  of  total  incapacity,  during  the  period 
of  said  total  incapacity,  in  accordance  with  the  provisions  of 
the  statute. 

Joseph  A.  Parks. 
George  A.  Humphrey. 

William  H.  Rose,  M.D.,  dissents. 
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Case  No.  707. 

John  McManaman,  Employee, 
QuiN^  Brothers  Company,  Employer. 
Globe  Indemnity  Company,  Insurer. 

Arising  out  of  the  Employment.  Frostbite  due  to  ma- 
terlally  greater  exposure  a  personal  injury. 
Appealed  to  Supreme  Judicial  Court. 

The  evidence  shows  that  the  employee,  a  longshoreman,  was  especially  exposed, 
by  reason  of  the  nature  of  his  work,  to  materially  greater  danger  and  likeli- 
hood of  getting  frosen  than  the  ordinary  person  or  outdoor  worker  on  the 
date  ui>on  which  he  received  the  personal  injury  by  frostbite.  The  tempera- 
ture during  the  latter  portion  of  the  period  of  employment  on  Jan.  13,  1914, 
was  4  degrees  below  sero;  the  conditions  imder  which  he  was  obliged  to  work 
rendered  him  peculiarly  liable  to  danger  of  frostbite;  and  the  nature  of  the 
employment,  that  of  aiding  in  unloading  the  vessel  upon  which  he  was  en- 
gaged by  means  of  pushing  the  truck  upon  which  the  merchandise  was  placed, 
especially  exposed  him  to  the  danger  which  caiised  his  incapacity  for  work, 
frostbite  of  the  hands. 

Held,  that  the  frostbite  was  a  personal  injury  under  the  statute. 

Review  before  the  Industrial  Accident  Board. 

Decigion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 
the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  McManaman 
t.  Globe  Indemnity  Company,  this  being  case  No.  707  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman, 
William  H.  Sullivan,  216  Pemberton  Building,  Boston,  Mass., 
representing  the  employee,  and  Ralph  W.  Stearns,  18  Tremont 
Street,  Boston,  Mass.,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial  Ac- 
cident Board,  New  Albion  Building,  Boston,  Mass.,  on  Tues- 
day, March  3,  1914,  at  10  a.m. 

The  facts  in  this  case  appear  to  be  as  follows:  — 

John  McManaman,  age  thirty-one,  employed  as  a  longshore- 
man at  $15  a  week,  by  Quinn  Brothers  Company,  was  working 
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on  Jan.  13,  1914,  at  his  trade  as  a  longshoreman  at  Pier  46, 
Mystic  Wharf,  Charlestown,  assisting  in  unloading  goods  from 
the  steamship  "Katherine  Park,"  which  was  loaded  mostly  with 
two  hundred  pound  bags  of  saltpeter  and  a  few  packing  cases. 

McManaman's  work  was  on  the  dock  and  gangplank,  a 
portion  of  the  time  standing  at  the  foot  of  the  gangplank  with 
another  employee,  receiving  the  bags  as  they  were  slid  down 
the  plank  and  loading  them  on  to  trucks.  The  rest  of  the  time 
he  assisted  another  employee  in  pushing  a  truck.  When  the 
tide  was  low  so  that  the  gangplank  was  more  or  less  horizontal, 
the  bags  were  unloaded  by  packing  them  on  the  truck  on  the 
vessel.  McManaman's  partner  held  the  handles  of  the  truck 
and  he  pushed  the  truck  from  behind. 

It  appeared  from  the  testimony  that  during  the  last  hour 
and  a  half  of  McManaman's  work  on  January  13,  the  official 
temperature  registered  about  4  degrees  below  zero.  About 
5  o'clock  McManaman  felt  pain  in  his  hands,  which  began  to 
feel  numb.  He  told  his  partner  about  it  and  he  answered  that 
they  would  soon  be  through  work.  McManaman  and  Mc- 
Caffrey (his  partner)  finished  work  shortly  after  5.30  o'clock 
and  went  to  the  office  on  the  dock  to  get  their  pay.  When 
McManaman's  pay  was  handed  to  him  he  found  himself  un- 
able to  put  the  money  in  his  pocket  because  of  the  stiffness  of 
his  fingers,  and  asked  McCaffrey  to  do  this  for  him,  which  he 
did.  They  then  went  outside  the  wharf  to  the  street  and 
boarded  a  car.  McManaman  found  he  could  not  open  his 
hand  to  take  the  money  for  his  fare  from  his  pocket  and 
McCaffrey  paid  his  fare  for  him.  On  arriving  home  he  found 
that  his  wife  was  not  in  the  house.  His  hands  were  stiff  and 
he  could  not  move  them,  and  attempted  to  thaw  them  out  by 
putting  them  in  water.  The  next  day  he  went  to  the  Maiden 
hospital,  and  subsequently  to  see  a  doctor  in  Maiden,  and  later 
to  the  Haymarket  Square  Relief  Station,  where  the  blisters 
were  cut  from  his  hand  and  his  hand  treated  and  bound  up. 
Later  he  was  attended  by  Dr.  Charles  D.  McCarthy  of  Maiden, 
who  amputated  the  first  and  second  phalanges  of  the  little  finger 
of  th«  right  hand,  and  all  of  the  little  finger  of  the  left  hand. 

The   arbitrators   find   that  John   McManaman,   during   the 
course  of  his  employment,  had  his  hands  frozen,  which  resulted 
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in  the  amputation  above  stated.  The  only  question  is  whether 
his  injury  is  due  to  the  employment. 

The  arbitrators  find  that  because  of  the  nature  of  McMana- 
man's  work,  pushing  a  truck  under  the  conditions  as  described, 
he  was,  on  Jan.  13,  1914,  exposed  to  a  low  temperature  of 
4  degrees  below  zero,  which  put  him  in  a  peculiar  position  of 
hazard  not  common  to  the  community  in  general.  Frostbite  is 
generally  insidious  in  its  attacks.  McManaman,  pushing  the 
truck  from  behind,  felt  only  a  slight  pain  and  numbness,  which 
he  did  not  appreciate  was  serious.  If  he  had  not  been  working 
as  he  was,  the  danger  of  the  situation  would  have  sooner  be- 
come known  to  him,  and  he  would  not  in  all  likelihood  have 
allowed  his  hands  to  become  so  frostbitten  that  the  fingers 
ultimately  had  to  be  amputated. 

In  view  of  all  the  testimony  in  this  case  the  arbitrators  find 
that  John  McManaman,  on  Jan.  13,  1914,  received  an  injury 
arising  out  of  and  in  the  course  of  his  employment,  to  wit, 
frostbite,  by  reason  of  which  he  lost  the  use  by  severance  of 
all  of  the  little  finger  of  the  left  hand,  for  which  he  is  entitled, 
under  paragraph  b,  section  11,  Part  II.  of  the  act,  to  additional 
compensation  of  twelve  weeks  at  one-half  his  average  weekly 
wage,  or  $7.50  a  week  for  twelve  weeks;  and  for  the  loss  of  use 
by  severance  of  two  joints  of  the  little  finger  of  the  right  hand, 
for  which  he  is  entitled  under  paragraph  d,  section  11,  Part  II. 
of  the  act,  to  twelve  weeks  additional  compensation,  or  $7.50 
a  week  for  twelve  weeks,  making  a  total  of  twenty-four  weeks 
additional  compensation,  as  provided  by  section  11,  Part  11.  of 
the  act. 

The  arbitrators  further  find  that  as  a  result  of  said  injury 
on  Jan.  13,  1914,  McManaman  has  been  disabled  for  employ- 
ment, and  is  entitled  to  his  reasonable  hospital  and  medical 
services  for  the  first  two  weeks  after  the  injury,  and  to  compen- 
sation at  one-half  his  average  weekly  wage,  or  $7.50  weekly, 
while  disability  continues. 


Edw.  F.  McSweeney. 

WiLUAM  H.   SULLTV^AN. 


Ralph  \V.  Steams  dissents. 
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Findings   and   Decision  of  the    Industrial  Accident    Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  the  Hear- 
ing Room,  New  Albion  Building,  Boston,  Massachusetts,  on 
Thursday,  April  8,  1915,  at  4  p.m.,  and  affirms  and  adopts  the 
findings  of  the  committee  of  arbitration,  and  further  finds  and 
decides  as  follows:  — 

All  the  material  evidence  in  the  case,  other  than  as  reported 
by  the  committee,  follows:  — 

John  McManaman  testified  that  the  first  few  hours'  work 
he  did  since  his  hands  were  frostbitten  was  July  3,  1914,  — 
three  hours'  work  trimming  grain  for  $1.50.  That  work  wa^ 
done  with  a  shovel.  He  stated  that  he  thought  his  fingers  were 
as  well  as  they  ever  would  be.  There  is  no  feeling  in  any  of  his 
fingers  at  the  top,^  with  the  exception  of  the  thumb  and  first 
fingers  on  each  hand.  On  the  left  hand  the  little  finger  is  gone; 
the  third  finger  is  of  no  use.  The  right  hand  doesn't  bother 
much.  On  July  4  he  went  over  to  East  Boston  and  loaded 
up  asbestos,  but  was  discharged  because  he  couldn't  put  boxes 
into  sling.  There  are  lots  of  things  he  could  do  before  the 
accident  that  he  can't  do  now.  At  the  present  time  he  stated 
that  he  could  truck  and  use  a  shovel  and  he  could  load  light 
stuff.  In  handling  heavy  bags  he  might  last  for  a  couple  of 
hours,  but  after  that  his  hands  would  get  sore.  He  stated  that 
he  is  not  now  able  to  do  the  general  work  of  a  longshoreman. 
After  an  employer  finds  out  that  there  are  certain  things  he 
can't  do,  which  a  longshoreman  ordinarily  does,  he  either  dis- 
charges him,  or,  at  least,  he  will  not  hire  him  again.  When 
working  with  a  partner,  you  are  expected  to  do  as  well  as  he 
does,  else  he  will  refuse  to  work  with  you.  He  stated  that  he 
had  never  refused  a  job,  but  has  always  tried  to  do  the  work. 
However,  he  has  given  up  some  times  because  he  didn't  want 
to  impose  on  his  partner.  He  stated  that  he  can't  handle 
fruit  because  it  is  packed  four  smaller  boxes  into  a  large  one, 
and  one  has  to  use  his  fingers  to  separate  these  smaller  boxes, 
pull  them  to  one  side  and  lift  them  to  his  shoulder.  He  can't 
do  this  because  he  hasn't  the  grip  he  had  before  and  his  fingers 
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get  sore.  An  employer  who  had  always  been  a  good  friend  of 
his  gave  him  a  job  handling  bags  of  potato  starch,  which  are 
very  heavy.  He  had  a  hook  concealed  in  his  belt  which  he 
used  when  he  could.  The  employer  came  to  him  and  told  him 
that  he  was  not  allowed  to  use  the  hook;  so  he  had  to  give  it 
up;  he  couldn't  do  the  work  with  his  fingers.  He  stated  that 
there  is  more  work  for  longshoremen  since  the  war  than  before, 
and  that  he  could  get  all  the  work  he  wanted  if  he  was  able  to 
do  it.  He  stated  that  at  times  he  had  earned  $40,  $35  and 
$30  weekly  before  the  accident;  since  the  accident  the  best 
week  he  has  had  was  a  week  when  he  earned  $14.70.  Some 
weeks  he  hasn't  earned  anything.  He  stated  that  it  would  be 
putting  it  very  low  if  he  said  the  average  amount  he  has  lost 
since  the  injury  was  $5  a  week.  He  said  that  he  would  take  a 
job  to-day  at  $10  a  week  if  he  could  get  it  and  be  able  to  do 
it.  He  stated  that  he  had  signed  a  settlement  receipt  some 
time  in  April  for  $180,  because  Mr.  Sheffield  had  promised  to 
get  him  an  easy  job  "turning  on  steam."  He  told  Mr.  Shef- 
field he  would  be  at  a  certain  place  in  East  Boston  the  next 
day,  but  Mr.  Sheffield  did  not  show  up.  He  saw  him  later  and 
Mr.  Sheffield  told  him  he  had  no  job  for  him.  He  stated  that 
he  would  not  have  signed  the  paper  unless  he  thought  he  was 
going  to  get  an  easy  job,  because  he  was  unable  to  do  heavy 
work. 

Michael  Murphy  stated  that  he  had  been  a  longshoreman  for 
six  or  seven  years.  He  had  worked  as  a  partner  with  McMana- 
man  before  and  after  his  hands  were  frostbitten;  and  that  be- 
fore he  was  hurt  he  couldn't  wish  for  a  better  handworking 
partner;  but  that  since  the  accident  he  didn't  have  the  grip  he 
had  before  and  he  had  complained  of  his  hands  hurting  him. 
Mr.  Murphy  said  he  remembered  one  day  in  particular  since 
the  accident  when  McManaman  would  pick  up  his  end  and 
then  let  it  drop,  thus  putting  all  the  weight  on  to  Murphy. 
He  stated  that  he  stood  it  for  some  time,  but  felt  that  he 
couldn't  hold  out  very  long.  He  didn't  want  to  hurt  McMana- 
man's  feeling  because  he  knew  he  needed  the  money,  and  was 
going  to  quit  himself,  because  he  felt  he  couldn't  hold  out.  He 
grumbled  a  little  and  McManaman  heard  him  and  quit  work. 
He  said  McManaman  told  him  he  couldn't  do  the  heavy  bagging 
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because  he  hadn't  the  grip,  and  that  when  he  tried  it  he  might 
hold  out  a  couple  of  hours  but  then  his  hands  became  sore  and 
the  bags  slipped  from  his  hands.  McManaman  complained  to 
him  several  times  about  his  hands  and  Murphy  often  saw  him 
drop  a  bag. 

The  evidence  shows  that  the  employee,  John  McManaman, 
was  especially  exposed,  by  reason  of  the  performance  of  his 
work  as  a  longshoreman,  to  materially  greater  danger  and  like- 
lihood of  getting  frozen  than  the  ordinary  person  or  outdoor 
worker  on  the  date  upon  which  he  received  the  personal  injury 
by  frostbite.  The  temperature  during  the  latter  portion  of  the 
period  during  which  the  employee  was  at  work  on  Jan.  13, 
1914,  was  4  degrees  below  zero;  the  conditions  under  which  he 
was  obliged  to  work  rendered  him  peculiarly  liable  to  danger  of 
personal  injury  by  frost  bite;  and  the  nature  of  his  employ- 
ment, that  of  aiding  in  unloading  the  vessel  upon  which  he 
was  engaged  by  means  of  pushing  the  truck  upon  which  the 
merchandise  was  placed,  especially  exposed  him  to  the  danger 
which  caused  his  incapacity  for  work  —  frostbite  of  the  hands. 

The  employee  was  totally  incapacitated  for  work  from  Jan. 
13,  1914,  to  July  3,  1914,  at  which  time  he  became  partially 
incapacitated  for  work  and  thereafter  was  able  to  earn  an 
jELverage  weekly  wage  of  $10,  his  earning  capacity  at  the  date 
of  this  hearing  being  $10.00.  His  average  weekly  wages  before 
the  injury  were  $15.00. 

By  reason  of  the  injury,  the  employee  sustained  the  loss  by 
severance  of  the  little  finger  of  the  left  hand  and  is  entitled  to 
the  payment  of  additional  compensation  for  a  period  of  twelve 
weeks,  and  also  is  entitled  to  additional  compensation,  for  a 
like  period,  on  account  of  the  loss  by  severance  of  two  phalanges 
of  the  little  finger  of  the  right  hand. 

The  Industrial  Accident  Board  finds,  upon  all  the  evidence, 
that  the  employee,  John  McManaman,  received  a  personal 
injury  by  frostbite  by  reason  of  the  materially  increased  ex- 
posure occasioned  by  the  conditions  under  which  he  was  obliged 
to  perform  his  work,  said  frostbite  being  a  personal  injury 
which  arose  out  of  and  in  the  course  of  his  employment;  that 
there  is  due  the  employee  a  weekly  payment  of  $7.50  for  a 
period  of  twenty-four  weeks  on  account  of  the  specific  injuries 
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received,  a  total  of  $180;  that  compensation  is  due  on  account 
of  total  incapacity  for  work  at  the  rate  of  $7.50  weekly  from 
Jan.  27,  1914,  to  July  3,  1914,  a  period  of  twenty-two  and 
three-sevenths  weeks,  and  a  total  of  $168.21;  that  there  is 
due  on  account  of  partiul  incapacity  for  work  a  weekly  pay- 
ment of  $2.50  from  July  3,  1914,  to  April  8,  1915,  a  period  of 
thirty-nine  and  six-sevenths  weeks,  and  a  total  of  $99.64; 
making  in  all  a  total  sum  due  of  $447.85;  and,  further,  that 
the  employee  continues  to  be  partially  incapacitated  for  work 
by  reason  of  the  personal  injury  by  frostbite,  the  parties  having 
the  right  to  come  before  the  board  under  Part  III.,  section  12, 
at  any  time  in  the  future  should  there  arise  any  question  as  to 
the  ability  of  the  employee  to  earn  wages  after  April  8,  1915, 
the  date  of  this  hearing.  The  insurer  having  paid  the  employee 
$180,  the  net  sum  due  to  date  is  $267.85. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 

Dissenting  Opinion. 
I  am  unable  to  agree  with  the  majority  of  the  Industrial 
Accident  Board  in  this  case  because  I  cannot  find  from  the 
evidence  that  the  injury  which  McManaman  suffered  was  one 
"arising  out  of  .  .  .  his  employment."  All  the  evidence  upon 
which  the  finding  of  the  Board  is  based  is  contained  in  the 
report  of  the  committee  of  arbitration,  and  is  as  follows:  — 

McManaman's  work  was  on  the  dock  and  gangplank,  a  portion  of  the 
time  standing  at  the  foot  of  the  gangplank  with  another  employee,  re- 
ceiving the  bags  as  they  were  slid  down  the  plank,  and  loading  them  on 
to  the  trucks.  The  rest  of  the  time  he  assisted  another  employee  in 
pushing  a  truck.  When  the  tide  was  low,  so  that  the  gangplank  was 
more  or  less  horizontal,  the  bags  were  unloaded  by  packing  ttem  on  the 
truck  on  the  vessel,  McManaman's  partner  held  the  handles  of  the  truck 
and  he  pushed  the  truck  from  behind.  It  appeared  from  the  testimony 
that  during  the  last  hoiu-  and  a  half  of  McManaman's  work  on  January 
13  the  official  temperature  registered  about  4  degrees  below  zero.  About 
5  o'clock  McManaman  feH  pain  in  his  hands,  which  began  to  feel  numb. 
He  told  his  partner  about  it,  and  he  answered  that  they  soon  would  be 
through  work.  McManaman  and  McCaffrey  (his  partner)  finished 
work  shortly  after  5.30. 
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To  recover  compensation  under  the  act  the  burden  is  on  the 
claimant  to  prove  that  he  received  "a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment."  In  the  first 
workmen's  compensation  case  taken  to  the  Supreme  Judicial 
Court  on  appeal,  Chief  Justice  Rugg,  in  writing  the  opinion 
of  the  court,  laid  down  a  clear  and  comprehensive  definition  of 
the  words  "arising  out  of,"  stating  that  an  injury  arises  out  of 
the  employment  "when  there  is  apparent,  to  the  rational  mind, 
upon  consideration  of  all  the  circumstances,  a  causal  connection 
between  the  conditions  under  which  the  work  is  required  to  be 
performed  and  the  resulting  injury.  Under  this  test,  if  the 
injury  can  be  seen  to  have  followed  as  a  natural  incident  of  the 
work,  and  to  have  been  contemplated  by  a  reasonable  person 
familiar  with  the  whole  situation  as  a  result  of  the  exposure 
occasioned  by  the  nature  of  the  employment,  then  it  arises 
'out  of  the  employment.  But  it  excludes  an  injury  which 
cannot  fairly  be  traced  to  the  employment  as  a  contributing 
proximate  cause,  and  which  comes  from  a  hazard  to  which  the 
workman  would  have  been  equally  exposed  apart  from  the 
employment.  The  causative  danger  must  be  peculiar  to  the 
work  and  not  common  to  the  neighborhood.  It  must  be  inci- 
dental to  the  character  of  the  business  and  not  independent  of 
the  relation  of  master  and  servant.  It  need  not  to  have  been 
foreseen  or  expected,  but  after  the  event  it  must  appear  to 
have  had  its  origin  in  the  risk  connected  with  the  employment, 
and  to  have  flowed  from  that  source  as  a  rational  consequence'' 
(McNicol's  case,  215  Mass.  497). 

In  Warner  v.  Couchman  (1911),  K.  B.  351;  4  B.  W.  C.  C. 
32,  a  case  where  it  was  held  that  a  frostbite  did  not  arise  out  of 
the  employment,  Fletcher  Moulton,  L.J.,  laid  down  the  rule 
under  which  cases  of  this  kind  should  be  approached.  His 
language,  which  later  was  quoted  with  approval  by  Lord 
Loreburn  'in  the  same  case  in  the  House  of  Lords  (Warner  v. 
Couchman  (1912),  A.  C.  36;  5  B.  W.  C.  C.  177),  was  as  fol- 
lows:  — 

But  when  we  deal  with  the  effect  of  natural  causes  affecting  a  con- 
siderable area,  such  as  severe  weather,  we  are  entitled  and  bound  to  con- 
sider whether  the  accident  arose  out  of  the  employment  or  was  merely 
a  consequence  of  the  severity  of  the  weather  to  which  persons  in  the 
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locality,  whether  so  employed  or  not,  were  equally  liable.  If  it  is  the 
latter,  it  does  not  arise  "out  of"  the  employment,  because  the  man  is 
not  specially  affected  by  the  severity  of  the  weather  by  reason  of  his 
employment. 

In  the  same  case,  when  before  the  Court  of  Appeal,  Cozens- 
Hardy;  M.  R.,  quoted  his  own  words  used  in  Craske  v.  Wigan 
(1909),  2  K.  B.  625;  2  B.  W.  C.  C.  35,  — 

It  is  not  enough  for  the  applicant  to  say,  "The  accident  would  not 
have  happened  if  I  had  not  been  engaged  in  that  employment,  or,  if  I 
had  not  been  in  that  particular  place."  He  must  go  further,  and  must 
say,  "The  accident  arose  because  of  something  I  was  doing  in  the  coiu'se 
of  my  employment,  or  because  I  was  exposed,  by  the  nature  of  my  em- 
ployment, to  some  peculiar  danger." 

Then  he  asks  — 

Can  that  be  said  in  the  present  case?  I  am  unable  to  see  that  there 
was  any  peculiar  danger  to  which  the  applicant  was  exposed,  beyond 
that  to  which  that  large  section  of  the  population  who^e  drivers  of 
vehicles,  or  who  are  otherwise  engaged  as  out-of-door  laborers,  are  en- 
gaged. 

In  Andrew  v.  Failsworth  Industrial  Society,  Ltd.  (1904), 
2  K.  B.  32;  6  W.  C.  C.  11,  Collins,  M.  R.,  used  the  following 
language:  — 

If  there  is,  luider  particular  circumstances  in  a  particular  vocation, 
something  appreciably  and  substantially  beyond  the  ordinary  normal 
risk  which  ordinary  people  run,  and  which  is  a  necessary  concomitant  of 
the  occupation  the  man  is  engaged  in,  then  I  am  entitled  to  say  that  the 
extra  danger  to  which  the  man  is  exposed  is  something  arising  out  of  his 
emplojTnent. 

This  was  a  case  where  a  man  who  was  working  on  a  scaffold 
at  a  considerable  height  was  struck  by  lightning,  and  in  which 
the  Court  of  Appeals  declined  to  interfere  with  the  award  of 
compensation. 

But  in  Kelly  v.  Kerry  County  Council  (1908),  42  Ir.  L.  T. 
23;  1  B.  W.  C.  C.  194,  the  case  of  the  man  working  on  a  high 
scaffolding  and  struck  by  lightning  while  so  working  is  distin- 
guished from  the  case  of  a  workman  engaged  on  the  road  and 
struck  by  lightning.    The  county  court  judge  noted  that  in  the 
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case  of  Andrew  v.  Failsworth  Industrial  Society  expert  evidence 
was  given  that  the  position  of  a  man  on  a  scaffold  23  feet 
high  was  one  of  special  danger  from  lightning,  and  said  of  the 
case  before  him:  — 

But  I  am  imable  to  find  any  special  or  peculiar  danger  from  lightning 
to  which  these  men  were  exposed  by  working  on  the  road.  No  expert 
or  other  evidence  was  offered  to  me  that  their  position  on  the  road  ex- 
posed them  to  any  greater  risk  of  beihg  struck  by  lightning  than  if  they 
had  been  working  in  a  field  or  garden  or  factory.  The  antecedent  proba- 
bility' that  they  would  be  struck  by  lightning  was  no  greater  in  their 
case  than  it  was  in  the  case  of  any  other  person  who  was  within  the  region 
over  which  the  thunderstorm  passed. 

The  Court  of  Appeal  of  Ireland  unanimously  affirmed  his 
decision  that  the  accident  was  not  one  arising  out  of  the  em- 
ployment of  the  deceased,  on  the  ground  that  there  was  no 
evidence  that  in  following  his  employment  on  the  road  during 
the  thunderstorm  he  ran  any  greater  risk  of  being  struck  by 
lightning  than  any  other  person  who  was  within  the  area  of 
the  storm. 

And  in  McManaman's  case  I  cannot  find  any  evidence  that 
his  employment  exposed  him  to  any  greater  risk  of  being  frost- 
bitten than  was  run  by  every  other  man  who  was  working  out 
of  doors  on  Jan.  13,  1914.  The  temperature  quoted  is  the 
"official  temperature."  This  is  taken  on  the  roof  of  the  Federal 
Building  and  not  at  Mystic  Wharf,  and  there  is  no  evidence 
that  it  was  any  colder  at  Mystic  Wharf  on  that  day  than  it 
was  elsewhere  in  Boston.  Neither  is  there  any  evidence  that 
the  employee  was  obliged  to  have  his  hands  exposed  to  the 
cold  all  the  time  during  his  employment,  nor  that  he  did  not 
have  opportunity  to  swing  his  arms  and  slap  his  hands  against 
his  sides,  as  men  working  out  of  doors  in  cold  weather  do. 
The  contrary  may  be  assumed,  as  the  men  were  unloading  the 
vessel  and  he  was  obliged  to  push  the  truck  one  way  only. 
The  finding  of  the  committee  that  "if  he  had  not  been  working 
as  he  was,  the  danger  of  the  situation  would  have  sooner  be- 
come known  to  him,''  is  contradictory  of  common  knowledge  of 
the  action  of  frostbite.  Indeed,  the  evidence  shows  that  he 
kept  on  working  for  half  an  hour  after  the  danger  did  become 
known  to  him. 
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Applying  the  definition  of  "out  of"  formulated  by  our  own 
Supreme  Judicial  Court,  the  Courts  of  Appeal  of  England  and 
Ireland,  and  the  House  of  Lords  of  England,  to  the  facts  in 
this  case,  the  result  reached  is  not  in  accord  with  conclusions 
of  the  committee  of  arbitration  and  the  majority  of  the  Indus- 
trial Accident  Board. 

Frank  J.  Donahue. 


Case  No.  738. 

Anthony  Yatchin,  Employee, 

Naumkeag  Steam  Cotton  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Arising  out  or  the  Employment.  Causal  Connection 
between  Personal  Injury  and  New  Infection  of 
Old  Condition  of  Osteomyelitis.  Amputation  of 
Foot  necessary.  Question  of  Casual  Employment 
raised. 

The  evidence  showed  that  the  employee  had  previously  suffered  from  an  old  in- 
fection of  the  bones  of  his  foot  eight  or  nine  years  before  the  occurrence  of 
the  injury,  and  that  this  condition  had  healed.  The  personal  injury  which 
the  employee  received  by  reason  of  his  contact  with  the  comer  of  a  long  box 
caused  a  new  infection  of  the  bone  and  lighted  up  and  aggravated  a  pre- 
disposition to  osteomyelitis  which  finally  necessitated  the  amputation  of  the 
foot  above  the  ankle. 

The  employee  was  hired  in  the  usual  manner  and  nothing  was  said  to  indicate 
that  the  emplo3rment  was  of  a  temporary  or  casual  nature. 

Held,  that  there  was  a  causal  connection  between  the  injury  and  the  diseased 
condition;   and  that  the  employment  was  not  casual. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Anthony  Yatchin  v. 
Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  738  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Horace  P. 
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Farnham,  representing  the  employee,  and  Joseph  B.  Saunders, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Salem,  Mass.,  on  Tues- 
day, March  17,  1914,  at  2.30  p.m.,  on  Saturday,  May  23,  1914, 
at  10.30  A.M.,  and  on  Saturday,  July  11,  1914,  at  10.30  a.m. 

William  H.  Fay  appeared  as  counsel  for  the  employee  and 
John  W.  Cronin  appeared  for  the  insurer. 

Anthony  Yatchin,  the  employee,  was  employed  by  the  Naum- 
keag  Steam  Cotton  Company  about  the  6th  of  November, 
1913.  His  average  weekly  wage  was  $7.50.  On  the  fifth  day 
after  he  was  employed,  while  turning  out  the  light  at  night 
over  his  machine,  he  struck  his  leg  on  the  comer  of  a  long  box. 
He  went  home  and  bathed  the  leg  that  night  and  returned  to 
work  the  next  day,  when  he  went  home  feeling  awfully  sick, 
the  leg  being  sore  and  aching.  He  afterwards  went  about  the 
house,  went  out,  and  was  taken  ill  with  dysentery.  A  doctor 
was  called  who  treated  him  for  this  latter  trouble.  He  did  not 
consider  him  in  a  serious  condition  and  waited  before  treating 
him  again  until  he  was  sent  for,  which  happened  the  next  day. 
He  was  sent  for  a  second  time,  and  then  first  learned  of  the 
trouble  with  the  leg.  The  boy  was  taken  to  a  hospital,  and  an 
attempt  was  made  to  save  the  foot,  but  it  was  unsuccessful, 
and  along  in  the  middle  of  December  the  temperature  went  up, 
and  there  being  danger  to  life  he  was  immediately  operated 
upon  and  the  foot  taken  off  above  the  ankle.  It  was  then 
found  on  examination  that  the  ankle  joint  was  involved. 

The  insurance  company  contends  that  the  employment  was 
but  casual  because  the  employer  stated  that  the  boy  was  simply 
taking  the  place  of  an  employee  who  was  away,  and  had  no 
injury  been  received  he  would  have  gotten  through  at  the  same 
time.  It  was  stated,  however,  by  the  man  who  employed  him 
that  the  injured  man  did  not  know  this,  that  he  simply  hired 
him  as  he  hired  anybody  else,  and  that  so  far  as  he  knew  the 
man  had  no  knowledge  that  his  employment  was  of  .a  temporary 
nature.  The  insurance  company  also  contends  that  the  condi- 
tion of  the  leg  was  not  the  result  of  an  injury,  that  there  were 
scars  upon  not  only  the  injured  leg  but  upon  the  other  leg, 
and  on  the  right  femur  and  one  of  the  ribs  on  the  right  side, 
which  showed  that  at  some  time  previously  there  had  been  a 
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serious  infection  of  the  bones.  The  boy  testified  that  this 
trouble  occurred  eight  or  nine  years  before  while  he  was  a 
child  in  Russia,  and  that  he  had  never  had  any  further  trouble 
as  a  result  of  that  infection.  The  insurer  contends  that  this 
was  either  a  breaking  out  of  the  old  trouble  spontaneously  or 
by  reason  of  the  attack  of  dysentery  which  the  boy  had  about 
this  time,  and  which,  as  it  claims,  so  reduced  his  vitality  as  to 
light  up  this  old  chronic  condition  of  infection,  with  osteo- 
myelitis resulting,  rendering  the  amputation  necessary. 

It  appeared  in  evidence  that  Dr.  Harvey  Phippen,  a  prac- 
ticing surgeon  for  twenty  years  in  Salem,  testified  that  he  at- 
tended this  boy  some  time  in  November,  1913,  while  in  the 
Salem  hospital  as  a  ward  patient;  that  he  was  told  that  Dr. 
Joyce  on  Federal  Street  had  treated  the  boy  prior  to  his  com- 
ing to  the  hospital.  In  response  to  the  question,  "Did  that 
condition  which  you  found  —  could  such  a  condition  be  caused 
by  a  boy  coming  in  contact  with  a  box  the  length  of  this  room, 
18  inches  high,  and  he  striking  his  leg  or  falling  against  the 
edge  of  it?"  Dr.  Phippen  said,  "He  had  what  we  call  osteo- 
myelitis, an  inflammation  of  the  bone,  resulting  in  death  of 
the  bone.  The  bone  is  covered  with  the  periosteum,  a  hard 
covering  which  nourishes  the  bone.  Osteomyelitis  starts  under 
this  periosteum  and  strips  up  the  periosteum  to  the  bone  and 
destroys  the  bone  imderneath,  destroys  its  nutrition  and  life. 
The  usual  history  of  osteomyelitis  is  that  it  comes  from  a  blow." 
Dr.  Phippen  stated  further  that  osteomyelitis  may  occur  from 
any  blow,  no  matter  how  it  may  be  caused;  one  may  hit  him- 
self hard  enough  to  cause  osteomyelitis.  He  admitted  that 
sometimes  osteomyelitis  could  be  set  up  without  any  history 
of  a  blow,  and  that  in  the  case  of  severe  bowel  trouble  or  some 
infectious  disease  that  it  might,  spreading  down  within  him, 
infect  these  centers  and  cause  that  condition  without  any  blow; 
that  sometimes  it  comes  after  typhoid.    Dr.  Phippen  stated:  — 

Take  tuberculosis;  it  may  be  getting  well.  Given  something  to  flare 
it  up,  it  comes  to  a  climax.  If  no  impetus  is  given  to  it,  it  may  get  en- 
tirely well.  In  cases  of  tuberculosis,  imder  the  most  favorable  conditions 
in  getting  well,  something  may  happen  to  them,  a  bad  atmosphere  or 
something  of  that  kind,  and  they  might  become  tubercular  all  over  and 
die  very  quickly.  If  the  leg  was  ready  to  flare  up  and  could  have  been 
put  \mder  normal  conditions,  had  had  no  blow,  and  the  boy  had  had  the 
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best  food  and  surroundings,  he  might  have  gone  to  old  age  without  any 
trouble,  so  far  as  I  know. 

Q.  The  chances  would  be  that,  since  he  had  these  things  before,  the 
bone  was  in  pretty  bad  condition  and  not  improving  greatly?  A.  I 
do  not  think  he  would  have  had  trouble  where  this  started.  This  was  a 
new  infection.  The  trouble  was  higher  up  before.  If  he  had  gone  on 
and  l^ad  become  acclimated,  and  there  had  been  no  particular  trouble 
and  no  particular  blow,  he  could  have  gone  on. 

Q.  The  blow  might  have  brought  it  on?    A.  Aggravated  it. 

Q.  Could  you  tell  from  this  old  scar  and  its  attachment  to  the  bone, 
how  long  before  you  saw  it  this  old  trouble  had  occurred?  A.  Years,  I 
should  say. 

Q.  If  there  had  been  any  infection  from  that  old  trouble  of  years* 
standing,  would  it  have  manifested  itself  prior  to  that?  A.  If  there  had 
still  been  actual  infection,  an  actual  process,  it  would  have  shown  all 
the  time  from  the  old  trouble  up  to  the  new  one;  there  would  be  mani- 
festation. Those  things  will  go  on  in  a  dormant  way  for  years  until 
there  is  something  to  show  it  up. 

Q.  Was  there  anything  to  indicate  that,  that  the  old  trouble  was  still 
existing?    A.  There  was  no  infection  at  the  old  place. 

Q.  It  was  apparently  cleaned  up?    A.  Yes. 

Q.  It  is  commonly  caused  by  trauma?    A.  Yes. 

Dr.  James  H.  Joyce,  who  attended  the  boy  prior  to  his  going 
to  the  hospital,  testified  that  assuming  a  man  is  predisposed 
to  osteomyelitis,  that  he  has  suffered  from  some  bone  trouble 
previously  in  his  legs,  and  that  he  has  not  suffered  for  some 
years  in  that  leg,  a  striking  of  the  ankle  could  be  an  adequate 
cause  to  make  the  osteomyelitis  become  active.  If  a  man  is 
predisposed  to  osteomyelitis  a  blow  can  cause  it  to  flare  up. 
Osteomyelitis  may  occur  from  any  kind  of  a  blow.  It  does  not 
depend  on  the  force  of  the  blow,  but  on  the  man's  condition. 
It  is  possible  that  a  man  may  get  osteomyelitis  by  hitting  him- 
self with  his  other  foot.  When  he  was  called  to  treat  the  leg 
on  the  20th  of  November  there  was  no  indication  of  the  bloody 
dysentery. 

Dr.  William  A.  Brooks,  called  by  the  insurance  company, 
denied  that  the  common  cause  of  osteomyelitis  was  a  blow; 
that  personally  he  had  never  known  of  such  a  case;  that  he  had 
recently  read  a  book  which  did  not  mention  it.  He  admitted, 
however,  that  the  majority  of  medical  text-books  recpgnized 
traumatisms  as  the  common  cause  of  osteomyelitis.  He  made 
a  physical  examination  of  the  boy,  when  the  old  scars  were 
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revealed,  and  said  that  the  boy  now  looked  to  be  in  a  healthy, 
normal  condition.  It  was  his  belief  that  the  blow  did  not  cause 
the  osteomyelitis. 

It  appeared  in  evidence  that  Guy  Trundy,  the  man  who 
hired  the  employee,  testified  that  he  hired  Yatchin  through  an 
interpreter;  that  he  did  not  tell  him  he  was  being  hired  merely 
to  take  the  place  of  another  man,  but  that  he  hired  him  in  the 
usual  way;  and  that  nothing  was  said  to  Yatchin  that  his  em- 
ployment was  of  a  temporary  or  casual  nature;  that  so  far  as 
Yatchin  knew  he  was  regularly  employed  and  he  was  doing  the 
work  of  a  regular  man. 

We  find  on  all  the  evidence,  and  particularly  on  the  evidence 
of  the  man  who  hired  him,  that  Yatchin  was  not  a  casual  em- 
ployee of  the  Naumkeag  Steam  Cotton  Company.  We  find  on 
the  weight  of  all  the  medical  evidence,  and  of  the  surrounding 
circumstances  in  the  case,  that  he  received  an  injury  arising  out 
of  and  in  the  course  of  his  employment,  which  so  lighted  up 
and  aggravated  a  predisposition  to  osteomyelitis  that  it  re- 
sulted in  hospital  treatment;  and  that  in  order  to  save  his  life, 
amputation  was  found  necessary;  and  that  he  is  entitled  to 
fifty  weeks'  specific  compensation  for  the  loss  of  his  foot,  at 
$4  per  week,  amounting  to  $200,  and  to  total  compensation 
from  Nov.  21,  1913,  the  fifteenth  day  after  the  injury,  up  to 
July  11,  1914,  at  $4  per  week,  amounting  to  $132.57,  aggre- 
gating a  total  of  $332.57  now  due  the  employee;  said  total 
compensation  to  continue  from  July  11,  1914,  the  date  of  the 
hearing,  into  the  future  until  such  time  as  he  shall  be  able  to 
secure  or  have  secured  for  him  employment  such  as  a  one- 
legged  man  in  his  condition  of  life  will  be  able  to  secure. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Dudley  M.  Holman, 
Horace  P.  Farnham, 
Joseph  B.  Saunders. 
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Findings  and  Decision  of  the  Industrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  Aug.  6,  1914,  at  2 
P.M.,  and  affirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

Two  points  are  raised  in  this  case  by  the  insurer:  first,  it  is 
claimed  that  the  employment  of  Anthony  Yatchin,  the  em- 
ployee, was  casual;  second,  it  is  alleged  that  the  incapacity  for 
work  was  not  due  to-  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment,  but  to  the  breaking  out  of  an  old 
condition  spontaneously,  or  by  reason  of  an  attack  of  dysentery, 
which  made  the  amputation  of  the  leg  necessary. 

The  evidence  shows,  however,  that  the  employee  was  hired 
in  the  usual  way,  and  that  nothing  was  said  by  Guy  Trundy, 
who  made  the  contract  of  hire,  to  indicate  that  his  employ- 
ment was  of  a  temporary  or  casual  nature,  and  that,  so  far  as 
the  employee  knew,  he  was  regularly  employed  to  perform  the 
work  of  an  ordinary  employee,  and  the  work  which  he  actually 
performed  was  in  the  usual  course  of  the  business  of  his  em- 
ployer. 

The  evidence  further  shows  that  the  old  condition  referred 
to  by  the  insurer  was  the  result  of  an  infection  of  the  bone 
which  had  occurred  eight  or  nine  years  prior  to  the  present 
injury,  and  the  medical  testimony  showed  that  it  had  healed. 
The  personal  injury  which  the  employee  received  by  reason  of 
his  contact  with  the  comer  of  a  long  box  caused  a  new  infection 
of  the  bone  and  lighted  up  and  aggravated  a  predisposition  to 
osteomyelitis,  which  finally  necessitated  the  amputation  of  the 
foot  above  the  ankle,  the  condition  of  osteomyelitis  and  the 
subsequent  amputation  having  a  causal  connection  with  the 
injury,  and  said  condition  and  amputation  being  independent 
of  the  dysentery  from  which  the  employee  suffered  after  the 
date  of  the  injury. 

The  Board  finds,  upon  all  the  evidence,  that  the  employee, 
Anthony  Yatchin,  received  a  personal  injury  arising  out  of  and 
in  the  course  of  his  employment;  that  said  employment  was  in 
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the  usual  course  of  the  business  of  the  subscriber;  that  said 
personal  injury  aggravated  and  accelerated  a  predisposition  to 
osteomyelitis  which  rendered  it  necessary  to  amputate  the  foot 
above  the  ankle;  that  the  employee's  average  weekly  wage  was 
$7.50;  that  there  is  due  the  said  employee  specific  compensa- 
tion for  the  loss  of  the  foot  for  a  period  of  fifty  weeks  from  the 
date  of  the  injury  at  $4^  a  total  of  $200,  of  which  sum  $156  is 
now  due;  that  there  is  also  due  him,  on  account  of  total  in- 
capacity for  work,  a  weekly  payment  of  $4,  dating  from  Nov. 
20,  1913,  to  Aug.  6,  1914,  thirty-seven  weeks,  a  total  of  $148; 
the  total  sum  due  to  date  of  this  review  being  $304;  that  the 
employee  is  now  totally  incapacitated  for  work  and  is  entitled 
to  the  continuance  of  the  weekly  payments  at  the  rate  of  $4 
during  the  period  of  said  total  incapacity,  in  accordance  with 
the  provisions  of  the  statute. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  709. 

Edward  T.  Burgess,  Employee. 

Pairpont  Corporation,  Employer. 

American  Mutual  Liabiuty  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Injury  to  Shin  Bone 
causes  Inflammation  of  the  Periosteum.  Compensa- 
tion DUE  FOR  THE  RESULTING  INCAPACITY. 

The  employee  struck  liis  shin  bone  against  the  "frame"  near  which  he  was  work- 
ing, said  injury  causing  an  inflammation  of  the  periosteum  and  affecting 
the  shin  bone. 

Held,  that  the  employee  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,   having  investigated  the  claim   of  Edward  T. 
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Burgess  v.  American  Mutual  Liability  Insurance  Company,  this 
being  case  No.  769  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Charles 
P.  Sawyer,  of  New  Bedford,  Mass.,  representing  the  employee, 
and  Gerrett  Geils,  Jr.,  of  New  Bedford,  Mass.,  representing  the 
insurer,  heard  the  parties  and  their  witnesses  at  City  Hall, 
New  Bedford,  Mass.,  on  Tuesday,  May  12,  1914,  at  11  a.m. 

Edward  T.  Burgess,  an  employee  of  the  Pairpont  Corpora- 
tion, claimed  that  on  Sept.  21,  1913,  he  was  returning  to  his 
frame  with  a  pail  of  water,  which  he  had  to  use  in  his  work, 
when  he  stumbled  and  struck  his  right  leg  against  a  part  of 
the  frame,  injuring  it  near  the  shin,  and  that  he  is  still  in- 
capacitated on  account  of  the  injury.  His  average  weekly 
wage  was  agreed  upon,  in  accordance  with  a  statement  of  his 
earnings  for  the  year  previous  to  the  date  of  the  injury,  as 
being  $14.65. 

The  insurer  claimed,  through  its  attorney,  that  the  present 
incapacity  of  the  employee  was  caused  by  varicose  veins  and 
not  the  injury. 

The  employee  testified  that  he  had  gone  to  get  a  pail  of 
water  which  was  necessary  to  keep  the  stone  wet,  and  returned 
with  it  to  his  frame,  when  he  caught  his  toe  between  the  frame 
and  an  upright  post,  where  there  was  but  ten  inches  of  space 
to  squeeze  through,  and  struck  his  shin,  keeping  himself  from 
falling  by  holding  on  to  the  frame,  and  spilling  the  water.  The 
man  who  worked  next  to  him  laughed  at  him,  and  he  used  a 
little  bad  language,  the  shin  hurt  so  badly.  He  kept  at  work 
for  about  eight  days,  suffering  a  great  deal  at  night.  He 
treated  his  leg  every  noontime,  washing  it  with  creolin  and 
putting  on  a  salve,  —  an  old  English  prescription.  The  men 
working  near  him  had  seen  him  do  this.  Then  he  went  to  see 
Dr.  Howland.  The  condition  of  the  leg  has  not  permitted  him 
to  work  since,  and  he  is  under  the  doctor's  care  at  the  present 
time.  He  had  never  had  any  trouble  with  that  leg  before  the 
accident.  Since  the  accident  it  was  raw  most  of  the  time;  it 
would  heal  over  lightly,  then  corruption  would  form  underneath 
and  break  out  again.     He  had  suffered  much  pain,  not  being 
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able  to  move  about  the  house  at  times.  He  could  not  stand 
at  any  work  now. 

Wabur  P.  Denny  testified  that  he  was  employed  at  the  Pair- 
pont  Corporation  in  September,  1913,  and  knew  Mr.  Burgess. 
He  had  seen  the  injured  leg  about  Christmas  time,  but  Mr. 
Burgess  had  talked  with  him  about  the  injury  several  times 
before,  he  did  not  remember  the  dates,  and  had  sent  word  by 
him  to  the  corporation  that  he  was  sick  and  asked  him  to  get 
his  wages.  He  had  seen  the  injured  man  nearly  every  day 
after  the  accident,  as  he  then  lived  across  the  street  from  him. 

Frank  Rose  testified  that  his  leg  had  been  broken  since  the 
date  Burgess  was  injured  and  he  was  not  now  working  for  the 
Pairpont  Corporation.  He  worked  on  the  other  side  of  Burgess, 
but  did  not  remember  seeing  him  stumble.  He  did  remember 
asking  Burgess  how  his  leg  was  when  he  was  putting  salve  on 
it;  he  knew  Burgess  had  a  bad  leg  on  that  account.  He  did 
not  remember  telling  any  one  that  Burgess  swore  at  the  time 
he  received  the  injury. 

Herbert  E.  Negus  testified  that  he  and  Burgess  had  jour- 
neyed to  Rose's  home  and  Rose  stated  that  he  remembered 
Burgess  having  injured  his  leg,  saying  substantially:  "I  re- 
member your  hitting  your  leg  between  the  posts;  I  remember 
laughing  at  you,  and  you  swore  at  me  and  spilled  the  water." 
Later  they  made  another  call,  and  Rose  answered  a  question  as 
to  his  knowledge  of  the  injury  by  saying:  "I  do  not  know  now; 
probably  I  did;  I  forget."  Mr.  Negus  stated  that  Burgess 
had  informed  him  of  the  accident,  describing  it  as  stated  in  his 
testimony, 

Mrs.  Mary  Burgess,  daughter-in-law  of  Burgess,  testified  as 
to  his  description  of  the  accident,  her  care  of  the  injury,  and  to 
the  fact  that  he  had  never  had  trouble  with  the  injured  mem- 
ber prior  to  the  time  of  the  injury. 

Exlward  B.  Robinson  testified  that  he  saw  the  injured  leg 
when  the  employee  came  home  on  the  day  of  the  injury,  and 
that  Burgess  described  how  it  occurred,  as  stated  by  him  in 
evidence. 

B.  C.  Howland,  M.D.,  testified  that  he  treated  the  employee 
and  expressed  the  opinion  that  the  injury  occurred  as  a  result 
of  a  contusion,  —  a  blow,  or  some  other  trauma,  or  force.    He 
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had  a  condition  known  as  inflammation  of  the  periosteum, 
affecting  the  bone. 

Clifton  D.  Briggs,  M.D.,  testified  that  he  treated  the  em- 
ployee, who  came  to  him  upon  the  recommendation  of  Dr. 
Howland,  and  found  the  condition  noted  by  that  physician. 
He  ascribed  it  to  contusion,  caused  by  an  injury  such  as  the 
employee  described. 

David  E.  Pratt,  M.D.,  testified  that  the  right  leg  showed 
multiple  superficial  ulcers  and  some  healed  scars,  which  might 
come  from  a  slight  abrasion.  He  did  not  think  the  employee 
was  in  any  condition  to  work  now  and  stated  that  he  was  not 
when  he  examined  him  on  April  16  last.  He  saw  no  reason  to 
disbelieve  the  employee's  story  or  why  the  accident  could  not 
have  been  the  originating  cause  of  the  ulceration. 

F.  E.  Stetson,  M.D.,  testified  that  he  examined  the  employee 
on  March  16,  1914,  and  thought  that  the  condition  of  his  leg 
was  due  to  varicose  trouble.  He  would  not  have  thought  of 
an  abrasion  if  he  had  not  been  told  of  one,  and  he  did  not  think 
that  such  a  condition  would  result  entirely  from  any  injury,  or 
that  the  employee's  present  condition  could  be  caused  by  the 
injury,  as  described. 

Arthur  R.  Howland,  assistant  foreman,  testified  that  his  desk 
was  about  twenty-five  feet  from  the  place  where  the  employee 
worked,  and  that  he  did  not  see  the  accident. 

Greenwood  Pendlebury,  a  Pairpont  employee,  testified  that 
he  did  not  remember  seeing  the  accident,  but  stated  that 
afterwards,  in  reply  to  a  question  as  to  whether  he  had  laughed 
at  Burgess  at  the  time  of  the  injury,  he  might  have  done  so, 
but  could  not  swear  to  it.  He  remembered  that  the  employee 
had  a  sore  leg  and  saw  him  rubbing  it. 

Valentine  August,  who  formerly  lived  at  Burgess'  house, 
testified  that  the  latter  had  informed  him  that  he  had  quit 
work  because  he  was  not  feeling  well. 

Mr.  Cartwright,  an  employee  at  the  Pairpont,  stated  that  he 
called  on  Mr.  Burgess  after  he  was  hurt  and  was  informed  that 
he  had  a  bad  leg,  but  no  mention  was  made  of  an  injury  in  the 
mill,  so  far  as  he  remembered. 

Mr.  Burgess,  recalled,  stated  that  he  delayed  making  a  claim 
for  compensation  because  of  his  lack  of  knowledge  that  the  em- 
ployer was  insured;  that  he  treated  himself  first  because  he 
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did  not  regard  the  injury  as  very  serious  and  had  no  knowledge 
that  the  insurer  furnished  a  physician,  and  that,  when  he  found 
that  the  injury  was  not  healing,  he  sought  expert  attention. 
He  stated  that  Valentine  August,  a  witness,  had  been  ordered 
out  of  his  house  seven  weeks  ago. 

Fred  R.  Fish,  superintendent  of  the  glass  department,  stated 
that  Burgess  was  not  a  steady  worker  and  sometimes  invented 
excuses  for  the  purpose  of  securing  time  off. 

The  committee  of  arbitration  decided  to  refer  the  employee 
to  Dr.  C.  J.  Leary  of  New  Bedford  for  an  impartial  examina- 
tion, as  provided  by  section  8,  Part  III.  of  the  act.  The  doctor 
filed  the  following  report,  under  date  of  May  20,  1914:  — 

At  yoiu'  request  I  have  examined  Mr.  Edward  T.  Biu'gess,  who  was 
injured  while  working  for  the  Pairpont  Corporation  of  this  city  on  Sept. 
22,  1913.  This  employee  shows  an  area  three  inches  long  and  two  inches 
wide  over  the  right  lower  leg,  inflamed,  tender  and  hot  to  the  touch. 
This  is  an  injury  to  the  periosteum,  i.e.,  the  membrane  covering  the 
tibial  bone. 

In  my  opinion  he  is  now  incapacitated  for  work  as  a  result  of  this 
injury. 

The  committee  of  arbitration  finds,  upon  all  the  evidence, 
that  Edward  T.  Burgess,  the  employee,  received  a  personal 
injury  arising  out  of  and  in  the  course  of  his  employment  on 
Sept.  21,  1913;  that  by  reason  of  said  injury  he  has  been  to- 
tally incapacitated  for  work  to  the  date  of  this  hearing.  May 
12,  1914,  said  total  incapacity  continuing;  that  his  average 
weekly  wages  were  $14.65;  that  he  is  entitled  to  the  payment 
of  a  weekly  compensation  of  $7.33  from  the  fifteenth  day  after 
said  injury,  to  wit,  from  Oct.  5,  1913,  to  May  12,  1914,  inclu- 
sive, a  period  of  thirty-one  and  three-sevenths  weeks,  a  total 
of  $230.37  being  due  said  employee. 

Thi^  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act,  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Gerrett  Geils,  Jr. 
Charles  P.  Sawyer. 


•  Digitized  by  VjOOQ IC 


60  MASaAcCHUSETTS  WORKMEN'S  COMPENSATION  CASES. 


Findings  and   Decision    of  the  Industrial  Accident   Board   on 

Review, 
The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the  In- 
dustrial Accident  Board,  New  Albion  Building,  Boston,  Mass., 
Thursday,  July  2,  1914,  at  9.30  a.m.,  and  affirms  and  adopts 
the  findings  and  decision  of  the  committee  of  arbitration. 

The  evidence  shows  that  the  employee,  Edward  T.  Burgess, 
received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment,  by  reason  of  the  striking  of  his  shin  bone 
against  the  "frame"  near  which  he  was  working,  said  injury 
causing  inflanmiation  of  the  periosteum,  which  totally  incapaci- 
tated the  employee  up  to  the  time  of  the  hearing  before  the 
committee  of  arbitration,  said  total  incapacity  continuing. 

The  Board  therefore  finds  that  there  is  due  the  said  employee 
a  total  of  $230.37,  in  accordance  with  the  findings  of  the  com- 
mittee, to  May  12,  1914,  and  a  weekly  payment  of  $7.33  from 
said  date  during  the  continuance  of  his  total  incapacity  for 
work. 

James  B.  Carroll. 

Dudley  M.  Holman. 

Edw.  F.  McSweeney. 

Joseph  A.  Parks. 


Case  No.  778. 

Ellen  Glavin,  Widow  of  Thomas  Glavin,  Employee. 

F.  A.  Neal,  Employer. 

Ftoelitt  and  Casualty  Company  of  New  York,  Insurer. 

Arising  out  of  the  Ebiployment.    Pneumonia,  not  dub  to 
Speclal  Exposure,  is  not  a  Personal  Injury. 

The  employee's  widow  claimed  that  his  death  was  due  to  pneumonia  resulting 
from  special  exposure  incurred  by  reason  of  his  employment.  The  evidence 
did  not  sustain  her  claim  that  he  was  obliged  to  remain  in  range  of  rain  water 
from  a  gutter  during  a  certain  period  of  wet  weather.  There  was  no  ap- 
preciable amount  of  rain  at  any  time  during  the  period  under  consideration. 
The  evidence  showed  that  there  was  an  in-shore  list  to  the  boat  while  it  was 
being  unloaded,  and  that  the  employee  worked  on  the  ofiF-shore  side,  so  that 
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it  would  be  iini>08sible  for  the  water  from  the  gutter  to  reach  him.  During 
the  ronaining  days  of  the  week  he  worked  in  the  hold  of  the  vessel,  and  was 
not  exposed  to  the  hazard  of  getting  wet  except  for  the  brief  time  during 
which  he  was  obliged  to  come  imder  the  hatchway  opening. 

Hdi,  that  the  employee  was  not  exposed  to  a  hazard  to  which  he  would  not  have 
been  equally  exposed  apart  from  his  employment. 

Beview  before  the  Industrial  Accident  Board. 

Dtdtion,  —  The  Industrial  Accident  Board  afi&rms  and  adopts  the  findings  of  the 
ecnnmittee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Ellen  Glavin,  widow 
of  Thomas  Glavin,  deceased,  v.  Fidelity  and  Casualty  Company 
of  New  York,  this  being  case  No.  778  on  the  files  of  the  Indus- 
trial Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman,  Bern- 
ard Supple,  111  Trenton  Street,  East  Boston,  Mass.,  represent- 
ing the  employee,  and  L.  Raymond  Chapman,  18  Tremont 
Street,  Boston,  Mass.,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial  Ac- 
cident Board,  New  Albion  Building,  Boston,  Mass.,  Monday, 
April  6,  1914,  at  10  a.m. 

It  was  agreed  that  Thomas  Glavin,  deceased,  was  fifty-three 
years  of  age,  and  employed  as  a  longshoreman  by  F.  A.  Neal, 
who  is  insured  under  the  provisions  of  the  act  with  the  Fidelity 
and  Casualty  Company.  Said  Glavin  went  to  work  for  said 
F.  A.  Neal  on  Oct.  14,  1913,  and  worked  every  half  night  from 
that  time  until  Friday  night,  when  he  worked  all  night,  fin- 
ishing work  at  5  a.m.,  when  he  went  home  and  to  bed.  At 
about  11  o'clock  of  Saturday,  October  18,  Glavin,  in  company 
with  fellow  workmen,  went  for  his  pay.  He  came  home,  had 
dinner,  went  out  and  returned  again  for  supper.  At  about 
12  o'clock  that  night  he  was  taken  with  cold  shivers  and  vomit- 
mg;  the  Monday  morning  following  his  wife  called  in  Dr. 
McDonald,  who  said  he  was  suffering  from  a  very  severe  cold, 
but  would  be  all  right  again  in  a  few  days. 

On  Thursday  of  that  week.  Dr.  John  F.  O'Brien  of  Bunker 
Hill  Street,  Charlestown,  was  called  in  to  take  charge  of  the 
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case,  and  diagnosed  it  as  pneumonia,  from  which  Glavin  died 
on  Sunday,  the  twenty-sixth  day  of  October,  1913. 

Mrs.  Glavin,  the  dependent  widow,  claims  that  the  pneu- 
monia which  caused  her  husband's  death  was  owing  to  expo- 
sure, due  to  his  having  been  forced  to  work  on  the  deck  of  the 
ship,  as  assistant  hatchman,  during  the  rainy  weather  which 
marked  the  week  of  Oct.  14,  1913.  She  could  give  no  regular 
average  of  her  husband's  weekly  earnings,  but  he  earned  from 
$15  to  $20  and  $22  a  week.  The  insurer  claimed  that  his  aver- 
age weekly  wage  was  not  more  than  $12  a  week.  The  testi- 
mony was  that  Glavin  was  an  industrious  man,  and  in  default 
of  any  evidence  to  the  contrary,  following  the  reasoning  in  the 
case  of  Finnegan  v.  the  Employers'  Liability  Assurance  Cor- 
poration, Ltd.,  the  average  weekly  wage  of  an  industrious  long- 
shoreman is  $15  a  week,  and  the  arbitrators  so  find. 

Dr.  John  F.  O'Brien  testified  that  he  was  called  in  to  treat 
Glavin  about  the  middle  of  the  week  beginning  Oct.  13,  1913, 
and  found  him  with  a  pretty  high  temperature,  and  all  the 
signs  indicative  of  lobar  pneumonia.  He  visited  him  four  or 
five  days  subsequent  to  his  first  visit,  and  until  he  died.  The 
history  he  elicited  from  the  employee,  Glavin,  was  substan- 
tially the  same  as  that  given  by  his  wife.  Dr.  O'Brien  testified 
that  lobar  pneumonia  was  an  infectious  disease  which  affects 
the  lung  tissues,  producing  consolidation  of  the  limgs;  the 
cause  of  this  lobar  pneumonia  is  a  germ  called  pneumococcus. 
He  did  not  believe  that  exposure  of  itself  caused  the  pneumonia, 
something  else  being  needed  to  bring  this  condition  about. 
When  he  first  called  on  Glavin  pneumonia  was  pretty  well  de- 
veloped, and  of  such  a  type  that  Glavin  was  not  able  to  with- 
stand it,  although  he  was  apparently  a  very  healthy  man,  and 
there  were  no  other  complications. 

Michael  J.  Mackay,  fellow  workman  of  Glavin,  testified  that 
he  was  a  longshoreman,  and  his  average  weekly  earnings  were 
anywhere  from  $12  to  $22  a  week.  He  worked  on  the  same 
boat  with  Glavin,  but  on  a  different  part,  Glavin  working  on 
deck  and  he  down  in  the  hold.  Glavin  was  assistant  hatch- 
man,  and  oilskins  were  needed  for  his  kind  of  work  if  the 
weather  were  wet.  He  remembered  it  was  wet  and  rainy  on 
the  nights  described  in  Mrs.  Glavin's  testimony,  and  he  re- 
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membered  making  the  following  remark  to  Glavin:  "You  must 
be  awful  wet/'  Glavin  replying,  "I  have  an  awful  lot  of  water 
hanging  around  me,  but  not  a  great  deal  got  through  my 
clothes.  I  am  just  wet  over  the  shoulders."  I  said,  "I  will 
have  to  shift  some  myself  when  I  get  home."  He  worked  with 
Glavin  until  4.45  Saturday  morning,  when  they  started  home 
together,  and  later  in  the  day  went  together  for  their  pay. 
Glavin  then  told  Mackay  that  he  couldn't  sleep,  and  the  next  he 
heard  of  Glavin  was  that  he  was  ill  with  pneumonia.  Mackay 
testified  to  having  made  the  remark  to  Glavin,  "If  you  didn't 
stay  there  working  in  the  wet,  you  wouldn't  be  sick."  A  man 
working  on  the  deck  all  the  time  as  Glavin  was  needed  oilskins 
to  protect  himself  from  the  wet.  These  are  usually  furnished 
by  the  employee  himself,  excepting  in  the  case  of  a  very  few 
companies  which  supply  them.  Mackay  testified  that  Glavin 
was  always  a  good  steady  man. 

It  appears  from  the  records  of  the  United  States  Weather 
Bureau  at  Boston  that  from  Oct.  14  to  Oct.  18,  1913,  inclusive, 
which  were  the  dates  on  which  Glavin  worked  for  F.  A.  Neal 
on  this  job,  the  weather  conditions  were  as  follows:  — 

Tuesday,  October  I4.  —  Maximum  temperature  49,  minimum  tempera- 
ture 35.  Rain  began  at  10.04  a^.,  and  changed  to  snow  at  12.56  p.m.; 
changed  to  rain  at  2.40  p.m.  and  continued  imtil  2  a.m.,  October  15. 

Wednesday,  October  15.  —  Maximiun  temperature  59,  minimum  tem- 
perature 45.  Cloudy  imtil  1  p.m.,  when  it  began  to  rain;  drizzled  imtil 
5  P.M.;  then  rained  until  2.30  p.m.  October  16. 

Thursday,  October  16,  —  Maximum  temperature  57,  minirnum  tem- 
perature 55.    Cloudy  all  day  after  rain  ceased. 

Friday,  October  17.  —  Maximum  temperature  63,  minimum  tempera- 
ture 54.    Rained  from  3.27  to  3.32  p.m.,  five  minutes. 

Saturday,  October  18,  —  Maximiun  temperature  60,  minimum  tem- 
perature 54.    Cloudy  all  day,  but  no  rain. 

The  test  in  this  case  is  whether  the  lobar  pneumonia,  a  germ 
disease  as  testified  to  by  Dr.  O'Brien,  from  which  Glavin  died, 
is,  under  the  given  circumstances,  a  personal  injury  arising  out 
of  and  in  the  course  of  Glavin's  employment,  and  whether  the 
employment  furnished  at  least  the  occasion  or  the  conditions 
without  which  the  disease,  to  wit,  pneumonia,  could  not  have 
occurred. 
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This  claim  for  compensation  is  based  on  the  fact  that  during 
the  time  that  Glavin  was  at  work  during  the  week  of  October 
14,  he  worked  on  deck,  and  the  weather  was  wet.  There  is 
nothing  in  the  testimony  which  shows  that  the  pneumonia  from 
which  he  died  was  contracted  because  of  the  conditions  under 
which  he  worked,  any  more  than  that  he  wet  his  feet  on  his 
way  to  or  from  his  work,  or  elsewhere.  It  is  accepted  that  the 
pneumococcus  germ  finds  easier  entrance  and  more  fertile  field 
when  the  vitality  is  lowered  by  reason  of  exposure,  but  it  does 
not  seem,  in  this  case,  that  Glavin  was,  during  the  week  begin- 
ning October  14,  exposed  to  any  more  danger  from  this  source 
than  the  rest  of  the  community  at  large  who  were  out  of  doors 
or  engaged  in  occupations  which  kept  them  out  of  doors. 

The  arbitrators  find  that  the  pneumonia,  as  a  result  of  which 
Glavin  died,  might  have  occurred  from  any  one  of  a  score  of 
sources  wholly  outside  of  his  employment,  and  in  justice  can- 
not, therefore,  be  said  to  be  due  to  and  arising  out  of  his  em- 
ployment, and  the  Fidelity  and  Casualty  Company  of  New 
York  is  not  obligated  to  pay  compensation  to  Glavin's  widow, 
under  the  Workmen's  Compensation  Act. 

Edw.  F.  McSweeney. 
L.  Raymond  Chapman. 
Bernard  Supple  dissents. 

Findings    and    Decision    of    the    Industrial    Accident    Board 

on  Review. 

A  claim  for  review  having,  been  filed,  the  Industrial  Accident 
Board  heard  the  parties  and  their  witnesses  at  the  Hearing 
Room,  New  Albion  Building,  Boston,  Mass.,  on  Thursday, 
June  18,  1914,  at  10.15  a.m.,  and  finds  and  decides  as  follows:  — 

Dr.  Louis  R.  McDonald  testified:  — 

I  examined  Mr.  Glavin  October  20  and  found  him  suffering  from  a 
very  heavy  cold.  I  just  saw  him  that  once.  I  think  pneumonia  in  this 
case  would  follow  the  cold.  He  told  me  he  had  been  drenched  through 
and  had  been  exposed  at  his  work.  His  resistance  may  be  lowered  by 
cold  or  exposure,  thereby  causing  pneumonia.  The  germ  of  pneumococcus 
is  always  present  in  the  body,  and  if  a  man's  resistance  and  vitality  is 
lowered  by  exposure,  the  result  is  pneumonia.    There  is  no  definite  time 
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for  pneumonia  to  follow  exposure,  it  may  come  in  several  days  or  many 
days,  or  it  may  come  immediately.  Alcohol  is  also  predisposing  to  pneu- 
monia. 

Jeremiah  Fennell,  a  longshoreman  who  worked  with  Mr. 
Glavin  on  the  boat,  testified:  — 

When  we  were  working  on  the  boat  she  had  an  in-shore  list.  I  was 
the  hatchman  and  Glavin  was  the  assistant  hatchman.  We  were  im- 
loadjng  a  cargo.  The  wind  was  east  or  northeast,  and  it  was  raining  and 
had  been  raining  heavily  during  the  week.  Water  was  blowing  right 
across  the  ship.  Glavin  was  working  on  the  outer  side.  He  had  to  stand 
in  such  a  position  that  the  water,  running  from  the  gutter  which  nms 
around  the  deck  of  the  ship,  was  pouring  down  on  his  sh6ulders.  I  am 
the  hatchman,  and  if  I  work  in  this  weather  the  whole  gang  will  work. 
The  men  could  be  protected  from  this  wind  and  rain  by  tents  rigged  on 
the  ship.  If  there  is  a  valuable  cargo,  it  is  not  unloaded  in  the  rain,  but 
if  it  is  unloaded,  tents  are  put  up  to  protect  the  cargo.  In  unloading 
this  cargo  there  was  a  list,  sometimes  of  three  feet,  sometimes  two  feet, 
and  sometimes  as  high  as  five  feet.  I  do  not  say  that  this  boat  was  listed 
all  the  time.  Saturday,  about  twenty  minutes  of  12,  when  we  were  going 
to  get  our  money,  Glavin  said  to  me,  "I  think  the  Allan  boat  has  given 
me  my  death.  I  feel  shivery  and  sick."  I  never  sdW  Mr.  Glavin  take 
a  drink  but  once  and  that  was  over  a  year  ago.  He  went  home  every 
day  to  his  meals.  We  would  start  work  at  8  o'clock,  go  to  dinner  at  12, 
return  at  1,  and  work  imtil  6  o'clock. 

Michael  J.  Mackay  testified  substantially  as  at  the  committee 
of  arbitration  hearing,  adding  that  he  had  been  trying  to  fix  in 
his  mind  as  to  what  day  of  the  week  it  was  that  the  men 
worked  on  hatch  No.  1,  where  they  were  working  unloading 
and  where  the  employee  is  alleged  to  have  received  the  drench- 
ing which  the  dependent  claims  caused  pneumonia.  The  time 
that  the  job  was  finished  was  fixed  as  some  time  Wednesday. 
They  afterwards  worked  loading,  the  employee  Glavin  being 
in  the  hold  and  not  subjected  to  any  hazard  from  weather 
conditions. 

William  F.  Dempsey,  secretary-treasurer  of  the  Longshore- 
men's Union,  testified:  — 

There  is  no  question  that  the  men  should  be  protected  while  working. 
Generally  the  hatchmen  or  winchmen  wear  oilskins,  and  they  are  paid 
an  extra  5  cents  an  hour  for  this  purpose.  It  is  very  hard  for  the  other 
men  to  work  in  oilskins.    A  man  working  in  the  hold  of  the  vessel  is  not 
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particularly  exposed  to  rain  when  the  boat  is  being  unloaded.  The  as- 
sistant hatchman  does  not  get  any  more  pay  than  the  ordinary  long- 
shoreman. I  could  easily  see  how  this  gutter  would  fill  up  with  water 
and  would  have  to  drip  off.  The  minute  a  ship  gets  a  list  on,  orders  are 
generally  given  to  a  crowd  of  men  to  go  to  the  other  side  to  right  it. 

Jeremiah  Fennell  recalled,  testified  that  "work  was  started 
on  Tuesday  morning,  October  14,  but  I  do  not  know  when  we 
finished  unloading  this  hatchway." 

Mrs.  Ellen  Glavin,  widow  of  Thomas  Glavin,  testified:-^ 

I  saw  Mr.  Glavin  Saturday  morning  about  9  o'clock,  when  he  got  up. 
He  had  his  breakfast  and  said  he  was  going  down  for  his  pay  at  11  o'clock. 
He  said  he  did  not  feel  well  but  had  to  go  down  for  the  money.  He  left 
the  house  about  10.30  or  11  o'clock  and  came  back  about  ten  minutes 
of  12.  Satm-day  was  a  fine  day.  He  had  his  suit  and  a  short  coat  on. 
He  had  on  all  dry  clothes.  He  stayed  home  until  2  o'clock,  and  then 
said  he  did  not  feel  very  well  and  thought  he  would  go  out  and  walk 
around  to  see  if  he  would  be  better.  He  came  back  at  4.30  o'clock.  He 
went  to  bed  at  7  o'clock  and  stayed  there  until  he  died.  All  day  Saturday, 
while  in  the  house,  he  stayed  in  the  kitchen.  The  following  Monday,  I 
called  Dr.  Louis  MfiDonald,  Friday  evening  when  he  went  to  work  he 
put  on  dry  clothes.  Every  time  he  came  home  from  work  he  would 
change  his  clothes  and  put  on  dry  things.  I  recall  he  changed  his  clothes 
Friday  at  supper  and  Saturday  morning  when  he  came  home.  He  did 
not  sit  down  to  his  meals  at  any  time  dining  the  week  without  changing 
his  clothes.  Thm^day  when  he  came  home  he  had  a  long  coat  on,  and 
we  hung  the  coat  up  in  the  kitchen  and  streams  of  water  ran  down  on 
the  floor.  It  was  two  or  three  days  before  the  coat  dried.  At  noon  and 
at  supper  time  he  would  change  his  clothes.  The  Tuesday  before  he 
died  he  said  he  got  his  death  on  the  Allan  boat.  That  week  he  worked 
his  clothes  were  always  wet.  It  was  raining  Thursday  night  when  he 
came  home.  It  cleared  Friday  night.  I  never  saw  my  husband's  clothes 
so  wet  as  they  were  during  this  week. 

Katherine  Glavin,  daughter  of  deceased,  testified:  — 

My  father  came  home  between  4.30  and  5  o'clock  Saturday  morning 
and  I  let  him  in.  I  asked  him  if  he  wanted  anything  to  eat  and  he  said, 
"No,  I  am  not  feeling  well;  I  am  going  straight  to  bed."  When  I  got 
home  from  work  Saturday,  at  1.30  p.m.,  my  father  was  in  the  kitchen 
and  I  asked  hun  how  he  felt,  and  he  said  he  was  not  feeUng  a  bit  well. 
He  went  to  bed  that  night  and  never  got  up  again.  On  Tuesday  he 
said,  "I  got  my  death  on  the  Allan  boat,"  and  shook  his  head.  I  recall 
seeing  his  underclothes  and  overcoat  hanging  in  the  kitchen  and  a  pool 
of  water  running  along  the  "kitchen  floor.    This  was  Thiu^day  about 
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6  P.M.  This  was  the  first  time  I  saw  that  coat  there,  but  previous  to  that 
I  saw  other  clothing.  When  I  let  him  in  Saturday  morning  his  clothes 
were  perfectly  dry.    It  had  stopped  raining  Friday. 

Dr.  William  McDonald,  a  practicing  physician  for  sixteen 
years,  testified:  — 

The  germ  being  present  in  a  man's  system,  if  he  imdergoes  an  ex- 
posure so  that  it  reduces  the  vitality,  that  germ  has  a  chance  to  grow 
and  that  causes  the  disease.  Every  man  has  germs  in  him,  and  every 
exposiire  does  lower  the  vitaUty.  Pneumonia  is  a  disease  which  is  apt 
to  take  the  extremes  of  life.  Fifteen  years  is  long  enough  for  any  man 
to  work  along  shore.  I  mean  a  man  of  his  age  should  not  keep  on  working 
as  a  longshoreman.  He  was  a  thoroughly  healthy  man.  After  being 
exposed,  pneumonia  might  develop  within  a  few  hours  or  a  few  days. 
The  incubation  period  of  pneumonia  is  not  definite,  for  the  reason  that 
this  germ  of  pneimionia  can  affect  other  parts  of  the  body  besides  the 
lungs. 

Frederick  A.  Neal,  stevedore,  testified:  — 

Mr.  Glavin  was  in  my  employ.  I  do  not  know  exactly  what  was  con- 
tained in  hatch  No.  1,  but  there  was  fish  down  there.  As  a  rule  there 
is  fish  on  the  bottom  and  paper  stock  on  top.  I  do  not  know  how  long 
it  took  to  imload  this  one,  but  it  usually  takes  about  ten  hours.  I  do 
not  see  how  the  water  could  run  down  as  described  by  Mr.  Fennell. 
Glavin  did  not  have  to  stand  in  any  one  position.  I  can  see  if  it  was 
raining  it  would  spatter  him,  but  I  cannot  see  any  gutter  there.  One 
runs  down  on  the  main  deck.  Years  ago  we  used  to  use  tents  over  the 
hatchway,  but  we  do  not  now  and  have  not  for  the  last  fifteen  years. 
When  we  have  a  valuable  cargo  we  protect  it  by  not  working. 

Dr.  Francis  D.  Donoghue  of  Boston  testified:  — 

The  cause  of  pneumonia  is  infection  of  the  pneumococcus.  That 
coccus  comes  in  various  ways  and  infects  the  blood,  and  then,  depending 
upon  certain  local  conditions,  you  may  have  pneumonia  of  the  lung,  or 
hardening  of  the  lung,  pneumonia  of  the  throat,  or  in  any  other  place. 
There  is  grave  doubt  in  my  mind  that  exposure  has  any  relation  to  pneu- 
monia any  more  than  ordinary  exhaustion  or  the  ordinary  things  a  man 
does.  You  do  not  always  have  an  initial  chill  in  pneumonia  cases,  but 
usually  when  the  body  is  overcome  by  the  infection  that  is  represented 
by  the  chill,  not  being  cold,  however.  Your  temperatiu-e  is  high,  some 
degrees  above  normal,  but  still  you  have  the  chilly  feeUng.  A  cold  is 
not  a  forerunner  of  pneumonia,  —  it  may  follow  but  it  is  very  rare. 
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The  records  of  the  United  States  Weather  Bureau  as  shown 
in  the  report  of  the  committee  of  arbitration  were  also  intro- 
duced. 

The  evidence  does  not  show  that  the  employee,  Thomas 
Glavin,  was  subjected  to  special  exposure  by  reason  of  his  em- 
ployment, the  testimony  of  the  witness  Fennell,  that  Glavin 
was  obliged  to  remain  in  range  of  the  rain  water  from  a  gutter, 
being  contradicted  by  the  evidence  of  the  other  witnesses.  The 
said  employee  was  exposed,  if  at  all,  only  during  the  first  three 
days  of  the  week,  the  evidence  being  that  the  work  of  unload- 
ing, during  which  he  was  emjiloyed  as  assistant  hatchman,  was 
finished  some  time  Wednesday.  There  was  no  appreciable 
amount  of  rain  at  any  time  during  that  period.  The  evidence 
shows  that  there  was  an  in-shore  list  to  the  boat  while  it  was 
being  unloaded,  and  that  the  employee  worked  on  the  oflf-shore 
side,  so  that  it  would  be  impossible  for  the  water  from  the 
gutter  to  reach  him.  During  the  remaining  days  of  the  week 
the  employee  worked  in  the  hold,  and  was  not  exposed  to  the 
hazard  of  getting  wet  except  for  the  brief  time  during  which 
he  was  obliged  to  come  under  the  hatchway  opening. 

The  Board  finds  that  during  all  the  working  time  of  the  em- 
ployee in  unloading  and  loading  the  boat  of  the  subscriber,  the 
employee  was  not  exposed  to  a  hazard  to  which  he  would  not 
have  been  equally  exposed  apart  from  his  employment.  The 
possibility  of  incurring  pneumonia  was  not  peculiar  to  said  em- 
ployment nor  can  it  be  fairly  traced  to  said  employment  as  a 
contributing  proximate  cause. 

The  Board  finds  upon  all  the  evidence  that  the  pneumonia 
from  which  the  employee  Glavin  died  did  not  arise  out  of  and 
in  the  course  of  his  employment,  that  it  had  no  causal  connec- 
tion with  said  employment,  and  that  the  dependent  widow  is 
not  entitled  to  compensation. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 
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Case  No.  818. 

Stanley  Mazalevsky,  Employee, 

General  Electric  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Arising  out  of  the  Employment.  Burden  of  Proof. 
Employee  fails  to  sustain  the  Burden  of  showing 
that  Condition  of  Hernia  is  due  to  Employment. 

The  employee  claimed  to  have  received  a  personal  injury  by  reason  of  a  strain 
due  to  the  lifting  of  a  die  machine,  on  Nov.  10,  1913,  such  injury  not  having 
been  witnessed  by  any  of  his  fellow  workmen.  One  of  the  latter  testified, 
however,  that  at  least  a  week  before  the  date  given  by  the  claimant  the  latter 
had  spoken  to  him  about  having  a  rupture.  The  foreman  stated  that  the 
injury  had  not  been  reported  to  him,  and  the  evidence  generally  left  the 
matter  of  the  occurrence  in  doubt. 

J7«U,  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Stanley  Maza- 
levsky V.  Massachusetts  Employees  Insurance  Association,  this 
being  case  No.  818  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Patrick 
F.  Shanahan,  of  Lynn,  Mass.,  representing  the  employee,  and 
John  C.  Jones,  Jr.,  of  Boston,  Mass.,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  at  City  Hall,  Lynn,  Mass., 
Monday,  June  1,  1914,  at  2  p.m. 

The  employee,  Stanley  Mazalevsky,  claimed  that  he  was  in- 
capacitated for  work  by  reason  of  an  injury  which  caused  a 
condition  of  hernia,  on  or  about  Nov.  19,  1913.  The  insurer 
disputed  the  claim,  contending  that  the  employee  did  not 
receive  the  hernia  while  in  the  employ  of  the  subscriber. 

The  employee  testified  that,  while  attempting  to  lift  a  die 
machine,  on  Thursday,  Nov.  19,  1913,  he  received  an  injury 
which  brought  about  his  present  condition.    He  stated  that  he 
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had  "felt  no  good"  since  he  lifted  the  die  machine,  but  worked 
through  the  day,  feeling  "kind  of  sick  right  along."  On  the 
following  Monday  he  was  not  fit  for  work.  He  claimed  to  have 
reported  the  injury  to  his  boss,  Mr.  Groesbeck.  He  went  to  a 
doctor  in  Chelsea  several  times  after  it  happened,  but  could 
not  give  his  name.  He  paid  this  doctor  thirty  cents.  He  was 
wearing  a  truss  which  he  purchased  of  a  druggist,  whose  name 
he  could  not  give.  He  offered  a  paper  dated  Nov.  26,  1913, 
reading  as  follows,  to  show  that  he  had  informed  Mr.  Groes- 
beck of  his  condition:  "Mr.  Ahearne:  The  bearer,  Stanley 
Mazalevsky,  No.  4565,  desires  to  secure  a  transfer  to  some 
other  department,  as  the  work  is  too  heavy  for  him  in  the  die 
casting  room.  Can  you  place  him  elsewhere?  (Signed)  E.  P. 
Groesbeck."  Mr.  Ahearne  could  not  place  him  and  he  had  not 
worked  since.  The  morning  after  he  attempted  to  lift  the 
casting  a  lump  appeared,  and  he  did  not  say  anything  to  anybody 
about  it,  because  he  thought  it  was  a  boil,  and  that  it  might 
disappear  after  a  while;  it  seemed,  however,  to  get  larger. 

The  records  of  the  General  Electric  Company  showed  that 
the  employee  worked  from  October  8  through  Nov.  20,  1913, 
and  his  earnings  averaged  about  $8.50  weekly  during  that  time. 
The  average  earnings  of  another  employee  in  similar  work  for 
a  full  year  were  $11.68. 

Edward  P.  Groesbeck  testified  that  he  was  an  engineer  and 
foreman  of  the  department  in  which  the  employee  worked. 
He  could  not  recall  any  conversation  with  him  in  regard  to  his 
work,  nor  that  he  had  given  him  a  slip  to  take  to  Mr.  Ahearne, 
although  he  recognized  his  signature.  It  was  his  custom,  if  a 
man  came  to  him,  wanting  to  go  into  another  department  for 
any  reason,  to  give  him  a  note  to  Mr.  Ahearne,  to  see  if  he 
could  place  him.  He  had  no  knowledge  of  any  person  coming 
to  him  and  saying  he  had  a  rupture  or  was  injured  in  the  die- 
casting  room.  He  would  have  reported  it  immediately  in  such 
a  case.  There  is  a  hospital  at  the  plant,  with  a  physician  in 
attendance,  where  employees  are  treated  free  of  charge.  The 
molds  vary  in  weight  from  five  pounds  to  one  hundred  and 
fifty,  the  latter,  however,  being  the  exception.  The  ordinary 
mold,  which  is  in  use  daily,   weighs  fifty  pounds.     The  em- 
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ployee  worked  on  a  pumping  machine,  the  operator  lifting  his 
hands  from  a  position  at  about  the  height  of  his  head  and 
pulling  the  handle  down  to  the  waist  line.  The  handle  is 
afterwards  pushed  back  with  one  hand.  The  pulling  is  down- 
ward, and  there  is  no  lifting  in  connection  with  pump  work. 
It  is  not  an  unconmion  thing,  however,  for  an  employee  en- 
gaged in  pump  work  to  lend  a  hand  to  a  man  who  is  lifting 
molds  heavier  than  fifty  pounds. 

William  J.  Aheame,  of  the  employment  and  accident  depart- 
ment, testified  that  he  first  talked  with  the  employee  about  the 
matter  two  days  after  the  receipt  of  the  notice  of  Jan.  14,  1914. 
He  met  him  on  the  street,  and  asked  him  why  he  had  not  re- 
ported it  at  the  time.  The  employee  replied  that  he  had  re- 
ported it,  and  spoke  about  an  operation  which  he  positively 
refused  to  undergo.  The  employee  said  he  reported  the  matter 
to  Mr.  Groesbeck.  Mr.  Ahearne  offered  an  operation,  through 
an  interpreter,  to  the  employee,  but  the  latter  said  he  was 
afraid.  The  company  is  very  strict  in  the  matter  of  reporting 
accidents,  and  when  one  occurs,  everything  is  shut  down,  a 
photograph  is  taken  of  the  conditions,  and  statements  of  wit- 
nesses are  obtained  at  once.  The  note  referred  to  by  the  em- 
ployee was  not  the  kind  given  to  men  who  had  sustained  in- 
juries. The  company  makes  a  special  effort  to  care  for  men 
who  are  injured  in  the  course  of  their  employment.  They 
have  what  is  known  as  a  department  for  "lame  ducks,"  where 
light  bench  work  is  offered  to  employees. 

George  W.  Payne,  a  fellow  employee,  testified  that  he  worked 
near  Mazalevsky,  and  stated  that  the  latter  had  informed  him 
a  week  or  more  before  he  left  that  he  had  a  rupture.  He  knew 
that  the  employee  had  worked  several  days  after  he  told  him. 
He  heard  nothing  further  about  it  imtil  two  months  later.  As 
he  remembered  it,  Mazalevsky  said,  "I  cannot  pump;  I  have 
a  rupture."  This  was  six  or  eight  days  before  the  employee 
left.  At  that  time  it  did  not  appear  as  if  there  was  anything 
wrong  with  Mazalevsky,  and,  in  his  opinion,  the  work  was  a 
little  too  hard  for  him.  He  saw  him  pumping  after  complaining 
of  the  rupture.  It  is  not  customary  for  pumpers  to  lift  dies  or 
molds,   although   they   sometimes   assist   in   lifting   them.     It 
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would  be  a  natural  thing  for  an  employee  to  help  another  to 
lift  a  mold,  if  he  were  requested  to  do  so,  or  if  the  mold  was 
too  heavy  for  one  man  to  lift. 

The  evidence  in  this  case  does  not  show  that  the  employee, 
Stanley  Mazalevsky,  received  a  personal  injury  which  arose  out 
of  and  in  the  course  of  his  employment,  and  by  reason  of  which 
a  condition  of  hernia  caused  incapacity  for  work.  The  em- 
ployee claimed  he  was  injured  on  a  certain  date,  but  the  evi- 
dence shows  that  he  spoke  about  having  a  hernia  at  least  a 
week  before  the  date  upon  which  he  states  the  injury  is  alleged 
to  have  occurred.  The  employee's  foreman  is  certain  that  the 
injury  was  not  reported  to  him  and  states  that  it  is  the  invari- 
able custom  to  make  a  record  of  all  injuries  when  they  are 
reported.  The  fact  that,  as  has  been  the  custom  of  both  em- 
ployer and  insurer,  an  operation  for  the  radical  cure  of  hernia 
was  offered  without  expense  to  the  employee,  and  declined  by 
him,  has  no  bearing  on  the  point  as  to  whether  the  hernia  was 
actually  received  by  the  employee  while  performing  his  work 
for  the  subscriber.  The  weight  of  the  evidence  is  against  his 
claim,  and,  under  the  circumstances,  it  is  not  necessary  to  rule 
upon  the  matter  of  the  unreasonableness  of  the  said  employee 
in  refusing  the  operation,  which  would  only  have  been  open  if 
the  evidence  showed  that  the  injury  did  in  fact  arise  out  of  the 
employment. 

The  committee  of  arbitration  therefore  finds  that  the  em- 
ployee did  not  receive  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment,  and  dismisses  the  claim  for 
compensation. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 


Patrick  F.  Shanahan  dissents. 


Joseph  A.  Parks. 
John  C.  Jones,  Jr. 
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Findings   and   Decision   of   the   Industrial   Accident   Board    on 

Renew. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  July  9,  1914,  at  10.15 
A.M.,  and  aflSrms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

The  evidence  is  substantially  set  forth  in  the  report  of  the 
committee.  Briefly,  it  shows  that  the  employee,  Stanley  Maza- 
levsky,  claims  to  have  received  a  personal  injury  arising  out  of 
and  in  the  course  of  his  employment,  by  reason  of  a  strain  from 
the  lifting  of  a  die  machine,  on  Nov.  19,  1913,  said  injury  not 
having  been  witnessed  by  any  of  his  fellow  employees.  One  of 
the  latter  testified,  however,  that  at  least  a  week  before  the 
date  given  by  Mazalevsky  the  employee  had  spoken  to  him 
about  having  a  rupture,  and  the  foreman  of  the  plant  stated 
that  the  injur\'  had  not  been  reported  to  him,  as  required,  the 
invariable  custom  being  to  make  a  record  of  all  injuries  when 
reported.  The  evidence  generally  left  the  matter  of  the  receipt 
of  a  strain  or  rupture  by  the  employee  in  the  course  of  his 
employment  in  doubt. 

The  Board  finds,  upon  all  the  evidence,  that  the  said  em- 
ployee did  not  receive  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment,  and  dismisses  his  claim  for 
compensation. 

James  B.  Carroll. 

DLT)LEy  M.   HOLMAN. 

Edw.  F.  McSweeney. 


Case  No.  823. 

John  J.  Hanrahan,  Employee. 

H.  J.  Lewis  Company,  Employer. 

iExNA  Life  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Condition  of  Abscess 
AND  Fistula  has  no  Rel.\tion  to  Personal  Injury. 

The  evidence  shows  that  the  employee  was  advised  and  treated  for  a  condition 
of  abscess  and  fistula  on  Nov.  27,  1912,  and  that  he  attributed  this  condition 
to  a  personal  injury  arising  out  of  his  employment  a  few  days  before.    The 
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impartial  physician  testified  that,  in  his  opinion,  the  abscess  and  fistula  were 

not  catised  or  affected  by  the  injury  and  fall,  and  that  they  were  existent 

prior  to  the  accident. 
Held,  that  the  employee  was  not  entitled  to  compensation. 
Review  before  the  Industrial  Accident  Board. 
Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 

committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  J.  Hanra- 
han  V.  Mtns,  Life  Insurance  Company,  this  being  case  No.  823 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows:— 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  John  Dailly 
of  Dorchester,  Mass.,  representing  the  employee,  and  Hugh  C. 
Blanchard,  of  Boston,  Mass.,  representing  the  insurer,  heard 
the  parties  and  their  witnesses  in  the  Hearing  Room  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston, 
Mass.,  on  Tuesday,  April  14,  1914,  at  10  a.m. 

The  committee  finds  that  on  Nov.  7,  1912,  this  employee 
received  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment through  falling  from  a  staging  in  the  course  of  his 
occupation  as  a  bricklayer.  His  average  weekly  wages  were 
$28.60,  and  he  was  paid  compensation  by  the  insurer  at  the 
rate  of  $10  per  week  for  fourteen  and  three-sevenths  weeks,  to 
March  2,  1913,  when  he  signed  a  settlement  receipt  with  its 
usual  provisions,  a  copy  of  which  is  hereto  annexed.  A  copy 
of  the  agreement  between  the  insurer  and  the  employee  regard- 
ing compensation  is  also  annexed. 

The  employee,  following  the  injury,  was  treated  at  the 
Carney  Hospital  and  by  various  physicians  for  a  fistula  or  ab- 
scess, and  at  the  time  of  the  hearing  was  suffering  from  a 
fistula. 

The  employee  testified  that  the  accident  happened  on  Nov. 
7,  1912,  and  that  two  or  three  days  afterwards  he  went  to  the 
Carney  Hospital  to  be  treated  for  relief  from  the  abscess  or 
fistula;  that  he  did  not  know  just  what  was  the  date  when  he 
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• 

was  operated  on  for  the  trouble  at  the  Carney  Hospital,  and 
that  he  had  been  rubbing  it  with  liniment;  that  he  didn't 
think  it  would  amount  to  what  it  did,  and  that  he  went  to  the 
hospital  for  three  days,  and  the  doctor  looked  at  it  and  said  to 
come  in  a  couple  of  days  and  have  it  out. 

The  employee  was  asked  if  he  did  not  report  the  accident  on 
the  following  Tuesday  thereafter,  and  if  he  was  not  then  dis- 
charged for.  being  under  the  influence  of  liquor.  To  this  ques- 
tion the  employee  replied,  "No,  sir.  The  foreman  asked  me  if 
I  was  going  to  work  and  I  said  I  was  over  to  the  Carney  Hos- 
pital; that  I  expected  to  take  the  knife  to-morrow  in  the 
Carney  Hospital.  I  had  been  over  there  and  they  told  me  to 
come  back  in  a  couple  of  days  and  I  went  and  had  it  opened." 

The  employee  further  testified  that  when  he  fell  he  struck 
the  ground  against  the  edge  of  a  board  or  plank  on  some  part 
of  his  buttocks.  He  did  not  mention  receiving  any  wound  at 
the  time  in  the  anus,  or  any  penetration  or  abrasion  therein, 
and  no  such  wound  or  abrasion  or  evidence  of  penetration 
appeared  at  the  hospital  from  the  records  of  the  case. 

The  following  letter  to  the  Industrial  Accident  Board  from 
E.  S.  Gallagher,  superintendent  of  the  work  where  the  accident 
happened,  dated  Dec.  13,  1912,  was  received  in  evidence:  — 

Industrial  Accident  Boftrd,  Dec.  14,  1912.    Received  0  am, 
W.  D.  LBwn  CoMPANT,  GmsMBXL  CoNTRACTOBS,  41  Wbbt  33d  Stbbbt,  Nbw  Yobk. 

161  SuMicEB  Street,  Boston,  Mass.,  Dec.  13,  1912. 
Indiistrial  Accident  Board ,  Pembertan  Square ^  Boston^  Mass, 

Gentlemen:  —  I  am  to-day  in  receipt  of  a  communication  from 
Edw.  C.  Creed,  attorney,  stating  that  his  client,  J.  J.  Hanrahan,  has  a 
claim  for  personal  injuries.  Upon  investigating,  I  find  the  following  to 
be  the  conditions:  — 

He  worked  up  to  and  including  Saturday,  November  9,  as  a  brick- 
layer. Monday  morning  he  did  not  show  up,  but  Tuesday  morning 
came  to  the  building,  but  being  unfit  to  work,  as  he  was  imder  the  influence 
of  liquor,  was  paid  off.  He  at  this  time  said  nothing  about  being  hurt, 
and  no  one  at  the  building  that  I  can  find  saw  him  hurt,  or  knows  any- 
thing about  it,  except  what  Mr.  Hanrahan  told  one  of  them  when  he 
came  to  the  building  last  Saturday.  He  claims  he  fell  a  couple  of  dajrs 
before  he  was  discharged,  and  a  lump  formed  on  his  hip,  necessitating  an 
operation. 
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• 
As  no  one  in  authority  had  seen  this  man  fall  we  could  not  make  a 
report.    His  attorney's  letter  was  the  first  information  that  I  had  of  any 
accident  to  him. 

Yours  very  truly, 

E.  S.  Gallagher, 
ESG— RTM  Superintendent, 

The  following  is  a  statement  of  the  record  from  the  Carney 
Hospital,  received  in  evidence:  — 

Carney  Hospital. 
South  Boston,  Mass.,  May  13,  1914. 

Industrial  Accident  Board,  Boston. 

Gentlemen:  —  In  reply  to  your  letter  of  May  6,  1914,  I  would  state 
that  your  letter  of  April  23,  1914,  was  received.  This  letter  I  answered 
requesting  the  address  of  John  J.  Hanrahan  in  order  to  assist  in  identify- 
ing the  case.  I  judge  from  your  letter  of  May  6  that  ^Y  answer  was 
not  received.  I  received,  the  requested  information  over  the  phone, 
however.  I  am  very  sorry  that  you  have  been  put  to  delay  and  incon- 
venience in  this  matter. 

I  find  no  record  of  a  John  J.  Hanrahan  being  treated  shortly  after 
Nov.  7,  1912,  but  find  the  following  record:  — 

John  Hanrahan,  aged  forty-three,  8  Neponset  Street,  Dorchester,  briokiayer, 
came  into  our  out-patient  department  Nov.  27,  1912,  with  an  abscess  near  the 
anus.  He  stated  that  the  cause  was  a  fall  about  three  weeks  previously.  We 
opened  the  abscess. 

(The  age  and  address  above  noted  were  at  that  date,  of  course,  Nov. 
27,  1912.) 

In  our  out-patient  records  I  find  the  following:  — 

John  J.  Hanrahan,  age  forty-three,  8  Bloomington  Street,  Neponset,  bricklayer, 
came  into  the  out-patient  department  March  20,  1914,  the  diagnosis  being  ischio- 
rectal abscess,  with  large  sinus  discharging  pus.  He  states  that  the  duration  was 
some  sixteen  months,  and  that  the  cause  was  a  faU  in  which  his  buttocks  struck 
a  stick.  He  stated  at  this  time  (March  20,  1914)  that  he  was  treated  here  after 
his  accident,  that  he  had  an  operation  at  Jersey  City  Hospital  Jan.  1,  1914.  We 
referred  him  at  this  time  (March  20,  1914)  to  our  main  hospital  (according  to 
our  records),  but  our  main  hospital  records  since  March  20,  1914,  do  not  show 
his  name. 

I  would  not  be  at  all  surprised  if  these  two  records  represent  the  same 
patient.  I  trust  that  the  information  will  be  of  assistance  to  you  and 
again  express  my  regret  at  the  delay. 

Very  truly  yours, 

Thomas  W.  Wickham,  M.D. 
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On  March  2,  1913,  Dr.  Francis  D.  Donoghue  acted  as  an 
impartial  physician  in  behalf  of  the  Board  in  an  examination 
of  the  claimant,  and  was  then  of  the  opinion  that  the  abscess 
and  fistula  were  not  caused  or  affected  by  the  accident  and 
fall,  and  must  have  existed  before  the  accident;  that  the 
abscess  or  fistula  originated  internally  about  two  inches  inside 
the  outlet  of  the  anus  and  had  worked  down  and  outwards  to 
the  surface  by  a  separate  sinus  or  channel.  The  doctor  was 
also  of  the  opinion,  on  March  2,  1913,  that  the  fistula  did  not 
incapacitate  the  claimant  from  performing  his  regular  work, 
and  that  a  simple  operation  would  have  cured  the  same,  and  so 
informed  the  claimant.  He  also  appeared  at  this  hearing, 
called  by  the  insurer,  and  testified  to  the  same  effect,  viz., 
that  the  claimant  was  able  to  perform  his  regular  work  with 
the  present  condition  of  the  fistula,  and  that  a  simple  operation 
would  cure  the  same. 

The  committee  finds,  on  the  weight  of  all  the  evidence,  that 
the  abscess  and  fistula  were  not  caused  or  affected  by  the  fall 
sustained  on  Nov.  7,  1912,  but  existed  and  were  developing 
before  said  fall;  that  he  was  able  to  work  on  March  2,  1913, 
and  that  the  continuance  of  the  fistula  since  then  was  due  to 
his  not  having  it  operated  on  and  removed;  and  that  it  has 
been  somewhat  aggravated  by  his  system  being  weakened 
through  the  excessive  use  of  intoxicating  liquors.  The  em- 
ployee is,  therefore,  not  entitled  to  compensation. 

David  T.  Dickinson. 
Hugh  C.  Blanchard. 
John  Dailly  dissents. 
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Copy. 
Form  No.  8. 

Workmbn's  Compsmbation  Act, 
Industrial  Aociobmt  Board, 
Boston,  Mass. 

Every  agreement  in  resard  to  oompensation  under  this  act  is  subject  to  approval  by  the  In- 
dustrial Aoddent  Board,  and  a  memorandum  of  the  same  must  be  filed  with  the  Board,  whether 
said  agreement  is  written  or  oral,  and  whether  it  is  made  by  one  or  both  parties,  or  in  the  torm 
of  a  reeei]^.  Any  weekly  payment  or  settlenunt  under  this  act,  whether  purporting  to  be  final 
or  otherwise,  may  be  reviewed  by  the  Board.  (Section  20,  Part  n.,  and  sections  4  and  12,  Part 
in.,  chapter  751  of  the  Acts  of  1911,  and  amendments  thereto,  and  Rule  No.  6  adopted  by  the 
Board.) 

John  J.  Hanrahan,  Employee. 

MrsA  Life  Insurance  Company,  Insurer, 

Agreement  in  Regard  to  Compensation. 
We,  John  D.  Hanrahan,  residing  at  city  or  town  of 

Name  of  injured  employee. 

Boston,  and  the        .^na  Life  Insurance  Company 

Name  and  address  of  insurance  association  or  company. 

have  reached  an  agreement  in  regard  to  compensation  for  the  injury 
sustained  by  said  employee  while  in  the  employ  of 

W.  D.  Lewis  Company,  161  Summer  Street,  Boston. 

Here  insert  name  and  address  of  employer. 

11— 7— -1912,  9.30  A.M.    Building  269  Washington  Street,   Boston. 
Fall  from  a  temporary  staging.    Contusion  to  left  hip,  causing  abscess. 

Here  insert  the  time,  including  hour  and  date  of  accident,  the  place  when  it  ooourred«  the 
nature  and  cause  of  injury,  and  other  cause  or  ground  of  claim. 

The  terms  of  the  agreement  follow: 

Here  state  the  sum  per  week  agreed  upon,  subject  to  the  terms  of  the  act. 

Average  weekly  wages,  $28.60. 
Agreement,  $10  per  week. 

Melville  A.  Rickett  John  J.  Hanrahan 

Witness.  Name  of  injured  employee. 

2  Fairland  Street.,  Boston.         ^Etna  Life   Insurance  Company, 

Street  and  No.,  city  or  town.  p^j.  q    WiLDE. 

Name  of  insurance  association  or  company. 

Approved  Jan.  29,  1913,  subject  to  the  provisions  of  the  Workmen*s 
Compensation  Act. 

Industrial  Accident  Board, 
Robert  E.  Grandfield,  Secretary, 
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Copt. 

Form  No.  15. 

Workmkn's  Compsnsatiok  Act, 
Industbial  Aocidbnt  Boabd, 
Boston,  Mam. 
Ever>*  acFeement  in  regard  to  compensation  under  this  act  is  subject  to  approval  by  the  Indus- 
trial Accident  Board,  and  a  memorandum  of  the  same  must  be  nled  with  the  Bouxl,  whether 
said  agreement  is  written  or  oral,  and  whether  it  is  made  by  one  or  both  pculies,  or  in  the  form 
of  a  reoeipt.    Any  weekl:^  payment  or  settlement  under  the  act,  whether  purporting  to  be  final 
or  otherwise,  may  be  reviewed  by  the  Board.    (Section  20,  Part  II.,  and  sections  4  and  12,  Part 
III.,  chapter  751  of  the  Acts  of  1911,  and  amendments  thereto,  and  Rule  No.  6  adopted  by  the 
Board.) 

Settlement  Receipt. 
Received  of  iEtna  Life  Insurance  Company  the  sum  of 

Name  of  Insurer. 

thirty-four  dollars  and  twenty-nine  cents,  making  in 

all,  with  weekly  payments  already  received  by  me,  the  total  sum  of 
one  hundred  forty-four  dollars  and  twenty-nine  cents,  in 

settlement  of  compensation  under  the  Massachusetts  Workmen's  Com- 
pensation Act;  for  all  injuries  received  by  me  on  or  about  the 
seventh  day  of  November         1912,  while  in  the  employ  of 

W.  D.  Lewis  Company,  161  Summer  Street,  Boston, 

Name  of  employer,  city  or  town,  street  and  number. 

subject  to  approval  and  review  by  the  Industrial  Accident  Board. 

Disability  terminated,  3 — 2 — 13. 

Witness  my  hand  this  twenty-fourth  day  of        February, 

1912. 
Witness  Melville  A.  Rickett  John  J.  Hanrahan 

Name.  Name  of  Employee. 

4  Liberty  Square.  348  Tremont  Street. 

Street  and  number.  Street  and  number. 

Boston  Boston. 

City  or  town.  City  or  town. 

Approved  March  26,  1913,  subject  to  the  provisions  of  the  Workmen's 
Compensation  Act. 

Industrial  Accident  Board, 
Robert  E.  Grandfield,  Secretary. 
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Findings    and   Decision   of   the    Industrial   Accident   Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  Aug.  27,  1914,  at  11.15 
A.M.,  and  affirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

The  employee,  John  J.  Hanrahan,  received  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment,  by  reason 
of  a  fall  from  a  staging  while  performing  his  work  as  a  brick- 
layer on  Nov.  7,  1912,  and  received  compensation  on  account 
of  incapacity  for  work  until  March  2,  1913.  On  that  date  he 
was  examined  by  Dr.  Francis  D.  Donoghue,  the  impartial 
physician  appointed  by  the  Board,  who  stated  that  he  was 
able  to  resume  his  former  employment. 

The  evidence  shows  that  the  employee  was  advised  and 
treated  for  a  condition  of  abscess  and  fistula  at  the  Carney 
Hospital  on  Nov.  27,  1912,  and  that  he  attributed  this  condi- 
tion to  the  accident  which  had  happened  a  few  days  before. 
The  impartial  physician.  Dr.  Francis  D.  Donoghue,  testified 
that,  in  his  opinion,  the  abscess  and  fistula  were  not  caused  or 
affected  by  the  accident  and  fall  and  must  have  existed  before 
the  accident.  He  stated  that  the  employee  was  able  to  perform 
his  regular  work  on  March  2,  1913. 

The  Board  finds,  upon  all  the  evidence,  that  the  abscess  and 
fistula  were  not  caused  or  affected  by  the  fall  sustained  on 
Nov.  7,  1912,  but  existed  and  were  developing  before  said  fall, 
and  that  the  employee,  John  J.  Hanrahan,  is  not  entitled  to 
compensation  after  March  2,  1913,  upon  which  date  all  in- 
capacity for  work  due  to  the  injury  ceased. 

James  B.  Carroll. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  844. 

Michael  Smith,  Employee, 

DowNEs  Lumber  Company,  Employer, 

Travelers  Insurance  Company,  Insurer, 

Reasonable  Medical  Service.  Unnecessary  Duplication 
OF  Medical  Attention  shown.  Insurer  not  liable 
FOR  Needless  Service. 

The  evidence  showed  that  there  was  a  duplication  of  service  on  the  part  of  the 
five  physicians  who  attended  this  employee,  and  that  the  latter  was  not  con- 
sulted as  to  the  calling  of  certain  physicians. 

Held,  that  the  insurer  was  liable  only  for  the  payment  of  a  reasonable  fee  to  phy- 
sicians whose  services  were  reasonably  necessary. 

Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Michael  Smith 
p.  Travelers  Insurance  Company,  this  being  case  No.  844  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  William 
C.  Prout  and  Dr.  F.  L.  Lowell  of  Boston,  Mass.,  representing 
the  insurer  and  employee,  respectively,  heard  the  parties  and 
their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  New  Albion  Building,  Boston,  Mass.,  on  Tuesday, 
Sept.  15,  1914,  at  9.30  a.m. 

The  same  committee,  with  Mr.  Holman  substituting  as 
chairman  for  Mr.  Parks,  attempted  to  hear  the  parties  on 
Wednesday,  May  6,  1914,  at  2  p.m.,  Friday,  May  22,  1914,  at 
10  A.M.,  and  Wednesday,  July  1,  1914,  at  10  a.m.,  but  was 
unable  to  proceed  because  of  the  absence  of  certain  physicians. 

The  evidence  showed  that  there  was  a  duplication  of  service 
on  the  part  of  physicians  in  this  case,  and  that  the  employee 
was  not  consulted  as  to  the  calling  of  certain  physicians. 

Five  physicians  attended  him  at  various  times  during  the 
first  two  weeks  for  an  injury  that  was  not  in  itself  serious  and 
which  did  not  prevent  him  from  returning  to  work  in  a  short 
time  after  its  occurrence. 
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The  committee  therefore  finds  that  there  was  no  reason,  so 
far  as  the  evidence  shows,  for  the  attendance  by  Dr.  J.  A. 
Carroll,  and  his  bill  for  services  is  therefore  disallowed.  The 
bill  of  Dr.  G.  W.  Avery  is  approved  in  the  sum  of  $8,  this 
being  a  reduction  from  $11,  said  sum  of  $8  being  a  reasonable 
fee  for  the  services  rendered.  The  bill  of  Dr.  William  H. 
Trayes  is  approved  in  the  sum  of  $4,  this  being  a  reduction 
from  $8,  said  sum  of  $4  being  a  reasonable  fee  for  the  services 
rendered.  The  bill  of  Dr.  John  D.  Spaulding  is  approved  in 
the  sum  of  $6,  this  being  a  reduction  from  $8,  said  sum  of  $6 
being  a  reasonable  fee  for  the  services  rendered.  The  committee 
finds  that  there  appeared  to  be  no  reason  for  the  services  of  a 
Dr.  Murphy,  and  therefore  disapproves  the  payment  of  any 
fee  to  the  said  physician. 

There  is  due  by  the  insurer,  under  this  decision,  a  total  sum 
of  $18,  which  the  insurer  should  pay  to  the  physicians  direct, 
as  above  found,  the  evidence  showing  that  this  is  a  reasonable 
fee  for  the  services  rendered. 

Joseph  A.  Parks. 

William  C.  Prout. 

Freeman  L.  Lowell. 


Case  No.  849. 

Louis  Michalles,  Employee, 

Merrimack  Manufacturing  Company,  Employer, 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Arising  out   of  the   Employment.     Previously  Diseased 
Condition  of  Varicocele  not  accelerated  by  Injury. 

The  evidence  showed  that  the  employee  suffered  somewhat  from  a  strain  received 
at  the  time  and  by  reason  of  the  injury,  but  that  the  cause  of  the  incapacity 
since  said  strain  and  injury  has  been  and  is  due  at  the  present  time  to  the 
condition  of  varicose  veins  and  varicocele,  and  that  they  existed  before  the 
injury.  They  were  not  materidlly  affected  by  the  injury,  but  were  in  the 
course  of  development  before  that  time  and  continued  to  develop  from  natural 
causes,  unaffected,  materially,  by  the  strain  and  injury. 

Held,  that  the  employee  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
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ments  thereto,  having  investigated  the  claim  of  Louis  Michalles 
V.  American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  849  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  John  J. 
Devine  representing  the  employee,  and  Benjamin  J.  Maloney 
representing  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  City  Hall,  Lowell,  Mass.,  on  Wednes- 
day, April  29,  1914,  and  Friday,  June  5,  1914,  and  reports  as 
follows:  — 

The  committee  finds  that  on  May  1,  1913,  this  employee  re- 
ceived an  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment. His  position  was  that  of  a  general  laborer  and  freight 
elevator  operator  for  the  employer  at  his  plant  in  Lowell. 
His  average  weekly  wages  were  $8.20. 

At  the  time  of  the  injury  he  was  dragging  two  heavy,  empty 
packing  boxes  across  a  wooden  floor,  when  the  boxes  were 
stopped  by  a  nail  or  other  obstacle  in  the  floor,  thereby  causing 
a  muscular  wrench  to  the  employee.  At  the  same  time,  the 
upper  box  which  he  was  hauling  dropped  to  the  floor,  scraping 
the  employee's  right  leg  a  little  above  the  ankle  when  falling. 
Only  the  surface  of  the  skin  was  scratched  in  a  downward  direc- 
tion over  an  area  of  about  an  inch  square,  situated  on  the  in- 
side of  the  leg  about  one  inch  above  the  ankle. 

The  employee  testified  that  before  this  injury  he  had  always 
been  a  strong  and  hard-working  man,  working  at  physical  labor 
which  required  practically  the  "strength  of  a  horse,'*  and  that 
he  had  never  had  any  trouble  with  this  leg,  or  with  swollen 
veins,  varicose  veins  or  varicocele;  but  that  about  a  month 
after  the  date  of  the  injury  the  veins  of  his  right  leg  began  to 
swell  at  about  the  point  where  the  box  made  the  scratches,  and 
that  the  swelling  of  these  veins  grew  worse  thereafter  for  about 
a  month,  when  they  became  very  much  swollen,  in  about  as 
bad  a  condition  as  they  were  at  the  time  of  the  hearing.  At 
the  time  of  the  hearings  they  were  in  a  badly  swollen  condition. 
He  testified  further  that  immediately  at  the  time  of  the  injury 
he  felt  a  severe  pain  in  said  leg  where  he  was  hit,  and  at  the 
same  time  in  the  scrotum;    that  his  right  leg,  following  the 
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injury,  swelled  considerably  from  about  the  place  where  it  was 
hit  to  about  the  knee;  that  this  took  place  during  the  first 
week  or  two  following  the  injury,  and  then  subsided.  This 
swelling  did  not  include  the  veins. 

The  employee  had  worked,  following  the  injury,  with  the 
exception  of  five  days,  until  Aug.  23,  1913,  when  he  stopped 
work  on  account  of  a  total  incapacity  for  labor.  This  total  in- 
capacity was  due  to  varicose  veins  of  the  right  leg,  and  varico- 
cele in  the  scrotum,  where  he  testified  he  received  a  part  of  the 
pain  at  the  time  of  the  injury.  His  left  leg  was  also  affected 
to  a  lesser  degree  by  varicose  veins,  not,  however,  ascribed  to 
the  injury. 

He  had  been  treated  after  the  injury  by  Dr.  David  S.  Belle- 
humeur,  his  family  physician,  who  had  attended  him  since 
then  to  the  time  of  the  hearing,  and  was  familiar  with  his  con- 
dition since  the  injury,  and  also  with  the  condition  of  the  vari- 
cose veins  and  varicocele. 

It  was  agreed  at  the  hearing  by  his  counsel  that  Dr.  Belle- 
humeur,  who  was  not  present  at  the.  hearing,  was  in  doubt 
whether  or  not  the  condition  of  the  varicosity  and  varicocele 
arose  out  of  or  was  in  any  way  affected  by  the  injury. 

Dr.  Leon  F.  Gage,  called  by  the  insurer,  testified  that  he 
had  examined  the  claimant,  and  that,  in  his  opinion,  the  con- 
dition of  the  varicosity  and  varicocele  neither  arose  out  of  nor 
was  affected  by  the  injury. 

A  report  of  Dr.  Thomas  F.  Carroll,  an  impartial  physician 
appointed  by  the  Board,  was  also  before  the  committee,  stating 
that,  in  his  opinion,  the  employee  had  varicose  veins  before  the 
accident,  and  that  if  he  had  varicose  veins  before  the  accident, 
the  strain  would  surely  have  aggravated  the  condition.  The 
date  of  Dr.  Carroll's  examination  was  May  14,  1914,  and  before 
this  time  he  had  never  seen  or  examined  the  employee. 

The  committee  finds  that  this  employee  suffered  somewhat 
from  a  strain  received  at  the  time  and  by  reason  of  the  injury, 
but  that  the  cause  of  his  incapacity  since  said  strain  and  injury 
has  been  and  now  is  due  to  the  condition  of  varicose  veins  and 
varicocele,  and  that  they  existed  before  the  injury  and  were  not 
materially  affected  by  said  injury,  but  were  in  the  course  of 
development  before  that  time,  and  continued  to  develop  from 
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said  natural  cause,  unaffected  materially,  by  the  strain  and 
injury;  and  that  the  employee  is,  therefore,  not  entitled  to 
compensation. 

David  T.  Dickinson. 

Benjamin  J.  Maloney. 
John  J.  Devine  dissents. 


Cask  No.  873. 

Angela  Alphonse,  Widow  of  Michael  Alphonse,  Employee. 
Bay  State  Street  Railway  Company,  Employer. 
Massachusetts  Employees  Insurance  Association,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from 
Inhalation  Pneumonia,  following  Operation  for 
Hernia. 

The  evidence  shows  that  the  employee  received  a  personal  injury  arising  out  of 
his  employment  as  an  assistant  foreman  in  the  track  department  of  the  em- 
ploying railway  company,  by  reason  of  whJeh  a  condition  of  hemia  already 
existing  was  so  aggravated  and  accelerated  that  it  became  strangulated. 
Following  an  operation  'for  the  relief  of  this  latter  condition^  the  workman 
died  from  inhalation  pneumonia,  the  direct  result  of  said  operation. 

Held^  that  the  claimant  widow  was  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

DteUion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Angela  Alphonse, 
widow  of  Michael  Alphonse,  v.  Massachusetts  Employees  In- 
surance Association,  this  being  case  No.  873  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  fbllows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man,  representing  the  Industrial  Accident  Board,  chairman, 
A.  F.  C.  Fiske,  representing  the  insurer  and  Timothy  J.  Feeney, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  Committee  Room  No.  30,  City  Hall,  Fall  River,  Mass.,  on 
Tuesday,  May  19,  1914,  at  2  p.m.,  and  at  a  continued  hearing 
on  Tuesday,  May  26,  1914,  at  4.30  p.m. 
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John  W.  Cronin  appeared  for  the  insurer  and  Frank  M. 
Silvia  appeared  for  the  widow. 

It  was  agreed  that  the  average  weekly  wages  were  $12,  and 
that  the  deceased  was  an  employee  of  the  Bay  State  Street 
Railway  Company. 

Michael  Alphonse  had  been  employed  by  the  Bay  State  Street 
Railway  Company  for  the  last  seven  or  eight  years,  the  last 
few  years  of  which  he  was  employed  as  an  assistant  foreman  of 
the  track  department,  or,  rather,  laborer  gang;  he  was  an 
Italian;  worked  as  a  foreman  but  also  as  a  laborer,  that  is  to 
say,  his  work  as  foreman  did  not  consist  in  the  work  of  fore- 
man but  manual  labor  the  same  as  the  rest  of  the  laborers. 
On  Saturday,  February  14,  he  had  worked  for  the  Bay  State 
Street  Railway  Company  doing  snow,  ice  and  water  duty, 
which  means  that  there  had  been  a  storm  and  that  the  tracks 
were  in  such  a  condition  that  in  order  to  safely  operate  the 
passenger  cars  of  the  defendant  company  it  was  necessary  that 
the  laborers  connected  with  that  department  clear  oflf  certain 
parts  of  the  track,  take  care  of  the  water,  ice  and  snow  condi- 
tions, particularly  in  relation  to  switches.  On  Saturday,  Mr. 
Alphonse  worked  from  early  in  the  morning  until  nearly  noon- 
time clearing  the  switches,  doing  water  duty  and  snow  duty  on 
the  tracks,  and  on  that  day,  the  14th  of  February,  there  was 
a  very  heavy  storm,  —  one  of  the  worst  storms  they  had  had  to 
contend  with  the  past  winter.  He  worked  all  that  morning  in 
a  downpour  of  rain,  doing  this  work,  which  was  a  necessity, 
which  could  not  be  put  off  on  account  of  the  conditions  which 
made  it  unsafe  to  operate  the  passenger  cars;  he  became  thor- 
oughly drenched,  and  about  noontime  he  was  sent  home  by  the 
man  in  charge  and  changed  his  clothing.  He  went  back  after 
dinner  and  continued  to  work  outside  again  imtil  late  at  night. 
He  got  home  on  Saturday  night,  made  no  complaint,  felt  all 
right.  On  Sunday  morning  he  got  up  at  his  usual  hour  to  go 
to  work;  his  wife  testified  that  he  made  no  complaint  of  illness 
or  pain  before  going  to  work.  He  reported  for  work  at  the 
North  Main  Street  company's  barn,  and  was  sent  by  Mr.  Lee, 
who  is  the  superintendent  or  head  foreman  of  the  street  rail- 
way department,  over  the  river,  so  called,  to  Somerset,  where 
they  were  having  a  good  deal  of  trouble  by  reason  of  the 
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passenger  cars  not  being  able  to  properly  go  along  the  rails  on 
account  of  the  enormous  quantity  of  ice  which  had  accumu- 
lated in  between  the  rails  and  was  causing  a  scraping  or  rub- 
bing of  the  motors  of  the  car.  This  work  over  the  river  ne- 
cessitated that  some  one  go  over  there  with  a  pick  and  shovel 
and  work  along  in  between  the  rails  and  pick  away  the  ice, 
which  was  so  high  that  it  rubbed  the  bottom  of  the  motors  and 
interfered  with  the  traflSc.  At  the  time  the  company  were 
short  of  help;  they  had  on  the  track  four  men,  and  Michael 
Alphonse  was  sent  on  this  Sunday  morning  to  take  care  of  the 
Taunton  line  and  pick  away  the  ice.  Mr.  Lee  testified  that 
Alphonse  complained  to  him  of  pain  in  his  stomach,  and  rubbed 
his  hands  across  that  region  at  the  time  he  was  ordered  to  go 
over  the  river,  but  that  Alphonse  stated  he  was  not  sick  enough 
to  prevent  his  working.  After  he  had  been  working  for  about 
an  hour  he  felt  a  sudden  pain;  he  came  back  to  the  car  barn  — 
could  not  work  any  more;  he  had  to  give  up  his  work.  He 
reported  to  Mr.  Lee  at  the  car  barn,  stating  that  he  felt  a 
pain  and  could  not  do  any  more  work.  Mr.  Lee  sent  him  to 
Dr.  Parlow,  who  lives  in  the  vicinity  of  the  car  barn,  and  Dr. 
Parlow  found,  on  his  examination,  that  Michael  Alphonse  had 
received  recently  and  was  suflfering  from  strangulated  hernia. 
On  the  doctor's  advice  the  man  was  sent  immediately  to  the 
St.  Anne's  Hospital,  and  at  that  hospital  it  was  found  neces- 
sary to  immediately  operate  on  the  man.  As  a  result  of  the 
operation,  and  as  a  result  primarily  of  the  hernia,  caused  by 
the  overexertion  in  his  work,  the  man  died.  He  was  taken  to 
the  hospital  on  the  15th  and  died  at  5  o'clock  on  the  morning 
of  the  18th. 

The  insurance  company  denies  liability  on  the  ground  that 
there  was  no  way  of  connecting  the  hernia  or  the  strangulation 
with  any  incident  connected  with  his  work. 

George  G.  Parlow,  M.D.,  testified  that  he  is  a  practicing 
physician  in  Fall  River;  his  oflSce  residence  is  857  North  Main 
Street.  On  Sunday,  February  15,  Michael  Alphonse  came  to 
his  office;  he  was  accompanied  by  his  foreman;  he  examined 
him;  he  talked  with  him;  he  came  into  his  office  about  12 
o'clock;  he  was  suffering  great  pain;  complained  of  pain  in 
the  abdomen;  he  had  him  stripped  down  and  found  a  strangu- 
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lated  hernia,  a  left  inguinal  hernia  direct;  he  informed  him 
that  he  had  been  taken  ill  that  morning  while  working  across 
the  river;  he  had  to  give  up  his  work;  he  said  that  he  had 
been  into  the  drug  store  and  tried  to  get  something  to  relieve 
his  condition;  they  gave  him  a  dose  of  epsom  salts;  the  lesion 
showed  a  round  surface  and  black;  the  doctor  diagnosed  it  as 
strangulated  hernia.  He  immediately  told  him  that  he  would 
have  to  go  to  the  hospital;  he  agreed  and  the  doctor  took  him 
into  the  St.  Anne's  Hospital;  and  he  was  operated  on  about 
3  o'clock  that  afternoon,  —  just  as  quick  as  he  could  be  pre^ 
pared;  before  the  operation  the  doctor  asked  him  if  he  had 
ever  had  a  bunch  in  the  region  of  the  hernia,  and  he  said  that 
he  had  never  noticed  any;  he  had  that  conversation  with  him 
at  the  hospital.  A  strangulated  hernia  may  be  caused  by  any 
strain;  any  kind  of  a  strain  would  be  liable  to  produce  it,  a 
sudden  twist;  it  might  happen  during  the  swinging  of  a  pickax 
or  the  act  of  shoveling  away  ice.  The  doctor  tried  to  reduce 
the  hernia  but  he  found  it  irreducible,  and  he  knew  the  opera- 
tion was  imperative,  and  that  is  why  he  took  him  to  the  hospi- 
tal; Dr.  Gunning  saw  the  body  after  it  was  dead;  he  made  no 
autopsy;  the  doctor  was  present  at  the  operation;  it  showed 
a  strangulated  hernia;  there  was  nothing  to  show  the  age  of 
the  hernia;  from  his  observation  it  might  be  a  recent  case;  he 
would  say,  under  the  circumstances,  that  it  had  been  a  recent 
one;  he  would  say  that  he  had  a  cough,  but  he  did  not  cough 
while  he  had  him  under  observation;  during  the  time  from 
12  o'clock  until  the  time  he  passed  away  he  did  not  cough 
much;  he  was  about  sixty  years  of  age;  his  physique  was 
rugged,  strong;  he  was  about  five  feet,  six  or  seven  inches 
in  height,  thick  set  and  muscular;  as  the  doctor  recalled  it,  he 
understood  him  to  say  that  he  was  cleaning  ditches;  his  opinion 
was  that  the  hernia  occurred  on  the  morning  of  the  day  he  was 
operated  on;  he  does  not  think  that  Saturday  had  a  particle 
to  do  with  it;  he  had  nothing  to  base  his  opinion  on  except 
what  he  admitted  to  him;  he  knew  that  that  was  his  usual 
work. 

Q.  And  notwithstanding  the  fact  that  he  had  not  told  you  of  any 
particular  strain  or  twist  or  any  unusual  work,  you  still  formed  the 
opinion  that  it  was  caused  by  his  work  that  Sunday  morning?  A.  Yes, 
sir. 
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If  the  doctor  learned  that  he  had  a  hernia  before  that  Sunday 
that  would  not  necessarily  destroy  his  theory;  any  strain  is 
liable  to  produce  strangulation;  the  man  said  he  felt  great 
pain  while  working;  one  can  have  strangulated  hernia  at  any 
time;  this  man  might  have  had  a  slight  protrusion. 

Dr.  George  W.  Blood  testified  that  he  is  the  attending  physi- 
cian at  St.  Anne's  Hospital  in  Fall  River  and  one  of  the  sur- 
geons at  the  City  Hospital  in  Fall  River;  that  is  practically 
the  whole  of  his  work,  surgery;  at  St.  Anne's  Hospital  and  the 
City  Hospital  he  has  had  occasion  to  see  more  or  less  cases  of 
hernia;  he  saw  the  case  in  question,  Michael  Alphonse;  he 
came  to  St.  Anne's  Hospital  on  Sunday.  His  condition  ne- 
cessitated immediate  operation;  he  performed  the  operation; 
Dr.  Parlow  was  present;  he  remained  present  as  an  attendant; 
it  is  always  customary  for  the  medical  man  to  be  present  dur- 
ing the  operation;  if  it  is  their  case,  they  come  in;  it  is  always 
customary  for  the  attending  physician  to  be  present  to  be  able 
to  take  care  of  the  patient  afterwards.  Mr.  Alphonse  showed 
that  he  had  a  strangulated  hernia;  strangulation  was  complete; 
the  blood  supply  of  the  bowel  was  completely  shut  off,  and  the 
tube  that  came  through  the  external  ring  was  dead,  absolutely 
no  circulation  at  all;  after  waiting  half  an  hour,  applying  hot 
sponges  to  that  portion  of  the  bowel,  circulation  failed  to 
return  and  it  became  necessary  to  resect  that  section  of  the 
bowel  that  was  through  the  external  ring.  He  was  under  ether 
at  the  time  of  the  operation;  he  was  not  under  ether  very 
long;  he  came  out  as  soon  as  the  ether  stopped,  somewhere 
around  an  hour  and  a  half  or  an  hour  and  three-quarters.  Dr. 
Gunning  just  viewed  the  body;  death  was  caused  by  pneu- 
monia, what  we  call  inhalation  pneumonia;  of  course,  if  he 
hadn't  had  the  hernia  he  would  not  have  had  the  ether  or  the 
operation;  there  wasn't  anything  to  show  on  the  outside  except 
this  lump,  which  was  very  firm  and  hard;  when  the  sac  was 
opened,  the  bowels  were  completely  dead;  in  all  probability 
he  had  a  small  hernia  without  knowing  it,  but  the  doctor  did 
not  think  that  there  was  any  question  but  what  strangulation 
was  due  to  some  sudden  abdominal  pressure. 

Q.  What  would  you  expect  of  a  man  going  to  work  in  the  morning, 
feeling  all  right,  if  this  man  had  gone  to  work  on  this  Sunday  morning 
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feeling  all  right,  that  he  had  worked  until  about  9  o'clock  in  the  morning 
and  then  suddenly  felt  a  pain  and  came  over  to  Dr.  Parlow,  and  on  his 
examination  found  a  strangulated  hernia,  and  then  the  result  as  you 
found  it,  how  would  you  say  the  strangulation  was  caused?  A.  I  should 
say  it  was  caused  at  the  time  the  pain  took  him.  He  was  taken  with 
acute  pain. 

Q.  If  he  was  working  at  that  time,  you  would  say  it  was  caused  by 
an  overexertion  of  some  kind?    A.  In  all  probability.  .  .  . 

Q.  And  you  did  not  form  any  opinion  as  to  how  long  that  had  been 
through  the  internal  ring?  A.  I  don't  think  there  is  any  way  in  which 
any  one  could  give  an  opinion  on  that. 

The  doctor  feels  that  it  was  perfectly  possible  for  him  to  get 
that  strain  at  his  work  picking  ice;  in  this  case,  judging  from 
the  history  of  the  case,  he  thinks  it  is  fair  to  assume;  he  would 
say  that  the  work  he  was  doing  on  Saturday,  the  day  before, 
had  nothing  to  do  with  causing  his  hernia;  he  would  rule  out 
Saturday.  A  man  with  a  strangulated  hernia  is  not  able  to 
work,  —  the  pain  would  be  so  acute  that  he  would  have  to 
stop  immediately;  strangulation  came  to  this  man  while  he 
was  on  the  job;  strangulation  is  the  final  stage;  this  man  had 
a  slight  cough;  at  the  time  the  doctor  performed  the  operation 
he  had  a  little  bronchitis  in  his  xight  lung;  after  he  died,  the 
doctor  took  the  stitches  out  of  the  wound  and  looked  at  the 
bowel;  he  wanted  to  see  how  much  bowel  had  healed  and  see 
how  the  opening  was  through  at  the  hernia;  that  was  perfectly 
all  right;  he  would  not  consider  his  bowels  abnormally  full,  he 
would  say  just  about  normal;  strangulated  hernia  is  where  the 
blood  pressure  is  cut  off;  this  sac  that  comes  down  is  the 
peritoneum. 

Q.  In  a  man  having  an  incipient  hernia,  would  coughing,  unless  it 
were  very  severe,  produce  a  complete  hernia?  A.  I  should  think  it  would 
have  to  be  a  severe  and  violent  fit  of  coughing. 

The  doctor  would  say  that  the  ordinary,  average  cough 
would  hardly  produce  that;  he  would  say  that  such  work  as 
this  man  was  doing  was  an  adequate  cause. 

Q.  Could  you  tell  from  the  appearance  or  any  examination  that  its 
size  was  such  a  size  that  would  have  developed  from  morning  when  he 
first  saw  Dr.  Parlow;   could  you  tell  from  the  appearance  of  this  pro- 
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tuberance  or  any  examination  that  the  size  to  which  it  was  drawn  when 
you  ^w  it  might  have  developed  at  the  time?    A.  0,  yes. 
Q.  It  could  have  developed  in  three  or  four  hours?    A.  Yes. 

The  doctor  examined  the  sac  itself;  the  sac,  without  a  doubt, 
had  been  there  for  some  time,  although  he  does  not  think  it 
came  through  the  external  ring  at  the  time  of  this  severe  pain; 
the  appearance  of  the  sac  was  consistent  with  it  being  an  old 
hernia;  a  man  with  strangulated  hernia  knows  he  has  trouble 
immediately;  a  man  can  get  a  partial  strangulation  and  sort  of 
begin  to  have  pain  and  discomfort  there,  and  as  that  strangu- 
lation progressed  the  pain  would  become  more  acute. 

Q.  And  if  this  man  had  a  hernia  caused  by  something  the  day  before, 
and  the  strangulation  then  commenced  to  be  slight  as  he  was  sleeping 
over  night,  and  was  bothering  him  somewhat  in  the  morning;  as  he  got 
around  during  the  day  that  would  become  worse?  A.  It  probably  would 
under  those  circmnstances. 

A  man  being  knocked  out,  it  would  not  necessarily  knock 
him  out  in  such  a  way  that  he  could  not  proceed  home  by  a 
conveyance  or  walk  home,  but  would  stop  him  from  doing 
manual  labor;  he  could  not  swing  a  pickax;  in  shoveling  ice, 
the  tendency  to  cause  the  force  that  would  be  necessary  would 
be  even  greater  than  using  the  pick;  he  did  not  hear  this  man 
cough  at  all;  he  had  this  man  in  the  hospital  to  look  after  him 
every  day  himself,  and  he  saw  him  every  day;  he  asked  him 
what  the  first  thing  was  that  he  felt,  but  he  did  not  ask  him 
what  he  was  doing;  he  did  tell  him  that  he  was  at  work  and  he 
felt  this  sudden  pain,  and  that  it  was  so  severe  that  he  had  to 
quit  work;  there  was  no  history  of  pain  previous  to  this;  he 
said  he  did  not  have  any. 

Daniel  Sullivan  testified  that  in  February,  1914,  there  were 
not  over  five  or  six  men  working  on  the  track  department, 
that  is,  including  himself  and  the  blacksmith;  he  remembered 
the  Sunday  in  question  and  he  remembered  the  Saturday 
before;  on  Saturday  it  was  stormy,  rainy,  —  it  had  snowed 
some  time  before  that;  they  were  cleaning  oflf  the  snow  and 
ice  on  the  rails;  snow  work  means  cleaning  snow  oflf  the  tracks; 
m  the  low  places  the  water  is  liable  to  get  into  the  motors; 
sometimes  in  the  winter  time  the  ice  gets  in  such  a  condition 
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between  the  rails  that  the  motors  do  what  is  called  rubbing; 
that  is,  the  bottom  of  the  motors  rub  on  the  ice  between  the 
rails;  that  causes  the  dropping  of  motors;  in  between  the  rails 
there  are  what  are  called  culverts,  and  those  are  sort  of  ditches 
that  run  across  the  track  from  rail  to  rail  and  carry  the  water 
into  the  ditch;  in  winter^  time  we  have  to  dig  them  out  and 
keep  them  free;  he  saw  Michael  Alphonse  after  he  came  back 
that  Sunday  morning  from  Pottersville;  he  was  in  the  entry 
where  you  go  upstairs;  the  oflSce  is  upstairs  in  the  barn,  car 
bam  proper;  he  was  sitting  on  a  bench  in  the  entryway.  Al- 
phonse talked  broken  English;  he  told  him  that  he  was  sick, 
that  he  had  to  go  home;  that  was  about  11  o'clock  Simday 
morning;  he  told  him  he  came  from  over  the  river  then;  he 
had  been  picking  ice  and  dirt  between  the  rails;  by  picking 
ice  between  the  rails  he  means  digging  bS  the  ice  and  dirt  to 
give  a  chance  for  the  water  to  rim  away;  it  is  customary  for 
reports  to  be  made  to  Mr.  Sullivan;   after  the  ice  is  picked,  it 

is  shoveled  to  one  side  on  the  bank  next  to  the  wall. 

• 

Q.  When  you  pick  ice  you  pick  it  into  small  pieces  or  break  it  up  in 
cakes?  A.  That  is  all  due  to  the  condition  of  the  ground,  whether  frozen 
hard  or  soft;  if  it  is  frozen  hard  it  doesn't  come  off  in  very  good  pieces 
but  if  it  is  frozen  three  or  four  inches  it  comes  off  in  big  cakes. 

It  is  not  very  easy  to  shovel  ice,  it  is  hard  work;,  you  are 
against  the  jar  of  the  frozen  pieces  that  have  not  been  picked; 
when  Alphonse  told  him  he  was  sick  and  had  to  go  home,  he 
went  upstairs  and  told  Mr.  Lee  he  was  sick,  and  he  told  him 
to  take  him  to  the  nearest  doctor;  he  took  him  over  to  Dr. 
Parlow;  the  doctor  was  out  when  he  got  there,  but  his  wife 
told  him  he  would  be  in  about  12  o'clock,  so  he  went  down 
with  him  again  at  12  o'clock;  they  did  not  try  to  get  any 
other  doctor;  Alphonse  was  lying  down  on  the  bench  on  bis 
elbow;  he  did  not  go  to  the  hospital  with  him;  he  came  in 
on  the  car  from  Somerset;  he  saw  him  on  Saturday;  he  worked 
all  day  Saturday  only  while  he  went  home  to  change  his  clothes. 

Frank  A.  Lee  testified  that  he  is  division  road  master  for  the 
Bay  State  Street  Railway  Company;  he  knew  Michael  Al- 
phonse; he  was  there  when  he  came;  he  saw  him  on  the 
Sunday  morning  in  question;   he  went  to  Riverside  Avenue  to 
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pick  oflf  ice;  picking  ice  is  quite  bard  work  at  times;  it  takes 
quite  a  lot  of  muscular  force,  especially  at  that  time  of  the 
year;  he  remembered  that  particular  storm;  it  rained  and 
froze  up,  —  one  of  the  worst  conditions  for  railroads;  it  is 
one  of  the  worst  conditions  to  be  met  with  in  the  operation  of 
an  electric  car;  that  would  require  quick  work,  one  would 
have  to  give  it  strict  attention  at  once;  he  does  not  know 
whether  he  finished  that  work;  he  saw  him  again  between 
10  and  10.30  o'clock  at  the  car  barn;  he  could  not  say  whether 
that  was  just  as  he  got  oflf  the  car  or  not;  he  should  judge  it 
was  just  as  the  10.30  car  came  in;  the  car  comes  in  about 
10.22;  it  is  due  at  City  Hall  about  10.30;  he  should  judge 
that  was  the  car  he  came  on;  he  was  talking  to  him  at  8.30; 
if  he  went  over  at  8.30  he  could  not  have  got  back  before  that 
anyway;  he  does  not  know  whether  he  did  any  work  over 
there  or  not;  he  should  judge  the  work  was  done;  no  one  else 
did  it  besides  Mr.  Alphonse,  to  his  knowledge;  he  saw  him  at 
the  time  he  went  to  the  doctor's  office;  he  could  not  tell  what 
he  drank;  he  described  the  trouble  he  had  and  told  the  clerk 
about  his  bowels  needing  attention;  he  just  said  he  was  sick; 
the  first  time  he  saw  him  that  morning  was  when  he  came  down 
out  of  the  office,  about  8.30,  and  met  him;  he  told  him  there 
was  a  report  of  high  centers  at  the  cemetery  at  the  new  bridge, 
and  asked  him  to  go  over  there;  he  replied  that  he  was  not 
feeling  very  well;  he  said  he  was  well  enough  to  go  over  there 
and  attend  to  that;  when  he  said  he  was  not  feeling  well,  Mr. 
Lee  asked  him  what  the  trouble  was,  and  he  said  he  had  trouble 
there  (placing  his  hands  on  his  stomach);  the  next  time  he 
saw  him  was  between  10.30  and  11  o'clock;  he  asked  him  if 
the  work  were  done  and  if  it  were  all  right  over  there,  and  he 
said  "Yes;"  he  said  he  was  not  feeling  quite  so  well,  was 
feeling  worse;  he  went  back  upstairs,  and  Alphonse  came 
inside  and  sat  down;  about  fifteen  minutes  afterwards  one  of 
the  parties  came  up  and  informed  Mr.  Lee  that  he  was  very 
bad,  so  he  came  down  and  saw  the  man  sitting  down  on  the 
bench;  he  asked  him  if  he  were  worse,  and  he  said,  "Yes,"  so 
he  took  him  over  to  the  drug  store  and  bought  him  a  drink; 
he  described  his  feeling  to  the  drug  clerk;  the  druggist  did  not 
tell  him  what  he  gave  him  to  drink;   after  he  had  that  drink, 
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he  came  back  with  him;  he  saw  him  after  that;  Dan  Sullivan 
came  upstairs  and  told  him  that  he  was  very  bad;  he  instructed 
Sullivan  to  take  him  to  a  doctor;  he  took  him  to  Dr.  Parlow, 
who  was  not  in  and  would  not  be  in  until  noon;  he  told  Sulli- 
van to  wait  until  noon,  so  at  noon  he  went  with  him  again; 
the  next  time  he  saw  the  man  was  on  the  car  going  to  the 
hospital;  he  did  not  tell  him  about  his  hernia;  he  always  had 
been  good  and  healthy  and  a  hard-working  man;  he  performed 
the  same  kind  of  work  the  rest  were  doing;  that  is,  doing  all 
the  hard  work  that  was  done  on  the  tracks  at  that  time;  six 
days'  labor  and  stand  by  on  Sunday  and  away  from  home; 
he  had  done  that  two  years,  reported  on  Sundays;  he  never 
knew  of  his  loafing  much;  never  knew  of  his  being  sick  before. 
Mr.  Walter  Reeves  testified  that  on  Saturday  afternoon 
there  was  some  trouble  with  the  switch,  the  tongue  was  loose; 
by  a  loose  switch  he  means  that  part  of  the  switch  would  not 
stay  in  its  position,  too  loose. 

Q.  You  described  something  about  the  work  that  can  be  done  with 
a  man  caring  for  a  loose  switch;  I  want  you  to  tell  us  what  you  saw 
Alphonse  do  on  that  day,  not  what  men  might  do,  but  what  you  saw 
Alphonse  do  on  that  day,  what  kind  of  work  did  he  do?  A.  He  took  a 
small  bar  and  helped  me  to  lift  it  out  and  he  dropped  it  in,  and  I  chimed 
it  up  myself  —  I  tightened  up  the  belt. 

He  used  a  shovel  to  let  the  cars  get  over  it,  he  had  no  bar 
until  he  came;  he  did  not  see  him  doing  any  lifting  work  or 
work  requiring  any  effort  on  that  day;  after  they  got  through, 
they  got  on  the  sidewalk  waiting  for  the  car,  and  he  took  a 
coughing  spell;  he  told  him  that  he  had  a  very  bad  cold;  he 
would  describe  it  as  a  slight  spell;  he  only  had  one  spell;  he 
did  not  think  it  amounted  to  much;  he  coughed  hard  but  it 
did  not  sound  hard;  he  acted  as  if  he  was  going  to  vomit 
after  he  began  coughing;  that  spell  lasted  five  minutes;  he 
told  him  that  he  had  a  bad  cold;  he  did  not  see  him  the  next 
day.  If  the  tongue  is  loose  the  switch  flies  up  and  breaks  in 
two;  it  might  cause  a  derailment  of  the  car;  if  it  is  loose  you 
have  to  hold  against  the  force  of  pushing  it  back;  he  did  not 
see  Alphonse  hold  switches  at  all;  that  switch  was  reported  to 
him  as  being  out  of  order;    there  was  nobody  there  but  this 


Digitized  by  VjOOQ IC 


ALPH0N8E  V.  MASSACHUSETTS  EMPLOYEES  INSURANCE  ASS'N.      95 

man;  in  the  condition  he  found  the  switch,  it  would  have  been 
necessary  for  some  one  to  hold  the  switch  for  the  cars  to  go 
over;  if  he  was  the  only  man  there  he  probably  held  it. 

Angela  Alphonse  testified  that  she  is  the  widow  of  Michael 
Alphonse;  she  lived  with  her  husband;  they  lived  at  Somer- 
set; her  husband  was  fifty-eight  years  old;  he  had  worked 
for  the  car  company  eight  years;  on  the  Saturday  before  he 
went  to  the  hospital  he  came  home  wet  and  changed  his 
clothes  and  went  back  to  work;  on  Saturday  night  he  came 
home  at  8  o'clock;  he  went  to  work  again  on  Sunday;  she 
saw  him  again  on  Monday  at  St.  Anne's  Hospital;  her  hus- 
band was  always  in  good  health,  never  had  a  pain;  he  did  not 
say  anything  before  he  went  to  work  on  Sunday  morning  that 
would  indicate  that  he  was  sick;  she  never  knew  of  her  husband 
being  sick  with  a  hernia  or  rupture. 

At  the  second  hearing.  Dr.  William  A.  Brooks  testified  as  an 
expert.  He  testified  that  he  had  had  the  usual  experience 
with  inguinal  hernias  of  a  man  connected  with  a  large  general 
hospital;  throughout  his  whole  surgical  experience  he  has  done 
a  great  deal  of  operating  on  hernias  at  different  times. 

In  answer  to  a  hypothetical  question  summarizing  the  evi- 
dence, he  said:  — 

In  looking  backward  from  the  time  when  he  was  operated  on  and  the 
intestine  was  foimd  in  the  sac,  the  first  symptom  which  the  individual 
himself  had  or  which  he  felt,  or  experienced,  was  when  he  had  this,  we 
will  call  it  abdominal  distress  or  pain  or  discomfort  which  he  complained 
of;  but  previous  to  that  time,  before  he  would  have  these  symptoms, 
something  else  must  have  occurred.  Coming  down  to  the  opinion,  the 
statement  has  been  made  that  this  man  undoubtedly  had  a  hernia,  and 
I  say  this  because  it  was  said  to  be  a  direct  hernia,  and  a  direct  hernia 
is  acquired,  and  it  takes  some  time  to  acquire  it  for  the  following  reason: 
a  direct  hernia  is  one  which  comes  directly  through  the  two  rings;  it 
does  not  pass  down  through  the  so-called  inguinal  canal;  the  external 
ring  is  outside,  the  internal  ring  is  to  the  outer  side,  a  distance  of  about 
an  inch  and  a  half,  and  is  a  small  opening  in  one  of  the  coverings  of  the 
abdomen.  An  indirect  one  has  to  come  through  the  internal  ring  and 
out  through  the  external  ring.  A  direct  hernia  is  one  which  does  not 
have  any  canal  to  go  through.  My  opinion,  therefore,  is  that  this  man 
had  a  hernia  before  the  Saturday  spoken  of;  that  for  some  reason  the 
intestines  or  contents  of  the  abdomen  had  escaped  into  this  sac;  that 
at  the  time  he  commenced  to  feel  the  distress  the  intestine  had  com- 
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menced  to  get  its  blood  supply  shut  off;  that  that  process  continued; 
that  when  he  was  given  his  salts,  which  caused  more  movement  of  the 
intestine  and  caused  more  intestine  to  go  into  the  sac,  it  became  strangu- 
lated, and  that  before  the  doctor  saw  him  the  process  had  so  extended 
that  the  serum  and  stuff  had  escaped,  which  had  discolored  the  skin  over 
the  hernia.  When  the  surgeon  operated  he  found  the  intestine  which 
had  died;  that  is  a  process  which  takes  some  little  time.  Then  he  was 
operated  on  for  a  strangulated  hernia;  gangrenous  intestine  undoubtedly 
had  existed  before. 

Q.  If,  doctor,  when  the  operation  was  performed  in  the  afternoon,  it 
was  foimd  that  the  blood  did  not  return  to  the  bowel  upon  applications 
of  hot  water,  and  after  thirty  minutes  it  was  found  necessary,  by  the 
surgeon,  to  resect  it,  would  that  be  anything  on  which  you  coidd  form 
a  judgment  in  this  matter;  that  is,  is  the  fact  that  the  hernia  was,  or 
that  the  bowel  was,  in  such  a  condition  that  the  blood  supply  would  not, 
after  the  operation,  flow  back  into  it,  and  that  the  surgeon,  after  attempt- 
ing for  many  hours  to  get  it  back  in  the  ordinary  way,  resected  it,  would 
you  from  that  circumstance,  as  well  as  from  the  circumstance  that  its 
contents  were  dead,  form  any  conclusion  as  to  how  long  it  had  been 
strangulated?  A.  Well,  it  indicates,  —  as  a  rule,  you  can  safely  wait 
on  strangulated  hernia  for  six  or  eight  hours,  —  in  a  general  way  it  shows 
that  it  had  been  strangulated  for  some  little  time. 

Q.  Well,  now,  doctor,  you  have  said  that  the  fact  that  a  hernia  is 
direct,  meant  to  you  that  it  was  an  old  one.  Will  you  go  into  that  a  little 
mite  more?  A.  Just  as  I  have  said,  the  process  had  been  going  on  long 
enough  so  that  the  internal  ring  was  stretched  down  an  inch  and  a  half, 
and  was  directly  under  the  external  ring.  In  my  opinion,  a  direct  hernia 
would  be  more  conclusive  than  an  indirect,  for  the  reason  that  when 
you  find  a  direct  hernia  you  conclude  that  it  has  existed  for  some  time. 

Q.  Well,  now,  doctor,  assuming  that  you  have  a  hernia,  that  you 
have  it  protruding  through  the  inner  and  outer  rings,  and  assmning  the 
fact  that  that  hernia  becomes  strangulated,  is  it  necessary  for  strangu- 
lation to  find  some  further  strain  once  you  have  the  protrusion?  A.  In 
the  history  of  a  strain? 

Q.  Yes.  A.  No,  sir,  for  the  simple  reason  that  the  hernia  may  come 
down,  and  he  may  go  to  bed  and  wake  up  with  it  strangulated.  That 
comes  about  most  commonly  because  a  part  of  an  intestine  gets  out  into 
the  sac,  and  what  we  call  peristalsis,  that  is  the  wave  of  motion  which 
goes  along  the  intestine,  forces  more  of  the  intestine  into  the  sac,  and 
finally  there  comes  a  time  when  the  ring  is  filled  up,  and  then  the  circu- 
lation commences  to  get  shut  off,  not  from  any  pressure  of  the  ring  but 
from  too  much  stuff  trying  to  get  through  a  small  opening.  A  hernia 
may  come  down  and  the  man  may  not  be  able  to  get  it  back,  and  if  he 
does  not,  it  becomes  strangulated. 

Q.  Now,  doctor,  assuming  that  you  have  a  hernia  down  which  is  not 
reducible,  and  it  was  in  evidence  at  the  other  trial  that  when  Dr.  Parlow 
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saw  the  case  the  hernia  was  not  reducible,  and  assuming  that  the  ring 
had  begun  to  pinch  upon  some  part  of  the  sac,  would  that  in  the  first 
place  cause  any  pain  or  discomfort?  A.  In  the  first  place,  it  is  not  the 
ring  which  pinches,  it  is  the  forcing  into  the  ring;  forcing  comes  from  the 
inside,  the  lining  gets  too  much  filled  up;  it  is  not  until  strangulation 
begins  and  gets  pinched  that  sets  up  violent  peristalsis,  and  that  causes 
the  pain  and  distress.  The  ring  does  not  become  larger  or  smaller  at 
that  time;  the  intestine  gets  out  through  this  opening  and  then  more 
intestine  gets  into  the  sac,  and  finally  there  is  too  much  in  there  and  the 
ring  is  blocked  up.  Such  a  cough  as  was  described  might  or  might  not 
be  an  adequate  cause  for  either  the  final  protrusion  or  might  have  nothing 
to  do  with  it.  The  first  symptom  which  he  had  was  when  he  had  the 
distress  on  that  morning,  when  that  intestine  came  down  —  the  doctor 
does  not  know  but  it  happened  some  time  before  he  commenced  to  feel 
the  distress,  whether  in  the  night  or  the  day  before,  coughing,  of  course, 
in  any  man  with  a  hernia  tends  to  force  the  contents  of  the  abdominal 
cavity  into  the  sac  of  the  hernia  and  it  produces  a  great  many  hernias. 

Q.  Now,  doctor,  assuming  that  he  had,  you  have  used  the  word  "dis- 
tress,'' it  was  described  to  us  that  he  felt  bad,  and  he  rubbed  his  hands 
across  this  r^on  here;  now,  assuming,  doctor,  that  the  man  made  such 
complaints  as  were  evidenced  by  those  words  and  actions  on  that  morning 
at  8.30,  what  would  you  conclude  from  that  as  to  the  existence  of  his 
hernia  at  that  time,  or  as  to  the  existence  of  some  strangulation  at  that 
time?  A.  Undoubtedly  at  that  time  the  intestine  was  beginning  to  get 
pinched  for  this  reason,  that  a  great  many  people  have  large  ruptures 
and  never  have  that  distress  or  pain;  that  was  the  beginning  of  the 
pinching  of  that  intestine;  at  4  o'clock  that  afternoon  the  intestine  was 
gangrenous. 

Q.  K  the  intestine  were  pinching  at  8.30  in  the  morning,  doctor,  will 
you  describe  to  us  just  how  the  strangulation  would  progress  from  that 
time  on,  or  what  the  condition  of  the  man  would  be  from  that  time  on? 
A.  There  are  symptoms  of  distress  and  pain  continuing,  and  in  addition 
to  that,  local  swelling  would  become  harder,  owing  to  the  fact  that  the 
serum  of  the  blood  was  escaping;  and  then  to  assume  that  brawny  color, 
which  I  understood  the  doctor  found  at  noon  when  he  examined  him,  — 
he  said  the  sweDing  was  dark,  —  it  takes  some  little  time. 

Q.  If  the  swelling  were  dark  and  hard  at  noon  what  would  you  say 
as  to  the  time  the  process  had  been  going  on;  can  you  tell  anything  by 
that?    A.  It  began  when  he  first  had  his  feehng  of  distress. 

Q.  When  you  say  this  "feeling  of  distress,"  what  do  you  mean?  A. 
When  he  made  his  first  complaint;  "before  that  time  the  hernia  came 
out  and  did  not  cause  him  any  pain  or  any  symptoms,  but  when  it  com- 
menced to  get  pinched  he  commenced  to  feel.  Strain  helps  complete 
strangulation;  it  might  come  on  in  bed;  the  abdominal  strain  would 
tend  to  increase  it,  as  the  salts  which  he  took;  that  would  increase  it  by 
increasing  the  motion  of  the  intestines,  in  other  words  it  whetted  him 
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up.  In  addition  to  that,  the  effect  of  the  salts  on  the  intestine  is  that 
it  takes  out  into  the  intestine  a  large  amount  of  what  we  call  serum;  the 
taking  of  salts  kills  more  men  than  a  few;  it  would  have  a  tendency  to 
hasten  matters  so  far  as  time  is  concerned;  perhaps  the  intestine  ruptures 
in  a  man  trying  to  put  it  back;  it  might  go  back  of  itself;  frequently 
they  put  an  ice  bag  on  it,  that  tends  to  diminish  the  amount  of  serum 
which  is  pushing  out;  we  have  what  is  called  incarcerated  hernia;  the 
term  simply  means  the  bowel  has  gotten  into  the  sac  and  remains  there; 
you  cannot  reduce  them,  yet  they  do  not  become  strangulated,  that  is, 
if  the  natural  flow  of  operation  continues;  generally  in  six  or  eight  hours 
you  get  gangrenous  intestine,  depending  on  the  amoimt  of  strangulation 
you  have;  when  a  man  is  lying  down  it  will  go  in  until  he  gets  up;  it 
might  be  accelerated  by  his  getting  up  and  moving  around. 

Q.  But  in  any  case,  if  he  has  a  pinching,  is  he  going  to  have  the  final 
strangulation  unless  it  is  reduced?    A.  It  may  reduce  itself. 

Q.  Unless  it  reduces  itself?  A.  Unless  it  gets  away  from  the  pinch 
something  is  going  to  happen.  If  that  process  continues  he  will  get 
gangrene. 

Q.  Assuming,  doctor,  that  this  man  had  a  previous  hernia,  but  that 
he  had  not  noticed  that  it  protruded;  that  is,  he  said  he  had  not  noticed 
any  pinch  up  to  the  time  Dr.  Parlow  examined  him.  Assuming  that, 
doctor,  having  in  mind  the  other  testimony  which  is  included  in  the 
hypothetical  question,  and  in  the  other  evidence  which  haa  been  read 
here,  whether  or  not  it  is  your  opinion  that  that  hernia  was  in  any  de- 
gree caused  or  caused  to  be  accelerated  by  the  work  which  he  may  have 
done,  picking  high  centers  or  in  shoveling  some  of  the  snow  or  ice,  this 
picking  consisting  of  using  a  pickax  and  then  shoveling  the  ice  and  throw- 
ing it  across  the  track?  A.  I  think  I  have  stated  that  the  hernia  must 
have  come  down  before  he  had  his  symptoms;  when  he  had  these  symp- 
toms that  morning  it  was  getting  pinched;  the  fact  that  he  was  picking 
ice  would  not  have  much  to  do  with  it;  shoveling  might  have  increased 
it,  but  the  symptoms  progressed  from  the  time  he  went  to  work  imtil 
he  was  operated  on  and  gangrene  set  in,  at  that  time  in  the  afternoon;' 
it  must  have  been  pretty  well  strangulated  early  in  the  morning. 

Q.  Doctor,  when  you  take  these  assmnptions,  you  are  taking  and 
you  are  referring  back  to  Saturday  night  to  this  coughing  spell;  which 
one  of  these  symptoms  do  you  take,  the  slight  cough,  mild  cough  or 
cough  as  though  he  was  going  to  choke?  A.  Don't  think  I  have  taken 
any  assumption  in  regard  to  the  cough.  I  think  the  hernia  came  down 
before  he  got  up  that  morning,  because  at  the  time  he  went  to  work  he 
was  beginning  to  get  distress  in  the  abdomen  and  at  4  o'clock  in  the 
afternoon  it  was  gangrenous. 

The  doctor  agrees  with  the  other  doctors  that  Mr.  Alphonse 
had  a  hernia  before  this  day;  it  is  the  doctor's  opinion  that  the 
hernia  was  pinched  before  he  went  to  work  that  morning; 
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when  the  pinch  starts  in,  that  is,  a  partial  strangulation,  it 
does  not  necessarily  follow  that  he  is  going  to  have  complete 
strangulation;  having  that  pinch  there,  he  might  have  gone 
home  and  gone  to  bed  and  the  hernia  might  have  slipped 
back;  after  strangulation,  this  gangrenous  condition  sets  in 
on  an  average  of  from  six  to  eight  hours;  the  cough  might 
have  forced  the  hernia  to  come  down  and  he  might  have  lain 
all  night  with  it  and  in  the  morning  commence  to  get  the 
pinch. 

We  have  here  a  man  employed  for  a  term  of  years,  doing 
laborious  work  on  a  street  railroad.  He  was  a  hard-working, 
faithful  man,  not  a  man  who  has  been  of  a  sickly  nature,  but  a 
strong,  robust  man  doing  a  man's  work.  He  did  a  particu- 
larly hard  day's  work,  under  severe  weather  conditions.  He 
went  home  but  had  no  pain.  He  got  up  and  ate  his  breakfast 
and  yet  had  no  pain.  He  went  to  his  work,  and  while  receiving 
orders  to  go  out  and  do  a  particularly  hard  piece  of  work  he 
said  that  he  did  not  feel  very  well.  He  rubbed  his  hands  over 
his  stomach  and  said  "pain  here."  But  he  said  it  was  not 
enough  to  keep  him  from  work. 

He  went  out  and  performed  very  hard  work,  —  work  which 
the  two  doctors  who  saw  him  a  few  hours  after  said  was 
adequate  to  produce  just  the  sort  of  condition  that  they  found 
there  when  he  was  operated  upon.  They  saw  the  man  himself, 
one  of  them  performed  the  operation,  the  other  watched  it 
and  both  declare  it  their  opinion  that  it  was  the  result  of  the 
work  that  morning.  He  worked  until  the  pain  compelled  him 
to  stop. 

Kingdon,  in  his  statistics  on  hernia,  states  that  out  of  each 
100  cases,  84  are  inguinal  herniae,  10  are  femoral  and  5  are 
umbilical,  leaving  1  for  miscellaneous;  and,  taking  people  as  a 
class,  34  per  cent,  have  an  hereditary  tendency  to  hernia. 

Graser,  in  his  treatise  on  hernia,  says:  — 

One  in  20  to  30  individuals  have  rupture;  1  in  14  males,  and  1  in  44 
females.    This  proportion  increases  up  to  the  age  of  sixty-five. 

Berger  found  that:  — 

Upon  examination  of  7,542  cases,  2,179  were  positive  in  this  respect, 
the  proportion  being  1  to  3.6;  right  side  much  more  common  than  left, 
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especially  in  males.  Several  hernia  may  be  present  at  the  same  time. 
Upon  examination  of  6,221  cases  of  hernia,  1,042  of  these  were  single, 
4,526  were  bilateral. 

DaCosta  says:  — 

The  common  cause  of  the  final  step  in  the  development  of  a  hernia  is 
muscular  effort,  increased  intra-abdominal  tension  (straining  at  stool, 
coughing,  lifting,  jumping,  the  sexual  act,  and  straining  in  micturition). 
The  sac  of  an  acquired  hernia  exists  for  a  longer  or  shorter  time  before 
the  hernia  enters  it.  The  sac  of  a  congenital  hernia  is  present  at  birth. 
The  sac  of  an  acquired  hernia  gradually  forms.  A  sac  may  exist  for  years 
and  yet  remain  empty.  When  the  bowel  or  omentum  enters  it  from 
some  effort,  the  parts  were  long  prepared  to  receive  the  mass.  The  ex- 
trusion may  occur  gradually,  it  may  occur  suddenly.  If  it  occurs  suddenly, 
the  sufferer  believes  that  his  hernia  was  formed  then  and  there,  but,  as 
a  matter  of  fact,  the  extrusion  of  bowel  or  omentum  and  its  entrance 
into  the  sac  are  but  the  last  of  a  long  series  of  antecedent  and  preparatory 
changes. 

A  direct  inguinal  hernia  is  more  apt  to  be  of  traumatic 
origin,  as  it  does  not  pass  through  the  internal  abdominal  ring 
but  breaks  through  the  transversalis  fascia  and  the  aponeu- 
rosis of  the  external  oblique  muscle  internal  to  the  epigastric 
artery  and  passes  out  at  the  external  abdominal  ring. 

Under  the  Workmen's  Compensation  Act,  the  compensation 
is  not  confined  to  the  narrow  limits  of  an  accident,  to  a  for- 
tuitous event,  but  to  a  personal  injury  arising  out  of  and  in 
the  course  of  the  man's  employment. 

We  find,  therefore,  on  the  weight  of  the  medical  evidence 
and  on  all  the  surrounding  circumstances  in  this  case,  that 
Michael  Alphonse  received  a  personal  injury  on  Sunday,  Feb. 
15,  1914,  arising  out  of  and  in  the  course  of  his  employment, 
which  resulted  finally  in  a  completed  strangulated  hernia.  On 
the  testimony  of  Dr.  Brooks,  even  if  it  had  begun  to  pinch 
as  early  as  8.30  o'clock  that  there  was  no  evidence  that  it 
would  have  continued  up  to  the  point  of  complete  strangulation; 
that  such  pinching  frequently  occurs  and  the  mass  goes  back 
of  its  own  accord;  that  the  hard  work  which  he  did  over  the 
river  completed  the  strangulation,  and  that  as  a  consequence 
he  had  to  give  up  and  return  to  the  barn.  Even  then,  had  he 
received  prompt  treatment,  it  might  have  been  reducible;   but 


Digitized  by  VjOOQ IC 


ALPHOXSE  V.  MASSACHUSETTS  EMPLOYEES  INSURANCE  ASS'N.     101 

for  an  hour  and  a  half  he  saw  no  doctor,  and  in  the  meantime 
he  was  given  a  dose  of  epsom  salts,  at  the  suggestion  of  his 
superior  officer.  On  the  testimony  of  Dr.  Brooks  this  was  a 
very  bad  thing.  He  was  operated  on  and  died  later  as  the 
result  of  inhalation  pneumonia,  which  was  the  direct  result  of 
the  operation  necessitated  by  the  strangulation. 

We  find  the  work  that  morning  of  pickiilg  and  shoveling  ice 
so  aggravated  a  condition  that  was  existent  at  8.30  o'clock  on 
that  morning  that  it  resulted  in  a  complete  strangulation  that 
was  irreducible  when  finally  medical  assistance  was  given  him, 
and  the  operation  was  necessary  in  an  attempt  to  save  his  life; 
and  that  he  died  as  the  result  of  the  operation;  and  that  his 
widow  is  entitled  to  receive  one-haliP  of  his  average  weekly 
wages,  $6  per  week,  for  a  period  of  three  hundred  weeks  from 
the  date  of  the  injury,  or  $1,800. 

Dudley  M.  Holman. 
Timothy  J.  Feeney.  " 
A.  F.  C.  FisKE. 

Findings   and   Decision   of    the   Industrial  Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston, 
Mass.,  on  Thursday,  July  2,  1914,  at  2.45  p.m.,  and  affirms  and 
adopts  the  findings  and  decision  of  the  committee  of  arbi- 
tration. 

The  evidence  is  set  forth  in  ample  detail  in  the  report  of  the 
committee,  and  shows  that  the  employee,  Michael  Alphonse, 
received  a  personal  injury  arising  out  of  and  in  the  course  of  his 
employment  as  an  assistant  foreman  in  the  track  department, 
by  reason  of  which  a  condition  of  hernia  which  he  had  was  so 
aggravated  and  accelerated  that  it  became  strangulated.  Fol- 
lowing an  operation  for  the  relief  of  this  latter  condition,  the 
said  employee  died  as  a  result  of  inhalation  pneumonia,  the 
direct  result  of  said  operation. 

The  Board  finds,  upon  all  the  evidence,  that  the  personal 
injury  received  by  the  employee  on  Feb.  15,  1914,  caused  a 
condition   of  strangulated  hernia,   necessitating   an  operation, 
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said  operation  causing  the  death  of  the  employee  by  reason  of 
inhalation  pneumonia;  that  Angela  Alphonse,  his  widow,  lived 
with  him  at  the  time  of  his  death,  and  is  conclusively  presumed 
to  be  wholly  dependent  upon  the  said  employee;  and  that  there 
is  due  the  said  widow  from  the  Massachusetts  Employees  In- 
surance Association  the  sum  of  $6  weekly  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injur}\ 

James  B.  Carroll. 
Dudley  M.  Holman. 
Edw.  F.  McSweeney. 


Ca8B  No.  885. 

Sam  Bolusky,  Employee. 
Sherer  Dry  Goods  Company,  Employer. 
Frankfort  General  Insurance  Company,  Insurer. 
Gilbert  M.  Maker,  Physician. 

Reasonable  Medical  Service.  Insurer  furnishes  Same. 
Employee  engages  his  own  Physician.  No  Liability 
under  Act  upon  Insurer. 

The  employee  received  a  personal  injury  arising  out  of  his  employment,  and  knew 
that  the  insurer  had  arranged  to  furnish  medical  services  to  any  employee, 
including  himself,  who  might  be  injured  in  the  course  of  his  work.  The  work- 
man preferred  to  engage  a  physician  of  his  own  choice  to  operate  upon  and 
attend  him  on  account  of  his  injury.  No  evidence  was  introduced  to  show 
that  the  medical  services  arranged  for  and  provided  by  the  insurer  were  not 
competent  and  skillful. 

Hetdf  that  the  employee  was  not  entitled  to  have  the  bill  of  his  physician  paid  by 
the  insurer. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 
the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Sam  Bolusky  v. 
Frankfort  General  Insurance  Company,  this  being  case  No. 
885  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 
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The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Charles  A. 
MacDonald,  representing  the  employee,  and  James  H.  Kenyon, 
Jr.,  representing  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  City  Hall,  Fall  River,  Mass.,  on  Monday, 
June  8,  1914,  at  11  a.m.,  and  reports  as  follows:  — 

This  is  a  proceeding  for  compensation  or  reimbursement  from 
the  insurer  for  medical  services  alleged  to  be  due  to  Dr.  Gilbert 
M.  Maker  of  Fall  River,  and  rendered  to  the  employee  within 
the  first  two  weeks  following  an  injury. 

The  employee  received  the  injury  arising  out  of  and  in  the 
course  of  his  employment  on  July  18,  1913.  While  at  work 
slicing  bacon  he  cut  the  end  of  the  little  finger  of  his  left  hand 
from  which  blood  poisoning  ensued.  He  was  a  foreman  or 
superintendent  in  a  department  of  his  employer's  business,  and 
at  the  time  of  receiving  the  injury  knew  that  the  insurer  had 
arranged  to  furnish  medical  services  to  any  employee,  including 
himself,  who  might  be  injured  in  the  course  of  his  work.  He 
preferred,  however,  not  to  accept  the  medical  services  thus  pro- 
vided and  arranged  for,  although  no  evidence  was  shown  that 
they  were  incompetent  or  unskillful.  The  employee  thereupon 
of  his  own  choice  employed  Dr.  Gilbert  M.  Maker  to  operate 
upon  and  attend  him  on  account  of  his  injury,  and  his  claim 
for  compensation  or  reimbursement  is  for  the  charges  of  Dr. 
Maker  for  such  serviqes.  The  employee  and  the  doctor  both 
testified.  The  bill  for  the  services  rendered  both  during  and 
after  said  period  of  two  weeks,  amounting  to  $78,  was  presented 
to  the  insurer  for  payment,  and  was  submitted  by  the  insurer 
to  the  Board  for  its  consideration.  The  Board  reported  to  the 
insurer,  stating  that  on  the  recommendation  of  a  medical  ad- 
visory committee  with  whom  it  had  consulted,  it  would  approve 
the  payment  of  $15  in  settlement  of  the  bill.  The  insurer 
wrote  to  the  doctor,  stating  that  it  would  pay  $15  in  full 
settlement,  and  enclosing  a  check  therefor,  and  repeated  the 
offer  in  a  second  letter.  This  offer  was  refused  by  the  doctor 
before  and  at  the  time  of  the  hearing,  the  doctor  claiming  that 
the  balance  was  due  him  from  the  insurer.  The  check  was 
not  returned,  but  was  taken  possession  of  and  retained  by  the 
insurer  at  the  hearing. 
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The  committee  finds  that  the  employee,  by  reason  of  his 
choosing  not  to  accept  the  medical  services  furnished  by  the 
insurer,  is  not  entitled  to  be  compensated  or  reimbursed  for 
the  charges  of  Dr.  Maker,  and  that  the  employee  and  the 
doctor  are  not  entitled  to  recover  for  the  same  in  these  pro- 
ceedings.    (Panasuk's  Case,  Mass.  S.  J.  C,  May,  1914.) 

David  T.  Dickinson. 
James  H.  Kenyon,  Jr. 
Charles  A.  MacDonald  dissents. 


Findings   and   Decision   of   the   Industrial   Accident   Board    on 

Review. 

The  claim  for  a  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  City  Hall, 
Fall  River,  Mass.,  on  Friday,  Oct.  2,  1914,  at  10.30  a.m.,  and 
affirms  and  adopts  the  findings  and  decision  of  the  committee 
of  arbitration. 

The  evidence  shows  that  the  employee  received  a  personal 
injury,  arising  out  of  and  in  the  course  of  his  employment,  on 
July  18,  1913.  He  knew  that  the  insurer  had  arranged  to 
furnish  medical  services,  under  the  Workmen's  Compensation 
Act,  at  the  Union  Hospital,  Fall  River,  but  preferred,  however, 
not  to  accept  the  services  thus  provided  and  arranged  for.  He 
selected,  as  his  physician,  Dr.  Gilbert  M.  Maker,  who  rendered 
a  bill  for  services  furnished,  amounting  to  $78.  This  bill  was 
presented  to  the  insurer,  and  payment  declined  on  the  ground 
that  the  said  insurer  had  complied  with  the  requirement  of  the 
statute  regarding  the  furnishing  of  medical  and  hospital  attend- 
ance to  the  employee. 

The  Board  finds  that  the  refusal  of  the  employee  to  accept 
the  medical  services  furnished  by  the  insurer  relieves  said  in- 
surer of  any  obligation  to  pay  the  bill  of  the  physician  for 
services  rendered  the  employee  during  the  first  two  weeks  after 
the  injury. 

Dudley  M.  Holbian. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  891. 

Vartig  Mosakian,  Employee. 

Frank  K.  Stearns,  Employer. 

Ftoelity  and  Deposit  Company  of  Maryland,  Insurer. 

Incapacity  for  Work.     Reasonableness  of  Employee  in 

DECLINING      to      PERMIT      OPERATION.         INSURER      SHOULD 

FURNISH  Operation.  Operation  furnished  and  In- 
surer RAISES  Question  as  to  whether  Same  is  per- 
formed Skillfully.    Compensation  awarded. 

The  employee  received  severe  bums  on  the  right  hand  and  arm  while  endeavorpg 
to  remove  a  towel  from  a  steam-heated  mangle  in  April,  1913.  The  insurer 
suspended  compensation,  claiming  that  the  refusal  of  the  employee  to  have 
her  hand  amputated  and  an  artificial  hand  substituted  was  unreasonable, 
and  that  said  imreasonableness  was  the  cause  of  her  incapacity  for  work. 
The  committee  had  an  impartial  specialist  examine  her,  and  in  accordance 
with  his  report,  recommended  that  the  insurer  furnish  and  the  employee 
accept  a  certain  operation.  The  insurer  subsequently  offered  to  pay  for  the 
operation,  and  it  was  performed  by  a  surgeon  selected  by  the  employee.  The 
claim  was  made  then  that  the  operation  had  not  been  done  in  accordance 
with  the  recommendations  of  the  committee  and  its  impartial  expert.  The 
evidence  showed,  however,  that  the  o];>eration  was  performed  in  substantial 
compliance  with  the  recommendation  of  the  conmiittee. 

Hdd^  that  the  employee  was  entitled  to  compensation. 

Review  of  weekly  payments  before  the  Industrial  Accident  Board. 

Decinan.  —  The  Industrial  Accident  Board  finds  and  decides  that  the  operation 
was  performed  in  substantial  compliance  with  the  recommendation  of  the 
committee  of  arbitration,  and  awards  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Vartig  Mosakian  v. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  891  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting'  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman,  Addi- 
son M.  Goldsmith  of  14  Park  Road,  Winchester,  Mass.,  repre- 
senting the  insurer,  and  William  A.  DriscoU  of  5  Merrimac 
Street,  Lowell,  Mass.,  representing  the  employee,  heard  the 
parties  and  their  witnesses  in  the  Aldermanic  Chamber,  City 
Hall,  Lowell,  Mass.,  Friday,  May  15,  1914,  at  10.30  a.m. 
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Appearances:  Albin  L.  Richards  representing  the  insurer. 
Employee  unrepresented. 

Vartig  Mosakian,  thirty-two  years  of  age,  residing  at  14 
Union  Street,  Lowell,  was  employed  by  Frank  K.  Stearns  in  the 
public  laundry  at  256  Lawrence  Street,  Lowell,  at  an  average 
weekly  wage  of  $6.  Frank  K.  Stearns  is  insured  in  the  Fidelity 
and  Deposit  Company  of  Maryland,  under  the  Workmen's 
Compensation  Act.  On  April  2,  1913,  while  attempting  to 
remove  a  towel  from  a  dressed  roll,  in  feeding  a  mangle,  the 
employee's  right  hand  and  arm  came  in  contact  with  a  steam- 
heated  cylinder,  causing  a  severe  bmn.  She  was  treated  in  the 
corporation  hospital  for  seventeen  days. 

Albin  L.  Richards,  representing  the  insurer,  admitted  that 
Mrs.  Mosakian  received  an  injury  which  arose  out  of  and  in 
the  course  of  her  employment,  but  claimed  that  if  she  sub- 
mitted to  an  operation,  and  had  her  arm  removed  and  an  arti- 
ficial limb  substituted,  she  would  be  able  to  obtain  some  work. 
Compensation  for  total  disability,  at  the  minimum  rate  of  $4 
a  week,  was  paid  to  April  1,  1914,  or  for  a  period  of  fifty  weeks, 
beginning  on  the  fifteenth  day  after  the  injury. 

It  is  now  claimed  by  the  insurer  that  Mrs.  Mosakian's  pres- 
ent disability  is  not  due  to  the  original  injury  but  to  her  un- 
reasonable conduct  in  refusing  to  submit  to  an  operation  to 
have  her  arm  removed  and  an  artificial  limb  attached,  the  in- 
surer having  offered  to  pay  for  the  cost  of  amputation  and  an 
artificial  limb,  and  to  continue  disability  payments  until  re- 
covery was  made,  at  which  time  Mrs.  Mosakian  would  be 
entitled  to  partial  disability. 

The  following  agreed  statement  of  the  present  condition  of 
Mrs.  Mosakian's  arm  and  hand  was  made  by  Dr.  William  C. 
Mackie,  representing  the  insurer,  and  Dr.  Nathan  Pulsifer, 
representing  the  injured  employee:  — 

Radius  intact  except  for  a  portion  of  the  bone  near  its  middle  third 
which  was  burned  and  later  sloughed  out.  The  upper  end  of  ulna  intact 
and  tapers  down  to  a  sharp  point  near  the  middle  of  the  shaft;  the  re- 
mainder of  the  shaft  has  sloughed  out.  A  small  portion  of  lower  end  of 
ulna  intact.    Skin  and  muscular  tissue  of  anterior  portion  of  forearm  in 
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good  condition.    The  posterior  aspect  of  the  forearm  from  tip  of  elbow 
downward,  including  skin,  muscles  and  fascia,  extensively  scarred. 

Wm.  C.  Mackib,  M.D. 

Nathan  Pulsiper,  M.D. 

Dr.  Mackie  testified  that  he  thought  the  pain  in  Mrs.  Mo- 
sakian's  arm  was  due  to  contracted  tissue,  involving  possibly 
the  ends  of  nerves.  In  his  opinion  the  proper  thing  for  the 
woman  to  do  was  to  submit  to  amputation,  which,  if  done  at 
the  present  time,  he  did  not  consider  a  serious  matter.  By  this 
operation  she  would  be  rid  of  a  practically  useless  hand,  which 
will  continue  to  be  useless  as  long  as  it  remains  in  its  present 
condition.  Amputation  will  probably  eliminate  a  great  deal  of 
the  pain  that  she  has  at  the  present  time,  and  providing  there 
is  a  good  healing,  an  artificial  arm  could  be  provided  which 
would  enable  her  to  get  a  great  deal  of  use  from  the  arm. 
Reckoning  the  hand  and  arm  as  100  per  cent.,  he  considered 
the  arm's  usefulness  gone  by  80  per  cent.,  at  least. 

Dr.  Pulsifer  testified  that  he  would  not  recommend  amputa- 
tion unless  scientific  artificial  limb  makers  could  provide  an  arm 
which  would  be  of  more  use  to  her  than  the  stump  is  worth,  and 
suflBciently  useful  to  undergo  the  operation  and  trouble.  The 
woman's  arm,  in  its  present  condition,  was  better  than  nothing, 
and  he  believed  that  pain  would  come  in  the  stump  of  the  arm, 
after  amputation,  just  the  same  as  in  scarred  tissues;  but  he 
believed  that  amputation  would  relieve  her  of  the  pain  which 
she  now  suffers.  Regarding  an  operation  to  straighten  out  the 
hand.  Dr.  Pulsifer  testified  that  it  might  be  possible  to  get  the 
fingers  in  better  position,  so  that  the  hand  would  present  a 
better  appearance. 

The  arbitrators  submitted  a  statement,  under  date  of  May 
19,  1914,  to  the  F.  H.  Thomas  Company,  makers  of  artificial 
limbs,  requesting  their  advice  as  to  whether  they  would  be  able 
to  supply  Mrs.  Mosakian,  in  the  event  of  the  amputation  of 
her  hand,  with  a  limb  which  would  help  her  to  better  her  con- 
dition over  what  it  is  to-day,  and  on  May  25,  1914,  received 
the  following  report:  — 
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Industrial  Accident  Board,  Boston,  Mass. 

Gentlemen:  —  It  is  a  very  difficult  matter  which  you  submit  for  us 
to  pass  upon.  In  case  of  amputation,  our  expert  recommends  amputation 
just  above  the  wrist.  In  that  event,  a  hand  could  be  furnished  which 
would  allow  the  patient  to  carry  things,  write,  etc.,  but  of  coiuse  the 
condition  of  the  patient  after  the  amputation  would  largely  determine 
just  how  much  use  could  be  gotten  out  of  an  artificial  hand.  We  could 
not  undertake  to  give  any  specific  results  because  each  individual  case 
turns  out  more  or  less  differently. 

F.  H.  Thomas  Company. 

The  above  was  communicated  to  Mrs.  Mosakian,  and  under 
date  of  June  5,  1914,  she  wrote  the  following  reply:  — 

Edward  F.  McSweeney. 

Dear  Sir:  —  Your  favor  of  the  1st  inst.  with  enclosures  received  and 
contents  noted.  The  enclosures  were  from  W.  A.  Driscoll,  A.  N.  Grold- 
smith  and  Albin  L.  Richards. 

In  reply  I  will  say  that  I  do  not  care  to  undergo  further  suffering  and 
trouble  of  an  operation  imless  I  can  be  guaranteed  greatly  increased 
efficiency  in  my  arm.  I  also  do  not  care  to  have  an  operation  unless  I 
can  be  guaranteed  greatly  increased  efficiency  in  my  arm.  I  also  do  not 
care  to  have  an  artificial  arm  imless  the  insurance  company  will  agree  to 
replace  worn-out  and  broken  parts.  Such  conditions  might  arise  at  a 
time  when  I  would  have  no  money  to  replace  them.  I  furthermore  claim 
that  the  decision  of  the  committee  of  arbitration,  as  to  whether  I  should 
be  placed  upon  total  or  partial  disability,  should  not  be  influenced  by  my 
refusal  to  have  an  operation,  if  I  should  eventually  come  to  that  decision. 
My  arm  causes  me  very  little  pain  now,  and  my  doctor  tells  me  that  it 
probably  will  soon  cease  to  cause  any  trouble  of  consequence  from  that 
cause.  I  claim  that  I  have  always  done,  and  am  continuing  to  do,  all 
that  coTild  rightfully  be  demanded  of  me  to  aid  my  recovery  and  return 
to  efficiency.  I  claim  that  my  rights  to  compensation  under  the  law  should 
not  be  prejudiced  by  my  refusal  to  submit  to  amputation  of  my  hand. 
If,  in  the  meaning  of  the  law,  I  am  now  totally  disabled,  I  feel  that  it 
would  be  unjust  to  place  me  in  the  partially  disabled  class  simply  because 
I  prefer  not  to  undergo  an  operation,  even  though  others  think  it  advisable. 
If  you  wish,  I  will  see  the  limb-maker,  and  see  what  he  has  to  offer,  pro- 
vided it  can  be  done  without  expense  to  me.  I  will  then  decide  definitely 
whether  or  not  I  will  accept  the  offer  of  the  insurance  company  to  fit  me 
out  with  an  artificial  arm.  I  shall  also  insist  on  the  condition  that  worn- 
out  and  broken  parts  shall  be  replaced  as  occasion  demands  (provided, 
of  course,  I  use  due  care)  without  cost  to  me. 

Yours  respectfully, 

Mrs.  Vartig  Mosakian, 

By  John  Mosakian. 
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Subsequently,  it  having  been  brought  to  the  attention  of  the 
arbitrators  that  Mrs.  Mosakian  had  refused  to  undergo  the 
operation,  Miss  May  E.  P.  Lowney,  inspector  of  the  Industrial 
Accident  Board,  visited  Mrs.  Mosakian,  and  was  advised  by 
her  that  she  would  rather  kill  herself  than  undergo  further 
operation. 

In  view  of  the  doubt  in  the  arbitrators*  minds,  as  to  whether 
after  operation  an  artificial  limb  could  be  adjusted  which 
would  enable  Mrs.  Mosakian  to  do  work  of  some  sort,  she  was 
referred  to  Dr.  F.  R.  Mahoney  as  an  impartial  expert  surgeon, 
to  whom  was  sent  a  full  report  of  all  the  testimony  in  the  case, 
for  his  opinion  as  to  whether  such  an  operation  was  a  proper 
one,  and  whether  Mrs.  Mosakian's  refusal  to  accept  such  an 
operation  was  an  unreasonable  refusal  on  her  part.  Under  date 
of  July  20  Dr.  Mahoney  reported  as  follows:  — 

Edward  F.  McSweeney. 

Dear  Sir:  —  In  accordance  with  your  request  of  last  week,  sub- 
mitted under  section  8,  Part  III.  of  the  act,  I  have  examined  Mrs.  Vartig 
Mosakian  and  beg  leave  to  submit  the  following:  — 

In  answer  to  your  first  query,  whether  or  not  an  operation,  meaning 
amputation  and  the  application  of  an  artificial  limb,  would  give  her  any 
practical  use  of  the  injured  arm,  my  opinion  is  that  it  would  not,  because 
an  artificial  member  devoid  of  that  tactile  sensation  of  Uving  tissue  is  a 
very  inadequate  substitute  for  the  living  member;  and  secondly,  because 
it  depends  for  its  skillful  use  upon  the  skill  and  cleverness  of  the  wearer, 
in  which  qualities  this  person  is  apparently  lacking. 

In  reply  to  your  second  query,  whether  or  not  the  patient's  refusal  to 
submit  to  further  operation,  meaning  amputation,  is  imreasonable,  taking 
into  consideration  the  fact  that  the  expense  is  to  be  borne  by  the  insurance 
company,  and,  on  the  other  hand,  that  no  guarantee  will  be  given  by  the 
Thomas  Company  as  to  the  artificial  arm  being  beneficial,  my  opinion 
is  that  her  refusal  is  not  unreasonable,  because  the  loss  of  any  part  of 
the  body  by  amputation  is  a  very  grave  injury  and  irrevocable  loss, 
whereas  the  living  member,  with  its  power  of  sensation  and  its  connection 
with  the  central  nervous  system,  however  incapable  of  perfect  function- 
ing, offers  a  reasonable  chance  for  improvement  by  some  plastic  operation. 
To  amputate  would  sacrifice  a  possible  though  uncertain  chance  for  a 
very  definite  and  certain  loss. 

In  reply  to  your  third  question,  whether  or  not  the  woman  can  get  any 
workable  use  from  the  arm  under  present  conditions,  my  opinion  is  that 
she  can.  The  chief  handicap,  at  present,  is  a  dorsal  contraction  of  the 
band  of  scar-tissue,  which  creates  the  marked  extension  deformity.    The 
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akin  of  the  palmar  surface  of  the  hand  and  fingers  is  in  good  condition, 
with  perfect  sensation,  and  in  my  opinion  is  as  valuable,  or  nearly  as 
valuable,  as  an  artificial  hand  would  be. 

Finally,  if  I  may  be  permitted  to  suggest  a  further  alternative,  I  am 
of  the  opinion  that  a  plastic  operation,  whereby  this  band  of  scar-tissue 
would  be  cut  or  removed  and  a  healthy  flap  of  skin  grafted  on,  would 
permit  of  the  straightening  of  the  hand,  and  possibly  of  some  contracting 
power  in  the  fingers. 

It  is  my  belief  that  the  injured  person  would  consent  to  such  a  pro- 
cedure. 

Very  respectfully, 

Francis  R.  Mahoney. 

On  all  the  evidence  the  arbitrators  find  that  as  a  result  of 
the  injury  on  April  2,  1913,  Mrs.  Mosakian  was  totally  dis- 
abled for  labor,  and  that  total  disability  still  continues.  They 
further  find  that  because  of  the  doubt  as  to  whether  the  am- 
putation of  Mrs.  Mosakian's  arm  would  be  successful,  and 
whether  a  limb  could  be  fitted  to  the  arm  which  would  be  a 
useful  limb,  Mrs.  Mosakian's  refusal  to  undergo  operation  for 
the  amputation  of  the  arm  is  not  an  unreasonable  refusal. 

From  Dr.  Mahoney's  report  it  appears  tha.t  a  small  plastic 
operation,  whereby  a  band  of  skin  might  be  grafted  on  the  scar- 
tissue,  which  now  creates  a  marked  extension  deformity,  might 
prove  beneficial,  and  possibly  result  in  use  of  the  fingers. 

The  arbitrators  recommend  that  the  insurance  company,  in 
its  own  interest,  and  to  restore  this  woman  to  at  least  partial 
ability  to  work,  offer  Mrs.  Mosakian  an  operation,  at  their  ex- 
pense, as  recommended  by  Dr.  Mahoney;  and  further  recom- 
mend that,  while  Mrs.  Mosakian's  disability  continues,  she  is 
under  moral  obligation  to  accept  such  operation  as  is  offered  to 
her  in  good  faith,  which  operation  might  possibly  bring  her 
back  some  use  of  her  hand,  and  which  acceptance  is  in  line 
with  the  spirit  of  the  Workmen's  Compensation  Act.  The 
arbitrators  will  hold  this  report  open  until  Sept.  1,  1914,  to 
give  her  ample  opportunity  to  undergo  this  operation  if  it  is,  in 
fact,  offered  her  by  the  insurance  company,  compensation  for 
total  disability  to  be  paid  by  the  insurer  up  to  Sept.  1,  1914, 
and  to  continue  until  the  arbitration  committee  decides  that 
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total  disability  no  longer  exists;  and  further,  to  determine  the 
amount  of  total  or  partial  disability,  as  it  may  be  shown. 

Edw.  F.  McSweeney. 
William  A.  Driscoll. 
A.  M.  Goldsmith. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on 
Review  of  Weekly  Payments. 

A  claim  for  a  review  under  section  12,  Part  III.,  having  been 
filed,  the  Industrial  Accident  Board  heard  the  parties  and  their 
witnesses  at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  on  Thursday,  Oct.  22,  1914,  at  10  a.m.,  and  finds  and 
decides  as  follows:  — 

The  report  filed  by  the  committee  of  arbitration  recom- 
mended that  the  insurance  company  offer  the  employee,  Mrs. 
Vartig  Mosakian,  an  operation  at  its  expense,  as  recommended 
by  the  impartial  physician  appointed  by  the  Industrial  Acci- 
dent Board,  Dr.  Francis  R.  Mahoney.  The  insure^  offered  to 
pay  the  expense  of  an  operation  as  recommended  by  Dr.  Ma- 
honey and  as  described  in  the  decision  of  the  committee  of 
arbitration,  authorizing  the  employee  to  select  her  own  physi- 
cian to  perform  said  operation.  The  employee  engaged  Dr. 
Nathan  Pulsifer  to  perform  the  operation,  and  the  insurer  con- 
tended that  said  operation  was  not  performed  in  the  way  indi- 
cated by  Dr.  Mahoney,  and  therefore  declined  to  pay  compen- 
sation after  Sept.  1,  1914. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  operation  was  performed  in  substantial  compliance 
with  the  recommendation  of  the  committee  of  arbitration.  We 
further  find  that  the  said  employee,  Vartig  Mosakian,  is  to-day 
totally  incapacitated  for  work  by  reason  of  the  injury  received 
on  April  2,  1913,  and  that  said  total  incapacity  will  continue 
for  an  indefinite  period.  Compensation  on  account  of  total  in- 
capacity is,  therefore,  due  said  employee  at  the  rate  of  $4  a 
week  from  Sept.  1,  1914,  to  continue  during  the  period  of  her 
total  incapacity  for  work.  The  Board  also  finds  that  as  a  result 
of  the  operation,  which  became  necessary  because  of  the  injury 
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to  the  employee,  the  little  finger  of  the  injured  hand  was  am- 
putated, and  that  this  amputation  became  necessary  because  of 
the  injury  and  surgical  operation  on  her  hand,  and  there  is  due 
the  employee  under  Part  II.,  section  11  (d),  additional  com- 
pensation for  a  period  of  twelve  weeks  at  the  rate  of  $4  a  week, 
said  additional  compensation  to  date  from  the  day  of  the  opera- 
tion, Aug.  26,  1914.  There  is  due  the  employee  to  date,  Oct. 
22,  1914,  seven  and  two-sevenths  weeks  on  account  of  total 
incapacity  for  work,  and  eight  and  one-seventh  weeks'  addi- 
tional compensation  due  on  account  of  the  amputation  of  the 
little  finger,  a  total  of  fifteen  and  three-sevenths  weeks  at  $4 
a  week,  making  the  amount  due  to  date,  $61.71.  The  addi- 
tional compensation  for  the  amputation  will  expire  on  the  pay- 
ment of  three  and  six-sevenths  weeks'  further  compensation, 
such  time  completing  the  period  of  twelve  weeks,  the  weekly 
payments  on  account  of  total  incapacity  for  work  to  continue. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 


Case  No.  904. 

Henry  Bowen,  Employee, 

F.  M.  Rogers  &  Co.,  Employer, 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer, 

Arising  out  of  the  Employment.  Occupational  Disease. 
Lead  Poisoning  a  Personal  Injury  due  to  Nature 
of  Work  as  Painter. 

The  employee,  a  painter,  became  incapacitated  for  work  by  reason  of  a  condition 
of  lead  poisoning  due  to  conditions  i>eculiar  to  his  emplojrment.  Medical 
expert  stated  that  this  was  the  case  of  an  employee  having  constitutional 
inferiority,  which  rendered  him  susceptible  to  injury  by  reason  of  his  exposure 
to  lead  poisoning.  "His  symptoms  are  those  of  toxic  poisoning,  and,  in  my 
opinion,  his  hallucinations  and  delusions  were  symptoms  of  a  toxic  insanity 
which  gradually  cleared  up  after  the  toxins  had  been  removed  from  his  system." 

Held,  that  lead  poisoning  is  a  personal  injury  and  that  the  employee  is  entitled 
to  compensation. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Henry  Bowen  v. 
London  Guarantee  and  Accident  Company,  Ltd.,  this  being 
case  No.  904  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  N.  P.  Sip- 
prelle,  representing  the  insurer,  and  Franklin  M.  Cohen,  repre- 
senting the  employee,  heard  the  parties  and  their  witnesses  in 
the  Hearing  Room  of  the  Industrial  Accident  Board,  1  Beacon 
Street,  Boston,  Mass.,  on  Friday,  June  5,  1914,  at  10  a.m. 

It  was  agreed  that  Henry  Bowen  was  an  employee  of  F.  M. 
Rogers  &  Co.  on  January,  1913;  that  he  worked  up  to  Feb.  15, 
1913,  when  he  left,  and  returned  on  April  7,  working  up  to 
May  15,  1913;  that  his  average  weekly  wage  was  $22.  At  the 
time  of  the  arbitration  hearing  he  was  in  the  Boston  State 
Hospital.  The  question  at  issue  was  whether  Bowen's  present 
condition  arose  out  of  and  in  the  course  of  his  employment. 

It  appeared  in  evidence  by  Dr.  Walter  H.  Kelley,  1281  Dor- 
chester Avenue,  Dorchester,  Mass.,  that  he  first  treated  Bowen 
on  February,  1913.  On  his  first  visit  he  did  not  think  of  lead 
poisoning.  When  he  came  to  him  three  days  later  he  began  to 
think  of  lead  poisoning  by  the  way  he  acted  and  the  pains  he 
complained  of.  He  has  known  Bowen  for  eighteen  years,  and 
so  has  known  about  his  occupation.  He  discovered  a  distinct 
blue  line  at  the  base  of  the  gums,  at  the  junction  of  the  teeth, 
both  up  and  down.  Bowen  complained  of  intense  pain  and 
said  his  head  felt  bad.  He  was  intensely  nervous.  He  gave 
him  potassium  iodine  and  epsom  salts  to  clean  up  the  bowels 
and  the  effect  of  the  lead.  He  did  not  seem  to  improve.  He 
had  hallucinations,  and  in  July  he  advised  him  to  go  to  the 
Massachusetts  Psychopathic  Hospital.  He  went  there  on 
July  31.  They  tried  the  Wassermann  test  for  specific  trouble, 
but  it  came  back  negative.  The  doctor  said  that  the  effect  of 
lead  poisoning  in  the  system  is  to  produce  gloom  and  melan- 
choly, and  by  degrees  the  patient  becomes  worse.    Lead  poison- 
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ing  is  a  disease  that  is  very  slow  in  growth,  except  in  acute 
cases,  in  the  nature  of  painters'  colic.  Bowen  was  a  painter, 
handling  and  mixing  paints.  His  general  condition,  when  the 
doctor  first  saw  him,  was  good.  He  saw  him  about  once  or 
twice  a  week.  Potassium  of  iodine  eliminates  the  lead  from 
the  system,  but  it  takes  a  long  while,  depending  upon  the 
amount  of  lead,  etc. 

Dr.  Charles  F.  Berry  of  541  Commonwealth  Avenue,  Boston, 
Mass.,  testified  that  Bowen  visited  him  for  the  first  time  on 
March  16,  1913,  and  gave  every  evidence  of  lead  poisoning. 
He  had  the  characteristic  wrist  drop,  pallor  and  blue  line  on 
the  gums,  and  he  treated  him  for  lead  poisoning.  On  that  date 
the  wrist  drop  was  very  pronounced.  It  would  probably  be 
some  months  before  the  wrist  drop  would  entirely  disappear. 
Lead  poisoning  could  be  an  exciting  cause  towards  a  mental 
disturbance. 

The  case  was  referred  by  the  insurance  company  to  Dr.  L. 
Vernon  Briggs  for  a  careful  examination.  Dr.  Briggs  being  an 
expert  on  insanity.  Dr.  Briggs  rendered  a  very  voluminous 
and  exhaustive  report,  and  in  his  conclusions  he  eliminates 
whatever  use  of  alcohol  Bowen  may  have  been  accustomed  to, 
and  concludes  that  here  was  a  case  of  constitutional  inferiority, 
which  means  a  lowered  resistance  to  outside  influence  from  the 
time  of  birth.  With  this  lowered  resistance  Mr.  Bowen  was 
not  capable  of  doing  more  than  a  certain  circumscribed  amount 
of  work,  and  in  his  judgment  "he  became  more  receptive  to 
any  outside  condition  through  a  lowered  resistance  on  account 
of  the  illness  in  his  family.  His  temperament  is  one  which 
probably  would  not  stand  the  strain  of  added  responsibility  at 
any  time,  and  this  coming  at  the  particular  time  when  he  was 
exposed  to  lead  poisoning,  his  lowered  vitality  made  him  an 
easy  prey  to  poisoning  by  lead  to  which  he  was  exposed.  His 
symptoms  are  those  of  toxic  poisoning,  and,  in  my  opinion,  his 
hallucinations  and  delusions  were  symptoms  of  a  toxic  insanity 
which  gradually  cleared  up  after  the  toxins  had  been  removed 
from  his  system."    He  continues:  — 

It  is  my  opinion  that  Mr.  Bowen's  life  in  the  future  should  be  along  the 
lines  of  least  resistance;  that  he  should  not  follow  the  occupation  of 
painting  or  be  exposed  to  any  toxic  conditions  except  when  he  is  at  his 


Digitized  by  VjOOQ IC 


AJiCADI  V.  MTNA  LIFE  INSURANCE  COMPANY.  115 

very  best,  for  I  believe  he  will  surely  succumb  to  the  same  conditions  again 
under  like  circumstances. 

We  find,  therefore,  on  the  weight  of  the  medical  evidence, 
that  Bowen  was  suffering  from  lead  poisoning,  and  that  he  was 
physically  incapacitated  from  lead  poisoning  from  the  date  on 
which  he  ceased  work  to  the  present  time;  that  while  he  has 
come  out  from  the  hospital,  he  has  come  against  the  advice  of 
the  physicians,  but  he  is  in  no  condition  to  undertake  work  of 
any  sort;  and  we  find,  therefore,  that  he  is  entitled  to  com- 
pensation for  total  incapacity  from  Feb.  15,  1913,  to  April  7, 
1913,  when  he  returned  to  work,  and  from  May  15,  1913,  when 
he  again  left  work,  up  to  and  including  Oct.  19,  1914,  making 
in  all  a  period  of  eighty-two  weeks,  which  at  $10  a  week 
amounts  to  $820,  said  payments  to  continue  until  such  time  in 
the  future  as  a  further  examination  may  develop  the  fact  that 
he  has  completely  recovered  his  normal  condition. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III. 
of  the  Workmen's  Compensation  Act,  and  the  general  provi- 
sions of  said  act  and  its  amendments. 

Dudley  M.  Holman. 
Franklin  M.  Cohen. 

N.   P.   SiPPRELLE. 


Case  No.  912. 

Paola    Arcadi,    Mother    of    Rocco    Arcadi    (Deceased), 

Employee. 
Dunlap  Realty  Trust,  Employer. 
^TNA  Life  Insurance  Company,  Insurer. 

Dependency.     Alien   Mother   who   relies   on   Deceased 
Employee  for  Support  is  Wholly  Dependent. 

The  only  question  at  issue  was  the  extent  of  the  dependency  of  the  claimant  mother* 
The  mother  of  the  deceased  employee  lived  in  Italy,  and  it  was  shown  by 
her  attorney  that  he  sent  her  at  regular  intervals  a  portion  of  his  earning; 
that  he  was  the  only  child,  except  an  adopted  daughter  who  was  married 
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and  living  apart  from  the  mother;  and  that  she  was  totally  dependent  upon 
the  contributions  of  her  son  for  support.    The  claimant  lived  in  a  portable 
house  or  tent  in  the  section  of  Italy  that  had  been  visited  recently  by  an  earth- 
quake. 
Held,  that  the  mother  was  in  fact  wholly  dependent  for  support. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  mvestigated  the  claim  of  Paola  Arcadi,  mother 
of  Rocco  Arcadi,  deceased  employee,  v.  Mtna,  Life  Insurance 
Company,  this  being  case  No.  912  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Thomas  C.  Maher, 
115  Suffolk  Street,  Holyoke,  Mass.,  representmg  the  dependents 
of  the  employee,  and  Charles  S.  Ballard,  374  Main  Street, 
Springfield,  Mass.,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  the  Court  House,  Springfield,  Mass.,  on 
Saturday,  June  20,  1914,  at  9.30  a.m.,  and  on  Friday,  July  3, 
1914,  at  9.30  a.m. 

Chase  Brooks  of  Springfield,  Mass.,  appeared  for  the  de- 
pendents of  the  employee,  and  Addison  L.  Green  of  Holyoke, 
Mass.,  appeared  for  the  insurer,  as  counsel. 

It  was  agreed  that  Rocco  Arcadi  on  April  4,  1913,  while  in 
the  employ  of  Dunlap  Realty  Trust,  received  an  injury  from 
which  he  died.  His  average  weekly  wage  was  $12.  The  only 
question  at  issue  is  one  of  dependency. 

The  mother  of  the  deceased  employee  lived  in  Italy,  and  it 
was  claimed  by  her  representative  that  she  was  alive  at  the 
time  of  her  son's  death;  that  he  sent  her  regularly  a  portion  of 
his  earnings;  that  he  was  the  only  child  except  an  adopted 
daughter  who  was  married  and  living  apart  from  the  mother; 
and  that  the  mother  was  totally  dependent  upon  the  earnings 
of  the  son  for  support,  and  lived  in  a  portable  house  or  tent, 
the  section  of  Italy  where  she  lived  having  recently  been  visited 
by  an  earthquake. 

The  material  testimony  is  substantially  as  follows:  — 

Vianglianti  Mariangiola,  290  Water  Street,  Springfield,  Mass., 
testified:  — 
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Kocco  Arcadi  was  my  nephew  and  lived  at  my  house  for  four  months 
before  he  died.  I  had  a  conversation  with  him  a  few  days  before  he  died, 
and  he  said  he  was  sending  money  to  his  mother.  [This  conversation  was 
admitted  subject  to  the  objection  and  exception  of  the  insurer.]  He  would 
send  money  once  or  twice  a  month,  sometimes  $10,  $20  or  $15,  depending 
on  how  much  he  was  earning.  I  have  been  in  this  country  going  on  four 
years,  coming  from  Carafifa  del  Bianco  Nuovo,  Reggio,  Italy.  I  knew 
Rocco  in  the  old  country  and  lived  near  him.  He  has  been  in  this  country 
about  four  years.    He  came  here  before  I  did. 

Viaglianti  Antonio  testified:  — 

I  knew  Rocco  Arcadi  and  had  been  living  in  the  house  with  him  for 
four  months  before  he  died.  We  were  together  all  the  time,  and  I  knew 
him  in  the  old  country.  We  had  a  conversation  about  his  mother  about 
.  a  week  or  more  before  he  died,  while  we  were  walking  down  Water  Street, 
in  Springfield.  [This  conversation  wcu9  admitted  subject  to  the  objec- 
tion and  exception  of  the  insurer.]  He  often  sent  $10  to  his  mother,  and 
that  particular  week,  speaking  about  it,  said  he  was  going  to  send  $10 
to  his  mother.  I  saw  him  once  send  $20,  at  another  time  $15,  and  again 
$10,  to  his  mother,  and  he  also  showed  me  receipt  for  same.  I  saw  him 
go  to  Pecoraro's  bank  and  to  Albano's  bank.  I  saw  him  write  a  letter 
to  his  mother  but  did  not  read  it.  I  have  been  working  in  this  country 
four  and  one-half  years,  coming  here  before  Rocco.  We  had  worked 
together  in  Ludlow,  building  a  new  railroad  track,  but  he  had  been  work- 
ing away  from  me  about  a  month  when  he  got  hurt. 

Salvatore  Cavaliera,  living  at  290  Water  Street,  Springfield, 
Mass.,  testified:  — 

I  have  lived  in  Springfield  foiurteen  months  and  came  here  from  Italy. 
I  knew  Rocco  Arcadi  before  he  came  to  this  country  and  also  knew  his 
mother.  She  is  about  fifty-four  years  old  and  does  not  work.  I  know 
she  recdved  money  from  Rocco.  [This  was  admitted  subject  to  the  ob- 
jection and  exception  of  the  insurer.]  Rocco's  father  died  about  fourteen 
or  fifteen  years  ago.  There  are  no  other  children  and  the  mother  lives 
all  alone.  Rocco  had  an  adopted  sister,  but  she  is  married  and  lives 
in  the  same  town  as  his  mother.  The  mother  lives  in  a  tent  on  a  lot  owned 
by  the  government,  which  was  given  her  at  the  time  of  the  earthquake. 
The  house  which  was  destroyed  by  the  earthquake  was  Rocco's.  This 
adopted  sister  has  been  married  four  years. 

Vianglianti  Mariangiola,  recalled,  testified:  — 

The  adopted  sister  married  before  I  left  Italy  and  lived  in  the  same 
town.    I  received  a  letter  from  Rocco's  mother  about  fifteen  days  ago. 
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The  material  evidence  at  the  continued  hearing,  July  3,  1914, 
was  substantially  as  follows:  — 

Pariggi  Antonio  of  West  Springfield,  Mass.,  testified:  — 

I  have  lived  here  since  the  first  of  May,  and  came  here  from  Caraffa, 
Italy.  Rocco  Arcadi  lived  in  the  same  town  as  I  in  Italy,  and  I  knew  his 
mother.  The  last  time  I  saw  his  mother  was  about  a  day  before  I  came 
to  this  country,  the  last  part  of  April,  1914.  She  was  living  in  a  portable 
house  on  account  of  the  earthquake  in  1909. 

Vianglianti  Mariangiola  testified  "that  the  conversation  she 
had  with  Rocco,  mentioned  in  the  last  hearing,  was  that  he 
was  sending  money  to  his  mother  because  he  was  the  only  one 
who  supported  the  mother."  (This  conversation  was  admitted 
subject  to  the  objection  and  exception  of  the  insurer.) 

On  this  evidence  we  find  that  the  mother  of  Rocco  Arcadi, 
Paola  Arcadi,  was  alive,  and  totally  dependent  upon  his  earn- 
ings at  the  time  of  his  death,  to  wit,  April  4,  1913,  and  she  is 
now  living  in  Caraffa,  Italy;  that  she  had  no  other  means  of 
support  except  the  money  sent  to  her  by  her  son,  Rocco;  that 
he  regularly  sent  to  her  monthly  from  $10  to  $20;  and  that 
she  is  entitled  to  compensation  at  the  rate  of  $6  a  week  for  a 
period  of  three  hundred  weeks,  beginning  from  the  date  of  the 
injury,  April  4,  1913. 

James  B.  Carroll. 

Thomas  C.  Maher. 

Charles  S.  Ballard. 


Case  No.  916. 

Margaret  Kiley,  Wmow  of  Michael  Kiley,  Employee, 
Staples  Coal  Company,  Employer, 

Employers'  Llvbility  ,  Assurance  Corporation,  Ltd.,  /ti- 
surer. 

Arising  out  op  the  Employment.  Serious  and  Willful 
Misconduct.  Death  results  from  Injury.  Depend- 
ency. 

Against  the  claim  of  dependency  by  the  widow,  the  insurer  set  up  the  defence 
that  the  injury  did  not  arise  out  of  the  emplojrment;  that  death  did  not  result 
from  the  injury;  and  that  the  injury  was  due  to  the  serious  and  willful  mis- 
conduct of  the  deceased  employee. 
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The  evidence  shows  that  the  employee  was  under  the  influence  of  intoxicating 
drink  when  he  began  his  work  on  the  morning  of  the  injury,  and  that,  on  two 
occasions,  had  added  to  this  state  by  taking  a  drink  of  whiskey  and  beer  in 
two  different  saloons.  The  employee  was  a  lumper,  and  was  allowed  to  get 
down  from  his  place  on  the  coal  wagon  because  of  the  customary  aversion  of 
lumpers  to  riding  down  the  steep  hill,  and  partly  because  of  the  need  for 
maldng  certain  that  the  driver  had  a  clear  entrance  into  the  hospital  yard. 
When  the  lumper  got  down  he  fell  to  his  knee  and  then  rose  again  and  stepped 
to  the  sidewalk.  The  truck  was  started  just  as  the  lumper  stepped  on  the 
sidewalk,  and  the  latter  then  fell  again  with  his  back  to  the  street  and  his 
feet  on  the  sidewalk.  As  a  result  of  this  occurrence,  together  with  the  condi- 
tion of  the  employee,  death  resulted,  the  hospital  diagnosis  being  "lacerated 
wound  of  the  left  arm;  alcoholism." 

Hdd,  that  the  injury  was  received  by  reason  of  the  serious  and  willful  misconduct 
of  the  employee,  and  that  no  compensation  was  due. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  afl&rms  and  adopts  the  findings  of 
the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Michael  Kiley, 
deceased,  v.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  916  on  the  files  of  the  Industrial  Acci- 
dent Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman, 
Martin  T.  Hart  of  469A  Broadway,  South  Boston,  Mass., 
representing  the  employee,  and  J.  G.  Brackett  of  89  State 
Street,  Boston,  Mass.,  representing  the  insurer,  being  duly 
sworn,  heard  the  parties  and  their  witnesses  at  the  Hearing 
Room  of  the  Industrial  Accident  Board,  New  Albion  Building, 
Boston,  Mass.,  Friday,  July  10,  1914,  at  10  a.m. 

Appearances:  John  M.  Morrison  for  insurer;  W.  L.  Bishop 
for  employee. 

The  agreed  facts  in  this  case  appear  to  be  that  Michael 
Kiley  was  employed  by  the  Staples  Coal  Company  as  a  lumper, 
with  the  average  weekly  wages  of  $15.  The  Staples  Coal  Com- 
pany is  insured  under  the  act  with  the  Employers'  Liability 
Assurance  Corporation,  Ltd.  It  is  further  agreed  that  Mar- 
garet Kiley  is  the  widow  of  the  deceased  and  has  three  children, 
ages  eighteen,  sixteen  and  fourteen;  she  was  living  with  her 
husband  at  the  time  of  his  injury  and  was  dependent  upon  his 
earnings  for  her  support. 
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Mr.  J.  M.  Morrison,  attorney  for  the  insurer,  contends  that 
the  injury  did  not  arise  out  of  the  employment;  that  death  was 
not  due  to  the  injury  received  by  him  on  March  26;  and  that 
the  injury  received  at  the  time  was  due  to  Kiley's  serious  and 
willful  misconduct,  and,  therefore,  under  section  2,  Part  II.  of 
the  Act,  the  insurer  is  not  liable  for  compensation. 

It  appears  that  on  the  morning  of  March  26  Kiley  was  as- 
sisting in  the  delivery  of  a  load  of  coal  to  the  Carney  Hospital. 
The  driver  of  the  electric  truck  was  named  James  A.  Conley. 
When  the  truck  arrived  in  the  vicinity  of  the  Carney  Hospital, 
at  the  corner  of  Thomas  Park  and  National  Street,  Conley 
stopped  the  truck  and  Kiley  got  down  from  it.  It  further  ap- 
peared that  the  grade  of  National  Street  is  very  steep,  and  it 
is  the  custom  of  lumpers  to  alight  from  the  truck  at  this  point 
for  two  reasons,  first,  because  they  do  not  like  to  take  the  risk 
of  going  down  the  steep  incline,  and,  secondly,  they  can,  by 
walking  down  the  sidewalk,  give  the  driver  notice  if  the  pas- 
sageway at  the  turn  into  the  hospital  grounds  is  clear  and  free 
from  obstruction.  When  Kiley  got  down  from  the  truck  on  to 
the  street  he  was  seen  to  sink  to  his  knee  and  then  to^rise 
again  and  step  on  to  the  sidewalk.  The  truck  which  had 
stopped  to  allow  him  to  alight  when  he  got  on  the  sidewalk 
had  started.  Just  at  that  moment  he  again  fell,  with  his  back 
to  the  street  and  his  feet  on  the  sidewalk.  The  attention  of 
the  driver  was  directed  to  the  fact  that  he  had  fallen.  He 
stopped  his  truck,  then  two  or  three  feet  from  the  sidewalk, 
and  Kiley  was  found  between  the  front  and  the  rear  wheel  of 
the  truck.  The  steel  frame  of  the  truck  had  struck  his  arm 
causing  a  lacerated  wound. 

He  was  assisted  into  the  hospital  and  was  there  treated  for  a 
lacerated  wound  extending  from  a  point  two  inches  above  the 
elbow  to  the  wrist  on  posterior  aspect  of  his  left  arm.  He  was 
operated  on  March  26  by  Drs.  Bresnahan  and  Wickham  and 
the  wound  was  sewed  up.  On  March  29  there  was  considerable 
ecchymosis  extending  up  to  the  shoulder  and  right  chest. 
Delirium  set  in  which  gradually  increased  until  that  afternoon, 
when  straps  had  to  be  used  to  confine  the  patient  to  his  bed. 
On  the  30th  delirium  continued  and  the  patient  was  violent, 
temperature  104  in  the  afternoon.    The  doctors  were  suspicious 
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of  gas  bacillus.  On  the  31st,  patient  was  more  quiet.  April  2 
he  appeared  to  be  in  fair  condition.  The  skin  flap  of  the  fore- 
ann  was  found  to  be  neurotic  to  a  considerable  extent,  with 
some  pus  discharge.  The  patient  died  the  night  of  April  2, 
1914,  diagnosis  of  death  being  "lacerated  wound  of  the  left 
.  arm;  alcoholism." 

The  death  record  of  the  city  of  Boston,  produced  in  evidence 
and  signed  by  Dr.  Timothy  Leary,  medical  examiner  for  Suf- 
folk County,  shows  that  the  main  cause  of  death  was  alco- 
holism, and  the  contributing  cause,  contusion  of  the  arm 
caused  by  injury  from  a  moving  vehicle. 

Mrs.  Margaret  Kiley  testified  that  she  was  the  widow  of  the 
deceased,  and  called  on  him  at  the  hospital;  that  she  did  not 
expect  her  husband  to  die.  She  further  testified  that  she  had 
had  ten  children,  her  husband  had  never  been  sick  in  his  life, 
but  fractiured  his  thigh  once  which  was  treated  at  the  Massa- 
chusetts General  Hospital,  and  his  left  leg  was  three-quarters  of 
an  inch  shorter  than  the  other  since  this  injury,  and  especially 
for  the  last  few  years  this  leg  had  been  troubling  him  and  he 
had  been  subject  to  cramps  in  it. 

Leo  Hallihan,  5408  Second  Street,  South  Boston,  testified  he 
was  in  the  grocery  business  and  did  not  know  Kiley,  but  had 
seen  him  once  in  a  while  when  he  came  from  work,  and  had 
also  seen  him  going  to  and  from  church.  On  March  26  witness 
was  in  Thomas  Park,  about  twenty  feet  away  from  the  electric 
coal  truck  when  it  stopped.  He  saw  Kiley  with  his  working 
clothes  on,  sitting  on  the  coal  team.  The  automobile  stopped 
three  or  four  feet  from  the  curbstone;  Kiley  got  oflF  the  auto 
backwards,  facing  the  front  of  the  auto.  He  didn't  seem  to 
have  his  footing  when  he  reached  the  ground  and  fell  back  on 
one  knee,  but  got  up  again  on  the  curb.  At  this  moment  the 
auto  started,  Kiley  fell  back,  and  the  front  wheel  went  over  his 
arm.  The  skin  was  in  bad  condition  and  his  coat  was  torn. 
Witness  ran  into  the  hospital  to  get  an  ambulance.  In  the 
meantime,#ts  he  remembered,  Kiley  was  being  assisted  down 
the  hill  to  the  hospital  by  the  driver  of  the  truck  and  another 
man.  Kiley's  arm  was  bleeding,  but  he  seemed  to  walk  all 
right  with  the  two  men.  He  helped  him  on  the  sidewalk.  In 
the  hospital  he  saw  Kiley  being  taken  up  on  an  elevator. 
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Dr.  Thomas  Wm.  Wickham  testified  as  to  the  hospital 
record,  as  previously  described. 

Michael  Coughlin,  522  Second  Street,  South  Boston,  testified 
that  he  was  wharf  foreman  on  March  14,  and  Kiley  was  imder 
his  charge.  Kiley  was  a  lumper  or  a  coal  shoveler.  He  re- 
membered on  the  day  of  March  26  he  had  told  him  to  go  to 
the  Carney  Hospital  to  deliver  coal  along  with  Mr.  Conley. 
Coughlin  said  that  if  the  company  saw  any  one  drunk  he 
would  be  suspended  or  laid  off.  He  knew  Kiley  drank,  but 
could  not  say  how  much.  Mr.  Coughlin  had  been  with  the 
company  for  thirteen  years.  Kiley  was  not  under  his  direction 
all  that  time.  On  the  morning  of  March  26  he  sent  him  to 
Shepard  &  Norwell's  with  a  delivery,  and  he  got  back  between 
8.30  and  9.  As  far  as  the  witness  knows  Kiley  was  sober  up 
to  that  time.  He  then  sent  him  to  Conley  to  help  him  and 
ordered  him  to  stay  with  him  until  he  got  through.  He  didn't 
see  him  after  that. 

Mr.  James  A.  Conley  testified  that  he  had  been  in  the  Staples 
Company's  employ  about  four  years.  He  was  working  for 
them  on  March  26,  1914,  as  a  chauffeur.  He  first  saw  Kiley 
on  that  day  about  10.30.  Together  with  him  he  left  the  Liver- 
pool wharf  with  an  empty  truck  to  go  to  Summer  Street  to 
get  a  load  of  coal.  On  the  way  he  noticed  Kiley  had  been 
probably  drinking,  but  he  didn't  say  anything  to  him  about  it. 
He  took  on  about  five  tons  for  a  delivery  to  the  Carney  Hospi- 
tal. On  the  way  to  the  hospital  they  stopped  at  Wenzler's 
barroom.  Kiley  insisted  on  going  in  there  to  have  a  drink. 
Conley  told  him  he  had  better  let  it  go  until  he  came  back. 
He  asked  Conley  to  go  with  him.  Kiley  answered  that  he  had 
to  have  a  drink.  He  ordered  two  whiskeys  and  two  beers. 
The  witness  testified  he  drank  a  beer  and  touched  the  glass  of 
whiskey  to  his  mouth,  but  did  not  drijak  it.  Kiley  drank  a 
whiskey  and  a  beer.  Kiley  drank  out  of  an  ordinary  whiskey 
glass,  and  the  amount  was  what  a  man  usually  drinks.  They 
then  started  for  the  Carney  Hospital;  and  delivered  the  load 
and  came  back  to  Summer  Street  for  another,  and  Started  back 
for  the  hospital.  At  this  time  one  could  see  that  Kiley  had 
been  drinking.  The  witness  testified  that  he  was  not  what  one 
would  call  drunk,  but  it  was  quite  noticeable  that  he  had  been 
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drinking.  When  they  got  to  Wenzler's  barroom  they  stopped 
as  they  had  on  the  delivery  before,  and  Kiley  again  insisted 
that  they  should  go  in.  The  witness  testified  that  he  remon- 
strated as  he  didn't  like  to  have  his  truck  seen  outside  of  the 
barroom,  but  he  went  in.  Kiley  this  time  ordered  a  whiskey 
and  two  beers,  drinking  the  whiskey  and  a  beer  himself  as 
before,  and  Conley  drank  one  beer.  After  this  Conley  said  it 
was  noticeable  that  Kiley  had  been  drinking,  as  he  kept  talking 
on  the  same  subject,  repeating  over  and  over  the  same  sen- 
tence about  being  laid  oflF  from  work  three  days  a  week.  He 
was  more  talkative  on  the  second  trip  than  on  the  first.  He 
could  plainly  tell  that  Kiley  was  under  the  influence  of  liquor. 

The  truck  did  not  stop  until  they  got  near  the  Carney  Hospi- 
tal at  the  comer  of  Thomas  Park  and  National  Street.  It  is 
extremely  steep  here,  and  the  lumpers  do  not  care  to  go  down 
National  Street  on  the  truck  because  of  the  steep  descent. 
They  get  ofif.  Kiley  went  to  the  left-hand  side  of  the  street. 
The  rear  wheel  was  probably  four  or  five  feet  from  the  curb- 
stone. At  that  time  Kiley  looked  able  to  take  care  of  himself, 
although  he  was  undoubtedly  under  the  influence  of  liquor. 
When  the  witness  saw  Kiley  standing  in  the  center  of  the  side- 
walk he  thought  he  was  safe  and  started  his  truck  slowly. 
When  he  started  his  truck  Kiley  was  standing  facing  the  truck 
in  the  center  of  the  sidewalk,  but  turned,  walked  a  couple  of 
steps  toward  the  rear  of  the  truck,  and  then  was  out  of  the 
witness's  sight  because  of  the  projecting  corner  of  the  truck. 
The  only  reason  he  knew  that  Kiley  fell  was  that  a  fellow  on 
the  other  side  of  the  street  hollered.  As  soon  as  he  did  he  put 
on  the  foot  brake  which  parted,  and  he  was  then  obliged  to  put 
on  the  reverse  action  to  stop  the  truck,  which  he  did,  but  it  had 
gone  more  than  four  inches  this  time.  The  fellow  who  had 
called  his  attention  to  Kiley's  fall  ran  over  and  they  got  him 
out  from  between  the  wheels.  He  was  lying  on  his  back  with 
arms  extending  backwards,  his  body  between  the  front  and 
rear  wheels,  and  the  steel  tire  of  the  rear  wheel  had  run  over 
him,  grazing  his  arm. 

Witness  took  Kiley  to  the  Carney  Hospital  without  help. 
Kiley  gave  him  bother  because  he  wanted  to  be  taken  home, 
saying,  "Take  me  home.    I  will  be  all  right,  this  is  nothing." 
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Witness  had  visited  the  injured  man  at  the  hospital,  but  could 
only  go  as  far  as  the  room  as  he  was  not  in  a  condition  to  be 
seen. 

On  the  preponderance  of  the  evidence  in  this  case  the  arbi- 
trators find  that  Michael  Kiley  during  the  hours  of  his  employ- 
ment, and  while  employed  by  an  employer  who  is  insured 
under  the  act,  received  an  injury  from  which  he  subsequently 
died,  the  main  cause  of  his  death  being  alcoholism,  and  the 
contributing  cause,  the  injury  to  his  arm.  On  the  evidence  the 
arbitrators  find  that  at  10.30  o'clock  on  the  morning  of  March 
26,  1914,  Michael  Kiley  was  ordered  to  assist  Conley.  He  was 
then  under  the  influence  of  intoxicating  drink,  and  on  two  oc- 
casions afterwards  while  delivering  coal  to  the  Carney  Hospital 
Kiley  left  his  employer's  truck  and  went  into  a  saloon,  and  at 
each  time  had  one  drink  of  whiskey  and  a  drink  of  beer.  On 
the  testimony  of  Conley,  the  driver  of  the  truck,  Kiley  became 
more  and  more  imder  the  influence  of  drink,  which  was  shown 
by  his  talk  and  general  manner.  When  the  truck  arrived  at 
the  head  of  National  Street  Kiley  got  down  from  the  truck  as 
was  the  custom  of  helpers,  first,  because  they  do  not  care  to 
ride  down  the  steep  incline,  and  secondly,  to  be  sure  that  the 
driver  had  a  clear  entrance  into  the  Carney  Hospital  grounds. 
When  he  got  down  from  the  truck  he  sank  to  the  groimd, 
falling  on  one  knee.  He  then  rose  and  got  on  the  sidewalk. 
At  this  moment  the  truck  started  and  Kiley  fell,  sustaining 
the  injury,  being  found  with  his  body  on  the  street  between 
the  front  and  the  rear  wheels  of  the  truck,  his  feet  on  the  side- 
walk; his  arm  having  been  grazed  and  wounded  by  the  steel 
tire. 

The  arbitrators  find,  according  to  the  testimony  of  Kiley's 
wife,  that  one  of  his  legs,  which  had  been  injured  some  years 
previously,  had  been  giving  him  bother  and  was  subject  to 
cramps. 

The  arbitrators  find  on  the  preponderance  of  evidence  that 
the  effect  of  the  intoxicating  drink  which  Kiley  had  taken 
during  the  morning  of  March  26,  coupled  with  a  naturally  weak 
limb,  was  responsible  for  his  fall,  and  there  was  nothing  in  con- 
nection with  his  employment  which  caused  or  was  in  any  way 
responsible  for  the  fall  from  the  sidewalk,  and  that  the  insurer. 
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the  Employers'  Liability  Assurance  Corporation,  Ltd.,  is,  there- 
fore, not  liable  under  the  Workmen's  Compensation  Act  for 
the  death  of  Michael  Kiley. 

Edw.  F.  McSweeney. 

John  G.  Brackett. 
Martin  F.  Hart  dissents. 

Findings    and   Decision  of   the    Industrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Thursday,  Sept.  24,  1914,  at  2  p.m., 
and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

The  evidence  shows  that  on  the  morning  of  March  26,  1914, 
the  employee,  Kiley,  was  employed  by  the  subscriber  as  a 
lumper,  and  had  been  ordered  to  assist  a  fellow  employee, 
James  A.  Conley,  a  chauffeur,  to  deliver  coal  at  the  Carney 
Hospital.  One  load  of  coal  had  been  delivered  and  they  were 
on  their  way  to  deliver  another  when  the  accident  occurred. 
The  truck  had  arrived  in  the  vicinity  of  the  Carney  Hospital, 
at  .the  comer  of  Thomas  Park  and  National  Street,  when  Con- 
ley  stopped  the  truck  to  allow  Kiley  to  get  down.  It  was  the 
custom  of  limipers  to  leave  the  vehicle  at  this  point,  partly 
because  of  their  aversion  to  riding  down  the  steep  hill  and 
partly  for  the  purpose  of  making  certain  that  the  driver  or 
chauffeur  had  a  clear  entrance  into  the  hospital  yard.  Kiley 
was  under  the  influence  of  intoxicating  drink  when  he  began 
work  that  morning,  and,  on  two  occasions,  had  added  to  this 
state  by  taking  a  drink  each  of  whiskey  and  beer  on  two  differ- 
ent occasions.  When  Kiley  got  down  from  the  truck  to  the 
street  he  fell  to  his  knee  and  then  rose  again  and  stepped  to 
the  sidewalk.  The  truck  was  started  by  Conley  just  as  he 
stepped  on  the  sidewalk,  and  the  employee,  Kiley,  then  fell 
again  with  his  back  to  the  street  and  his  feet  on  the  sidewalk. 
The  vehicle  was  brought  to  a  standstill  and  Kiley  was  found 
between  the  front  and  rear  wheel  of  the  truck,  the  steel  frame 
of  the  truck  having  come  in  contact  with  his  arm  and  caused  a 
lacerated  wound.    He  was  taken  into  the  Carney  Hospital  and 
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operated  upon  on  March  26,  1914,  by  Drs.  Bresnahan  and 
Wickham.  Later,  on  March  29,  delirium  set  in^^  gradually  in- 
creasing until  death  came,  on  April  2,  1914,  the  diagnosis  being 
"lacerated  wound  of  the  left  arm;  alcoholism."  The  death 
record  filed  with  the  city  clerk  of  Boston,  and  signed  by  Dr. 
Timothy  Leary,  medical  examiner,  gave  alcoholism  as  the  main 
cause,  with  the  injury  as  the  contributing  cause. 

The  Board  finds  upon  all  the  evidence  that  the  employee, 
Michael  Kiley,  did  not  receive  a  personal  injury  arising  out  of 
and  in  the  course  of  his  employment,  the  personal  injury  which 
contributed  to  his  death  from  alcoholism  being  the  result  of  the 
serious  and  willful  misconduct  of  the  employee  by  reason  of 
the  condition  of  intoxication  in  which  he  was  at  the  time  said 
injury  occurred.  The  claim  for  compensation  of  the  widow, 
Mrs.  Margaret  Kiley,  is  therefore  dismissed. 

James  B.  Carroll. 
David  T.  Dickinson. 
Joseph  A.  Parks. 


Case  No.  917. 

Doris  Pauune  Carter,  Dependent  of  John  W.  Carter, 

Employee, 
Auto  Car  Company,  Employer, 
Travelers  Insurance  Company,  Insurer. 

Dependency.  Daughter,  physically  incapacitated  for 
earning,  living  apart  from  Father  and  receiving 
Contributions  upon  which  she  is  Dependent,  is 
WHOLLY  Dependent.  Supreme  Judicla^l  Court  affirms 
Decision  of  Board. 

The  evidence  showed  that  the  deceased  employee  and  his  wife  were  separated  at 
the  time  of  the  injury,  and  that  the  claimant  daughter  lived  with  her  mother. 
The  employee  contributed  from  $4  to  $5  weekly  to  the  support  of  his  daughter, 
who  suffered  from  heart  trouble  and  acute  indigestion,  and  who  was  phys- 
ically incapacitated  for  earning  wages.  She  was  over  eighteen  years  of  age 
and  had  worked  but  one  week  during  the  year  preceding  the  death  of  her 
father. 

(See  p.  796,  Vol.  ^jMassachusetts  Workmen's  Ck)mpensation  Reports,  for  reports 
of  committee  of  arbitration  and  decision  of  Industrial  Accident  Board.) 

Held,  that  the  claimant  was  wholly  dependent  for  support. 
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Decision  of  the  Supreme  Judicial  Court  on  Appeal. 
LoRiNG,  J.  The  record  of  the  Industrial  Accident  Board 
begins  with  the  statement  that  John  W.  Carter,  the  employee, 
received  an  injury  arising  out  of  his  employment  by  an  em- 
ployer insured  by  the  Travelers  Insurance  Company,  from 
which  he  died,  and  that  the  only  question  was  one  of  depend- 
ency.    It  continues  in  these  words:  — 

It  appeared  in  evidence  that  the  daughter,  Doris  Pauline  Carter,  was 
living  in  Portland,  Me.,  with  the  mother  at  the  time  of  the  father^s  death; 
that  her  father  and  mother  had  not  been  living  together  for  three  years; 
that  she  was  eighteen  years  old  on  the  twentieth  day  of  October,  1913;  and 
that  she  was  the  daughter  of  John  W.  Carter.  For  three  years  prior  to 
her  father's  death  she  had  worked  intermittently,  substituting  for  a 
florist.  Three  years  before  her  father's  death  she  had  been  a  waitress 
in  the  English  Tea  Room  in  Portland,  but  she  could  not  stay  because  her 
health  was  not  good.  Two  years  before  her  father's  death  she  went  to 
a  oonmiercial  school  for  five  months,  and  her  father  paid  $10  a  month  for 
her  schooling  and  sent  her  about  $4  a  week.  She  left  that  school  in  June, 
1912,  and  up  to  the  time  that  her  father  died,  in  1913,  she  had  worked 
only  one  week  in  the  florist  store,  and  during  that  year  and  a  half  she  had 
substituted  at  Wilson's,  a  Portland  grocery,  for  a  week  as  clerk;  the  rest 
of  the  time  she  waa  at  home  sick.  She  was  Uving  at  home  with  her  mother, 
who  boarded  a  woman  in  return  for  the  rent.  She  and  her  mother  divided 
the  table  expenses.  Her  father  sent  her  $4  to  $5  a  week,  and  she  sup- 
ported herself  with  this  amount.  She  bought  her  clothing  and  helped  her 
mother.  She  had  no  other  income  except  the  money  that  her  father  sent 
her,  and  she  was  not  able  to  work  at  the  time  of  the  hearing.  She  fiuiiher 
testified  that  when  her  father  died  she  had  $100  saved  in  the  bank.  No 
information  was  obtained  as  to  where  th^  $100  came  from.  Of  this 
amount  she  had  spent  $50  or  $60  at  the  time  of  the  hearing.  Besides 
that  small  amount  in  the  bank  she  has  not  anything,  and  is  not  able  to 
work.    She  has  heart  trouble  and  acute  indigestion. 

The  mother  filed  a  statement,  signed  before  a  notary  public,  in  which 
she  stated  that  she  was  not  dependent  upon  her  husband  at  the  time  of 
his  death.    She  had  put  in  a  claim  prior  to  this  that  she  was  dependent. 

These  facts  are  all  the  material  evidence  that  there  is  in  the  case. 

Mrs.  Carter,  the  widow,  received  the  notification  of  the  Board  to  be 
present  at  the  time  of  the  review,  but  was  not  present,  nor  did  she  intend 
to  be,  as  the  Board  is  advised. 

The  Board  finds,  on  this  evidence,  that  the  arbitration  committee  did 
not  err  in  its  finding  of  fact,  and  it  affirms  and  adopts  the  finding  of  the 
conmiittee  of  arbitration.  That  finding  was:  "We  find,  therefore,  as  a 
fact  that  Doris  Pauline  Carter  was  the  daughter  of  John  W.  Carter;  that 


Digitized  by  VjOOQ IC 


128         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

while  she  is  over  eighteen  years  of  age,  she  is  physically  incapacitated  and 
unable  to  work,  and  that  at  the  time  of  her  father's  death  she  was  wholly 
dependent  upon  him;  and  we  find  that  she  is  entitled  to  recover  from  the 
Travelers  Insurance  Company,  the  insurer  in  this  case,  the  sirni  of  $7  a 
week  for  a  period  of  three  himdred  weeks,  making  a  total  of  $2,100,  begin- 
ning with  the  date  of  the  injury,  Dec.  20,  1913;  and  that  her  mother  is 
not  a  dependent  on  her  own  sworn  statement;  and  that  the  daughter 
alone  is  entitled  to  recover  under  the  Workmen's  Compensation  Act  as 
being  wholly  dependent  upon  the  deceased  John  W.  Carter." 

The  learned  counsel  for  the  insurer  has  based  much  of  his 
argument  on  an  abstract  of  the  evidence  taken  before  the  com- 
mittee of  arbitration,  and  states  that  the  case  was  heard  by 
the  Board  upon  that  abstract  of  evidence.  That  is  contradicted 
by  the  record.  The  record  states  that  the  case  was  heard  by 
the  Board  on  the  evidence  set  forth  above. 

Apart  from  the  fact  that  the  daughter  had  savings  amounting 
to  $100  at  the  time  of  her  father's  death,  there  can  be  no  ques- 
tion as  to  the  evidence  warranting  the  finding  that  she  was 
wholly  dependent  upon  the  deceased.  The  case  is  the  case  of 
a  girl  fifteen  years  of  age  having  to  give  up  work  as  a  waitress 
on  account  of  bad  health  three  years  before  her  father  dies. 
For  a  year  she  does  nothing.  Then  she  goes  to  commercial 
school  for  five  months.  Her  father  paid  for  the  schooling  and 
for  the  five  months  gave  her  $4  a  week.  For  the  remaining 
year  and  a  half  before  her  father's  death  she  is  too  ill  to  work 
except  for  a  week  on  each  one  of  two  separate  occasions.  On 
these  occasions  she  worked  as  a  substitute,  once  at  a  florist's 
and  once  in  a  grocery  store.  "The  rest  of  the  time  she  was 
at  home  sick."  During  this  period  of  a  year  and  one-half  she 
lived  with  her  mother.  The  rent  was  paid  by  a  woman  in 
return  for  her  board;  the  mother  and  daughter  divided  the 
"table  expenses,"  and  the  daughter,  although  too  ill  to  go  out 
to  work,  helped  her  mother  in  running  the  household.  The 
deceased  gave  the  daughter  $4  to  $5  a  week  during  this  year 
and  a  half.    This  was  her  only  income. 

There  being  no  evidence  as  to  the  origin  of  the  $100  saved 
by  the  daughter,  it  may  be  taken  to  have  been  saved  from  the 
money  paid  her  by  her  father.  The  question  comes  to  this: 
where  a  daughter  for  three  years  before  her  father's  death 
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has  had  no  income  except  money  allowed  her  by  her  father  and 
the  compensation  for  two  weeks  which  is  so  small  that  it  may 
be  disregarded,  and  is  too  ill  to  work,  does  the  fact  that  at 
her  father's  death,  she  had  $100  saved  from  the  money  given 
her  by  her  father  prevent  a  finding  that  she  was  wholly  depend- 
ent on  her  father  at  the  time  of  his  decease?  If  the  sum  saved 
had  been  sufficient  to  constitute  a  means  of  support  or  a 
partial  means  of  support,  the  existence  of  the  savings  would 
prevent  a  finding  to  that  effect.  But  the  income  from  the 
savings  here  in  question  is  at  the  most  $4  or  $5  a  year,  and 
if  the  principal  is  used  it  would  last  so  short  a  time  that  it 
cannot  be  taken  to  be  a  means  of  even  partial  support.  It 
appeared  at  the  hearing  that  since  the  father's  death  $50  to 
$60  of  the  principal  had  been  used. 

We  are  of  opinion  that  the  finding  was  authorized;  and  the 
entry  must  be 

Decree  affirmed. 


Case  No.  919. 

Minnie  E.  McPhee,  Widow  of  Otis  McPhee,  Employee, 

Atlantic  Park  Company,  Employer. 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from 
Injury.  Dependency.  Employee  of  Subscriber  serves 
at  Fire  in  Dual  Capacity.  Compensation  due  from 
Insurer  of  Subscriber.  Supreme  Judicial  Court 
affirms  Decision. 

The  evidence  shows  that,  on  the  night  upon  which  the  fire  broke  out,  the  employee, 
in  his  capacity  as  superintendent  and  director  of  the  subscriber's  volunteer 
fire  department,  went  to  said  fire  for  the  purpose  of  extinguishing  the  flames 
and  protecting  the  buildings  o^his  employer  from  danger  by  reason  of  their 
proximity  to  the  fire.  He,  with  other  members  of  the  volimteer  fighting  force 
of  the  subscriber,  remained  on  duty  at  the  scene  of  the  fire  until  it  was  ex- 
tinguished. Meanwhile,  the  volimteer  fire  department  of  the  town  of  Hull 
arrived,  of  which  said  employee  was  a  member,  and  the  insurer  raised  the 
point  that  as  a  member  of  said  volunteer  fire  department  his  first  duty  was 
to  the  town  of  Hull,  and  therefore  there  was  no  liability  upon  said  insurer 
under  the  statute.  The  weight  of  the  evidence  shows  that  the  employee  was 
drenched  as  a  result  of  his  labors  while  in  the  interior  of  the  building  with  the 
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members  of  the  volimteer  organization  of  the  subscriber,  and  that  the  personal 
injury  resulting  from  said  drenching  and  smoke  saturation  had  a  causal  con- 
nection with  the  subsequent  death  of  the  employee  from  pneumonia. 

Heldf  that  the  employee  received  the  personal  injury  while  in  the  employ  of  the 
subscriber. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decision,  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Minnie  E.  McPhee, 
widow  of  Otis  McPhee,  deceased,  v.  London  Guarantee  and 
Accident  Company,  Ltd.,  this  being  case  No.  919  on  the  files  of 
the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  N.  P. 
Sipprelle  of  Boston,  representing  the  insurer,  and  Frank  M. 
Reynolds  of  Nantasket,  representing  the  employee,  heard  the 
parties  and  their  witnesses  at  the  Town  Hall,  Hull,  Mass., 
Monday,  June  15,  1914,  at  10.30  a.m.,  and  Wednesday,  July  1, 
1914,  at  11  A.M. 

Appearances:  Thomas  H.  Buttimer  for  the  employee;  H.  S. 
Avery  for  the  insurer. 

Otis  McPhee,  the  employee,  was  employed  as  ground  super- 
intendent at  Paragon  Park,  Nantasket,  and  received  an  average 
weekly  wage  of  $30  and  board.  On  June  22,  1913,  while  at- 
tempting to  extinguish  a  fire  in  a  garage  located  across  a  pri- 
vate right  of  way  from  the  gates  of  the  park,  and  prevent  said 
fire  from  reaching  the  park  property,  he  received  a  personal 
injury  by  reason  of  the  inhalation  of  smoke  and  a  thorough 
drenching  with  water,  which  finally  resulted  in  lobar  pneu- 
monia, causing  his  death  on  Aug.  10,  1913. 

It  was  agreed  that  the  deceased  was  a  ground  superintendent 
in  the  employ  of  the  Atlantic  Park  Company;  that  his  average 
weekly  wages  were  $30;  that  his  widow,  Minnie  E.  McPhee, 
lived  with  him  at  the  time  of  his  death  and  was  therefore  con- 
clusively presumed  to  be  wholly  dependent  upon  him  for  sup- 
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port.  The  insurer  disputed  liability,  claiming  that  the  personal 
injury  which  caused  his  death  was  not  received  in  the  course  of 
his  employment  with  the  Atlantic  Park  Company,  but  that 
said  personal  injury  arose  out  of  and  in  the  course  of  his  em- 
ployment as  a  member  of  the  Hull  fire  department,  which 
extinguished  the  fire  at  the  garage. 

The  evidence  introduced  at  the  hearing  was  substantially  as 
follows:  — 

Minnie  E.  McPhee,  widow  of  the  deceased,  testified  that  she 
had  been  living  with  her  husband  from  the  time  of  their  mar- 
riage until  his  death  and  had  three  children.  On  the  night  of 
the  fire  he  got  home  about  11  o'clock,  and  he  was  drenched  and 
filled  with  smoke;  he  could  hardly  speak  and  felt  very  miser- 
able and  sick; .  and  also  appeared  to  have  a  bad  cold.  He  took 
a  sponge  bath  and  she  helped  him  imdress.  His  clothes  were  as 
wet  as  if  they  had  come  out  of  a  tub  of  water,  and  his  shoes 
were  spoiled.  She  gave  him  hot  drinks  and  took  care  of  him 
all  night;  he  was  feverish  and  he  had  chills  alternately.  The 
next  morning  he  got  up  at  8  o'clock  and  dressed,  but  felt 
miserable.  He  took  no  breakfast  and  went  to  the  park,  but 
was  obliged  to  come  home  in  the  afternoon  and  lie  down.  He 
went  to  the  park,  missing  only  one  day,  until  July  23,  when  he 
was  forbidden  by  the  doctor  to  go  any  more.  He  began  to  fail 
very  rapidly,  losing  ten  pounds  in  a  week,  and  he  complained 
all  along  of  his  throat  and  of  a  cold. 

A  week  before  he  died  he  lost  his  voice  altogether,  and  one 
had  to  get  near  him  to  hear  what  he  said;  his  voice  had  a 
rattling  sound  and  was  hoarse.  Previous  to  the  fire  he  had  a 
good  voice  which  he  never  recovered  after  the  fire.  * 

Dr.  Charles  WTielan  testified  that  he  was  called  to  treat  Mr. 
McPhee  about  the  middle  of  July,  1913.  The  doctor  saw  that 
he  was  not  looking  well  and  inquired  as  to  what  happened. 
McPhee  told  him  that  he  had  not  been  feeling  well  since  the 
fire,  and  that  Mr.  Lawlor,  a  student  of  a  medical  school  whom 
Mr.  Dodge  had  for  emergency  work  at  the  park,  had  been 
treating  him  and  giving  him  medicine.  The  doctor  examined 
him  thoroughly  at  his  office  and  found  the  entire  right  lung 
absolutely  solid,  and  this  condition  never  cleared  up.  He  also 
found  a  murmur  in  the  heart,  as  though  it  had  been  working 
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overtime.  The  condition  of  the  solid  lung  was  the  type  of 
unresolvable  pneumonia,  and  it  was  consistent  with  the  history 
of  inhalation  of  smoke,  causing  edema  of  the  limg.  Firemen 
have  died  within  two  or  three  days  from  such  inhalation,  the 
imresolvable  pneumonia  arising  from  the  combination  of  smoke 
and  water.  If  it  had  been  a  condition  of  heart  trouble  alone 
McPhee  might  have  lived  for  years.  The  doctor  knew  McPhee 
well,  and  noted  the  marked  difference  in  his  appearance  before 
and  after  the  fire.  He  was  never  robust,  but  was  a  wiry  sort 
of  fellow  always  on  the  job,  and  when  he  saw  him  fifteen  days 
after  the  fire  he  was  bent  over  and  was  extremely  pale  and 
looked  weak.  The  cause  of  the  death  was  acute  dilatation  of 
the  heart  caused  by  obstruction  in  the  lung,  and  the  death 
certificate  was  signed,  stating  the  cause  as  lobar  pneumonia. 

George  A.  Dodge,  general  manager  of  the  Atlantic  Park 
Company,  testified  that  the  company  owned  and  operated  the 
place  known  as  Paragon  Park,  with  buildings  more  or  less  at- 
tached to  each  other  covering  about  ten  or  twelve  acres. 
McPhee  was  in  the  employ  of  the  Atlantic  Park  Company  in 
.1913  as  ground  superintendent,  with  a  number  of  employees 
under  him,  and  he  had  the  care  of  the  buildings  and  groimds. 
For  the  last  three  years  he  had  been  in  the  employ  of  the  com- 
pany, working  every  day,  except  a  short  time  in  the  winter. 
For  ten  years  it  had  been  the  custom  during  the  operating 
season  for  McPhee  to  organize  a  fire  brigade  to  protect  the 
property,  and  this  was  done  in  1913.  The  organization  Was 
effected  under  Mr.  Dodge's  direction,  but  he  had  nothing  to  do 
with  the  detail  of  it;  it  was  McPhee's  duty  to  know  what  to 
do  in  case  of  fire,  as  he  was  being  paid  a  good  salary  for  that. 
On  being  questioned  as  to  whether  in  case  of  fire  McPhee  had 
been  told  to  care  for  fire  only  on  the  park  company's  property 
or  adjoining  fires,  he  said,  "We  stop  at  nothing  to  protect  our 
property  in  case  of  fire;  whatever  was  necessary  to  do,  it  was 
necessary  for  McPhee  to  do."  A  year  previous,  in  the  case  of 
a  fire  in  an  old  mill,  adjoining  the  dance  hall,  it  was  their  fire 
brigade  which  put  the  fire  out  before  the  other  company  ar- 
rived. To  protect  the  company's  property  was  quite  in  the 
line  of  McPhee's  duty.  Engines,  holding  50  to  100  gallons, 
hose,  reels  and  hydrants  were  furnished,  and  the  fire  on  June 
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22,  1913,  took  place  in  Glover  &  McDonald's  garage,  which  was 
within  forty  or  fifty  feet  from  the  park  enclosure.  The  fire 
occurred  when  the  congestion  would  be  the  greatest,  and  he 
was  inside  the  Palm  Garden  when  his  attention  was  called  to 
the  flames.  McPhee,  the  chief  engineer  and  his  assistant  and 
others  of  the  brigade  were  getting  out  the  hose  and  hustling  in 
a  general  way  to  get  ready.  He  knew  they  were  his  men  and 
that  they  were  going  over  to  the  garage  to  try  and  put  out  the 
fire.  The  fire  patrol  men  were  picked  out  of  the  350  employees 
for  that  purpose,  and  there  were  from  ten  to  fifteen  men,  each 
doing  his  duty  and  imder  orders  from  McPhee  and  his  assist- 
ant. In  attempting  to  put  out  the  fire  he  considered  that  they 
were  doing  their  duty  by  him  and  acted  as  his  employees  in  so 
doing.  If  there  had  been  any  hesitancy  with  regard  to  going 
to  the  fire  he  would  have  made  them  go,  and  he  considered 
that  McPhee  was  in  his  employ  at  that  time. 

George  H.  Hatchard,  one  of  the  engineers  of  the  Hull  fire 
department  in  1913,  testified  that  he  saw  McPhee  after  the  fire 
was  under  control.  During  the  fire  McPhee  was  inside  the 
garage  with  the  chemical  and  the  department  were  outside. 
When  he  talked  with  McPhee  afterwards  the  latter  told  him 
that  hei  and  some  of  his  men  had  taken  the  chemical  over  and 
were  the  first  to  get  there.  It  is  the  general  rule,  when  a  fire 
starts,  that  one  party  help  the  other.  McPhee  was  a  member  of 
the  volunteer  department  which  used  to  be  No.  1,  now  No.  3, 
a  combination  automobile,  pumping  engine  and  hose.  From 
the  looks  of  McPhee  after  the  fire  he  would  say  he  was  wet. 

Raymond  McDonald  testified  that  he  was  partner  in  the 
garage  business.  In  1913  they  were  proprietors  of  the  garage 
adjoining  Paragon  Park.  The  fire  broke  out  about  9  o'clock 
at  night  in  some  of  the  rooms  overhead,  rented  by  Mr.  Dodge 
for  some  of  his  employees,  and  in  five  minutes  it  was  all  ablaze. 
He,  with  some  of  Mr.  Dodge's  men,  helped  to  haul  out  the 
chemical.  They  carried  the  chemical  from  the  park  right  into 
the  garage  and  started  to  operate  it.  The  department  arrived 
a  minute  or  two  after  the  chemical,  five  minutes  or  so  after  the 
alarm  was  sounded.  Then  the  chemical  became  exhausted,  and 
the  department  put  a  stream  of  water  into  the  building. 
McPhee  was  in  the  building  most  of  the  time,  near  the  chemi- 
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cal  engine.  There  was  more  or  less  smoke  at  the  fire,  and  the 
chemical  did  not  have  much  effect  on  the  fire.  When  the 
department  came  they  used  the  water.  About  fifteen  minutes 
after,  when  he  saw  McPhee  he  was  as  wet  as  could  be  and 
looked  like  a  rat. 

Walter  S.  Kelley  testified  that  he  was  connected  with  the 
Hull  fire  department  at  the  time  of  the  fire  in  the  garage.  He 
was  in  the  garage  when  the  fire  broke  out,  and  he  saw  Otis 
McPhee  with  two  or  three  other  fellows  coming  out  of  the 
park  with  the  extinguisher..  They  went  right  into  the  garage 
with  it  and  began  playing  against  the  board  partition  where  the 
fire  had  started.  He  then  heard  the  bell  of  his  engine  coming, 
and  got  to  work  with  the  gang  on  the  engine.  The  alarm 
soimded  at  9.15  and  the  fire  was  out  at  9.50.  He  worked  on 
the  roof  with  some  of  the  department  men  and  did  not  know 
whether  McPhee  was  working  with  them  or  not.  He  only  saw 
McPhee  pulling  the  chemical.  After  they  had  knocked  off  and 
started  to  pick  up  he  saw  McPhee  who  was  pretty  wet  and 
who  wished  to  go  home  if  there  were  enough  men  to  pick  up. 
He  told  McPhee  not  to  bother  helping  to  pick  up  as  they  had 
plenty  of  men. 

George  Scott  testified  that  he  was  operating  engineer  at 
Paragon  Park  in  June,  1913.  He  was  called  chief  of  the  fire 
brigade,  and  he  helped  McPhee  for  about  thirty  or  forty  feet 
with  the  chemical,  and  then  two  or  three  others  got  hold  of 
it.  When  he  got  to  the  garage  McDonald  was  getting  the 
hose  out  and  McPhee  and  his  men  went  into  the  garage.  He 
did  not  know  what  occurred  inside  the  garage  and  he  did  not 
see  McPhee  again  that,  night. 

Arthur  McDonald  testified  that  he  was  employed  by  the 
Atlantic  Park  Company  in  1913  (June).  He  was  captain  on 
the  floor  and  of  the  fire  department.  He  took  his  "watch," 
fifteen  men,  with  him  over  to  the  gate  at  the  time  of  the  fire, 
with  the  patk  hose.  Four  men,  with  McPhee,  pushed  the 
chemical  out.  McPhee  told  Mr.  Scott  to  remain  at  the  gate, 
and  he  saw  McPhee  go  into  the  garage  with  the  machine  and 
four  men.  After  getting  the  hose  laid  out  he  sent  six  or  seven 
men  after  McPhee.  From  where  he  was  standing  there  looked 
to  be  considerable  smoke  coming  out  of  the  garage,  but  he 
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could  not  see  exactly  what  they  were  doing.  The  men  re- 
mamed  with  McPhee  until  they  came  out,  after  the  fire  was 
under  control. 

Frank  E.  Foley  testified  that  he  was  an  employee  of  the  park 
company  in  June,  1913.  'He  was  night  captain  of  the  fire  bri- 
gade, and  he  had  his  orders  from  McPhee  and  laid  hose  on  top 
of  the  garden.  He  saw  McPhee  and  two  or  three  others  start 
out  with  the  chemical,  but  he  did  not  see  the  chemical  come 
back. 

George  V.  Collins  testified  that  in  June,  1913,  he  was  clerk 
of  Engine  No.  2,  and  kept  the  records  in  reference  to  the  fire 
at  Grover  &  McDonald's  garage.  These  records  were  made 
from  memo^>^  He  simply  remembered  that  McPhee  was 
around  where  a  broken  stretch  of  hose  was  lying  in  the  street. 
Some  one  had  suggested  taking  this  out,  but  they  feared  to 
stop  to  do  so,  because  the  fire  was  so  threatening.  The  only 
recollection  he  had  of  McPhee  was  that  he  was  standing  near 
him  with  two  or  three  others.  He  did  not  remember  just  what 
he  did  himself,  and  he  did  not  recall  seeing  McPhee  doing 
anj-thing.  He  did  not  see  the  employee,  McPhee,  get  wet,  nor 
could  he  remember  whether  McPhee  was  wet  or  not. 

Henry  E.  Hatch  testified  that  he  was  a  member  of  the  Hull 
fire  department.  He  was  at  a  moving  picture  show  at  the  time 
the  fire  alarm  rang,  and  it  took  "quite  a  few  minutes"  to  get 
to  the  fire  on  account  of  the  crowd.  When  he  reached  the 
garage  a  ladder  had  been  put  up  and  McPhee  was  ahead  of 
him  on  this  ladder.  Hatch  and  a  fireman  named  Mitchell  took 
the  hose  and  all  of  them  got  wet  through.  It  was  his  impression 
that  McPhee  was  with  him  all  the  time;  when  he  first  saw  him 
he  was  on  the  ladder  as  stated.  McPhee  did  not  remain  on 
the  ladder  imtil  the  fire  was  out.  Hatch  was  on  the  street  side 
and  did  not  know  anything  about  the  extinguisher  and  the 
park  volunteer  firemen  inside.  McPhee  was  dripping  wet  when 
Hatch  arrived. 

Henry  W.  Mitchell,  Jr.,  testified  that  he  was  a  member  of 
the  Atlantic  Hill  Company,  and  that  when  he  reached  there  on 
the  fire  engine,  McPhee  was  the  first  to  get  hold  of  the  hose 
nozzle  with  him.  Together  they  went  up  the  ladder  in  front  of 
the  garage  with  the  hose.    He  did  not  remember  seeing  McPhee 
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after  that  until  the  hose  burst.  When  he  first  saw  McPhee  the 
latter  was  conung  from  the  inside  of  the  garage,  and  he  did  not 
notice  that  he  was  wet  until  after  the  fire,  nor  did  he  see  the 
chemical  of  the  park  until  then.  The  chemical  was  inside,  and 
McPhee  came  from  the  direction  of  the  chemical.  When  the 
hose  burst  they  did  not  put  a  new  piece  on.  He  could  not  say 
that  McPhee  was  wet  when  he  went  up  the  ladder,  but  he 
remembered  that  they  both  got  wet  at  the  fire. 

Frank  H.  Templeton  testified  that  he  was  a  member  of  the 
Atlantic  Hill  Company,  and  when  he  arrived  at  the  fire  McPhee 
brushed  past  him  and  went  towards  the  main  entrance  of  the 
garage.  Templeton  did  not  do  much  active  work  at  the  fire, 
having  had  a  fall,  and  the  fire  was  under  control  when  he  got 
there.  He  also  saw  McPhee  on  the  ladder  and  thought  he  was 
the  top  man.  After  the  fire  he  saw  McPhee  and  he  was  pretty 
wet. 

Philip  H.  Baker  testified  that  he  was  chauffeur  of  the  Atlan- 
tic Hill  Company.  He  did  not  remember  seeing  McPhee  around 
at  the  fire,  as  he  remained  with  the  engine  through  the  evening. 
He  also  did  not  know  anything  about  the  chemical.  He  stated 
that  McPhee  had  been  appointed  one  of  the  nozzle  men. 

The  committee  of  arbitration  finds  upon  all  the  evidence 
that  the  personal  injury  received  by  the  employee,  McPhee,  on 
June  22,  1913,  arose  out  of  and  in  the  course  of  his  employ- 
ment as  ground  superintendent  for  the  Atlantic  Park  Company. 
When  the  fire  broke  out  in  the  garage  on  the  night  of  June  22, 
1913,  McPhee,  in  his  capacity  as  superintendent  and  organizer 
of  the  volunteer  fire  department,  went  to  the  garage  for  the 
double  purpose  of  extinguishing  the  fire  and  protecting  the 
buildings  of  his  employer,  the  Atlantic  Park  Company,  from 
the  danger  caused  by  said  fire.  McPhee  was  a  volunteer  mem- 
ber of  the  Hull  fire  department,  it  is  true,  but  as  ground  super- 
intendent for  the  subscriber,  the  Atlantic  Park  Company,  he 
was  in  charge  of  the  volunteer  fire  department  of  that  com- 
pany, and  was  subject  to  the  call  of  duty  at  the  time  the  fire 
began,  and  remained  on  duty  in  connection  with  his  work  as 
superintendent  of  the  grounds  and  buildings,  and  as  director  of 
the  park's  volunteer  fire  force,  until  the  fire  at  the  garage  was 
extinguished  and  all  danger  by  fire  at  the  garage  to  the  property 
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in  his  care  had  passed.  He,  with  about  a  dozen  men,  took  the 
Atlantic  Park  Company's  chemical  engine  to  the  garage,  with 
the  approval  of  the  general  manager  of  that  company,  who 
stated  that  it  was  McPhee's  duty  to  do  that.  "In  attempting 
to  put  out  the  fire  I  considered  that  they  were  doing  their  duty 
by  me,  and  acting  as  my  employees  in  so  doing,"  said  General 
Manager  Dodge;  so  that  there  can  be  no  question  as  to  McPhee 
being  in  the  performance  of  the  duty  for  which  he  was  hired 
when  he  and  his  men  ran  with  the  chemical  to  the  garage  and 
remained  there  until  the  fire  was  put  out.  The  fact  that  McPhee 
at  one  time,  according  to  the  testimony  of  several  of  the  vol- 
unteer members  of  the  Hull  fire  department,  was  at  the  top  of 
a  ladder  endeavoring  to  assist  in  putting  out  the  fire  does  not 
remove  him  from  the  sphere  of  his  employment  as  superin- 
tendent and  director  of  the  park's  volunteer  firemen.  They 
had  done  all  they  possibly  could  with  the  chemical  engine; 
McPhee  had  been  drenched  with  water  and  saturated  with 
anoke;  the  personal  injury  thus  incurred  had  begun  its  invasion 
of  his  system,  ultimately  causing  lobar  pneumonia  and  death 
in  an  unbroken  chain  of  causation  with  said  personal  injury; 
whatever  exposure  and  harm  resulted  from  his  assistance  with 
the  hose  provided  by  the  Hull  fire  department,  at  the  top  of 
the  ladder,  as  testified  to  by  several  witnesses,  was  simply 
accumulative,  the  drenching  and  saturating  received  by  the 
employee,  McPhee,  while  in  the  garage  with  the  chemical  en- 
gine, being  the  connecting  link  between  his  employment  as 
superintendent  of  the  grounds  and  director  of  its  volunteer  fire 
department  and  his  death. 

The  committee  of  arbitration  further  finds  that  there  is  due 
the  widow,  Minnie  E.  McPhee,  the  sum  of  $10  weekly  from  the 
insurer,  the  London  Guarantee  and  Accident  Company,  Ltd., 
for  a  period  of  three  hundred  weeks  from  the  date  of  the  injury, 
June  22,  1913. 

Joseph  A.  Parks. 

Frank  M.  Reynolds. 
N.  P.  Sipprelle  dissents. 
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Findings   and   Decision   of  the   Industrial   Accident   Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Tuesday,  Aug.  4,  1914,  at  2  p.m.,  and 
aflBrms  and  adopts  the  findings  and  decision  of  the  committee 
of  arbitration. 

The  material  evidence  is  substantially  stated  in  the  report  of 
the  committee,  but  at  the  request  of  the  insurer  and  of  the 
employee  the  attached  extracts  from  the  evidence  of  certain 
witnesses  are  made  a  part  of  the  record. 

The  evidence  shows  that,  when  the  fire  broke  out  in  the 
garage  on  the  night  of  June  22,  1913,  the  employee,  McPhee, 
in  his  capacity  as  superintendent  and  director  of  the  Paragon 
Park  volunteer  fire  department,  went  to  the  garage  for  the 
double  purpose  of  extinguishing  the  fire  and  protecting  the 
buildings  of  his  employer,  the  Atlantic  Park  Company,  from 
the  danger  caused  by  said  fire.  McPhee  was  a  volunteer  mem- 
ber of  the  HuU  fire  department,  but  as  ground  superintendent 
for  the  subscriber,  the  Atlantic  Park  Company,  he  was  in 
charge  of  its  volunteer  fire  department,  and  as  a  director  of 
said  volunteer  fire  department,  and  in  the  discharge  of  his  duty 
as  an  employee  of  said  subscriber,  he  remained  on  duty  at  the 
garage  until  the  fire  was  extinguished  and  all  danger  by  fire 
from  that  source  to  the  property  of  his  employer  had  passed. 
McPhee  took  about  a  dozen  men  with  him,  all  of  them  em- 
ployees of  the  subscriber,  this  action  being  approved  by  the 
general  manager  of  the  company,  who  stated  that  it  was 
McPhee's  duty  to  do  just  what  he  and  his  men  did.  "In  at- 
tempting to  put  out  the  fire  I  considered  that  they  were  doing 
their  duty  by  me,  and  acting  as  my  employees  in  so  doing," 
said  General  Manager  Dodge. 

The  evidence  as  to  McPhee's  participation  in  subduing  the 
flames  on  the  outside  of  the  building,  after  the  chemical  engine 
had  exhausted  its  supply  of  fluid,  is  contradictory,  but  the 
weight  of  the  evidence  shows  that  McPhee  and  all  the  men 
who  were  with  him  were  drenched,  as  a  result  of  their  labors 
inside  the  garage,  from  the  flow  of  water  from  the  hose  in  the 
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hands  of  the  members  of  the  Hull  fire  department,  and  that  the 
interior  of  the  building  was  filled  with  smoke,  so  that  the  per- 
sonal injury,  by  reason  of  the  drenching  and  smoke  saturation 
received  by.  McPhee,  which  subsequently  caused  lobar  pneu- 
monia and  death,  arose  out  of  and  in  the  course  of  his  employ- 
ment as  superintendent  of  the  Atlantic  Park  Company  and 
director  of  its  volunteer  fire  fighting  organization,  and  not  from 
any  work  which  he  performed  after  the  arrival  of  the  Hull  fire 
department  in  connection  with  its  fighting  the  fiaines  from  the 
exterior  of  the  garage. 

The  Board  finds  upon  all  the  evidence  that  Otis  McPhee,  the 
employee,  at  all  times  during  his  attendance  at  the  fire,  re- 
tained his  employment  status  as  superintendent  and  director 
of  the  Paragon  Park  volunteer  fire  department;  that  the  per- 
sonal injury  received  by  him  arose  out  of  and  in  the  course  of 
his  employment  for  the  subscriber,  and  his  subsequent  death 
was  connected  in  an  unbroken  chain  of  causation  with  said 
personal  injury;  and  that  his  widow,  Minnie  E.  McPhee,  who 
lived  with  him  at  the  time  of  his  death,  is  entitled  to  a  maxi- 
mum weekly  payment  of  $10  for  a  period  of  three  hundred 
weeks  from  the  date  of  the  injury,  June  22,  1913. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 

At  the  request  of  the  insurer  and  of  the  widow  the  at- 
tached extracts  from  the  evidence  of  certain  witnesses  are  made 
a  part  of  the  record:  — 

Extract,  Raymond  McDonald's  Testimony. 

Q.  Can  you  tell  whether  or  not  the  employees  of  the  Atlantic  Park 
Company  continued  to  operate  this  chemical  after  the  arrival  of  the  Hull 
department?  A.  I  think  the  chemical  ran  out,  and  a  stream  of  water 
came  into  the  building.  The  chemical  was  exhausted;  in  other  words, 
it  was  empty. 

Q.  Did  you  notice  McPhee  after  that;  where  did  he  remain  while  he 
was  there?    A.  He  was  inside  of  the  building  most  of  the  time. 
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Q.  Where  in  reference  to  the  crew  which  came  with  him?  A.  Near 
the  chemical  until  it  was  exhausted.  Then  I  did  not  try  to  keep  track  of 
anybody. 

Q.  Did  you  see  him  get  wet,  yourself?    A.  After  he  had  been  wet. 

Q.  How  long  after  seeing  the  chemical  was  it?  A.  Perhaps  fifteen 
minutes. 

[In  connection  with  the  bursting  of  the  hose,  Mr.  McDonald  was  asked 
whether  that  was  when  McPhee  got  wet.] 

A.  I  do  not  remember  seeing  him  after  using  the  chemical. 

Q.  The  use  of  the  chemical  had  finished  before  any  stream  was  put  on 
the  building?   A.  As  I  remember  it. 

Q.  Then  from  that  time  you  lost  track  of  him  until  the  fire  was  over? 
A.  Until  the  next  day.  I  think  he  came  to  me  and  said  he  was  pretty 
wet.    Mr.  Kelley  told  him  he  had  better  go  home. 

Q.  You  do  not  know  where  he  got  wet?   A.  No. 

Q.  After  the  chemical  ran  out,  was  there  any  occasion  for  the  chemical* 
to  be  inside  of  the  building  while  they  were  playing  on  it?  A.  There  may 
or  may  not  have  been.    The  work  was  done  from  the  outside. 

Q.  Were  you  inside  or  outside?   A.  Both,  most  of  the  time. 

Q.  Inside  with  your  property;  any  stuff  to  be  removed?  A.  We  were 
removing  stuff  from  the  office. 

Q.  You  got  wet?   A.  Pretty  wet. 

Q.  Mr.  McPhee  was  not  working  with  you?    A.  In  a  general  way. 

Q.  (Mr.  Buttimbr).  Do  I  understand  that  there  was  no  occasion 
for  the  firemen  to  be  inside  the  building?  A.  He  asked  me  if  they  were  in: 
some  were  in  and  some  were  out.  I  did  not  keep  track  of  anybody.  I 
think  they  were  inside  at  one  time.    The  building  was  full  of  water. 

Q.  (Mr.  Avery).  After  they  began  to  play  water  on  pretty  generally, 
there  was  not  much  that  a  man  could  do  inside,  was  there?  The  hose 
were  playing  on  the  building?   A.  I  do  not  know. 

Q.  You  do  not  know  whether  there  were  any  inside  when  they  began 
to  play  the  water  on?   A.  There  were  some,  looking  on,  who  got  wet. 

Q.  There  was  no  one  doing  any  actual  work  in  connection  with  the 
fire?   A.  It  was  operated  from  the  outside. 

Extract,  Walter  S.  Kelley' 8  Testimony, 

Q.  You  were  connected  with  the  Hull  fire  department  in  1913,  and  in 
the  office?  Did  you  have  any  position  in  regard  to  any  one  of  the  com- 
panies?   A.  Captain  of  Engine  No.  2  of  the  Atlantic  Hill  Company. 

Q.  There  was  something  said  about  fees;  do  you  know  an3rthing  about 
that?  A.  We  have  a  law  that  any  man  who  misses  a  fire  will  be  fined 
50  cents  for  every  fire  unless  he  has  a  reasonable  excuse,  but  no  one  has 
been  able  to  collect  any  of  those  fines. 

Q.  Did  you  see  Mr.  McPhee  get  wet?  A.  No,  I  did  not  see  anything 
of  Otis,  only  when  I  came  through  the  garage  and  after  the  fire  was  out. 
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Q.  How  long  did  it  take?  A.  The  alarm  sounded  at  9.15,  and  it  was 
all  out  at  9.50. 

Q.  How  long  was  it  before  you  had  the  fire  under  control?  A.  I  think 
we  had  it  under  control  inside  of  ten  minutes,  after  the  three  streams 
were  on  it. 

Q.  When  was  it  you  saw  McPhee  after  you  had  left  him  inside  with 
his  chemical?  A.  I  did  not  see  him  until  we  had  knocked  off  and  started 
to  pick  up. 

Q.  What  was  his  condition  then?  A.  He  was  pretty  wet.  He  said. 
"I  got  quite  a  drenching;  if  you  have  enough  hdp  I  would  like  to  go 
home."  It  is  the  duty  of  all  of  us  to  pick  up  and  get  back  to  the  station. 
I  told  him  not  to  bother,  that  we  had  plenty  of  men  there. 

Q.  At  any  time  after  you  saw  him  there  with  his  chemical,  did  he 
offer  to  you  the  assistance  of  either  his  men  or  himself?  A.  He  did  not 
offer  it  to  me.  I  did  not  see  him  until  after  we  got  through.  Whether  he 
was  working  with  the  men  or.not,  I  do  not  know.  I  was  up  on  the  roof 
with  two  or  three  of  our  own  fellows. 

Q.  (Mr.  Avert).  After  it  was  over  he  asked  you  if  he  might  be  per- 
mitted to  go  off,  if  you  had  help  enough?   A.  Yes. 

Q.  And  you  did  excuse  him  from  duty?   A.  Yes. 

Extract,  George  V.  Collins^  Testimony. 

[He  had  been  asked  to  tell  what  appeared  in  the  records  regarding  the 
fire.] 

Mr.  BuTTiMER.    I  wonder  who  kept  these  records. 

Mr.  Collins.    I  kept  them.    I  was  clerk  at  that  time. 

Q.  When  did  you  make  up  the  record?  A.  Very  likely  right  after  the 
fire;  as  soon  as  I  got  to  the  house. 

Q.  Do  you  remember  whether  you  did  or  not?    A.  No,  I  do  not. 

Q.  Were  the  men  present  at  the  time  you  made  up  your  record?  A.  No. 

Q.  Is  it  a  record  from  memory,  —  from  your  memory  of  what  took 
place  at  the  fire?    A.  Yes. 

Q.  And  nothing  more?    A.  Yes. 

Mr.  Avery.  I  think  his  recollection  about  the  fire  will  be  sufficiently 
clear. 

Mr.  Collins.    We  make  a  record  in  estimating  the  loss. 

Q.  Will  you  read  the  record  of  the  fire  first?  A.  Box  63.  Nantasket. 
Company  responded  to  fire  at  garage  owned  by  Raymond  McDonald 
and  occupied  by  Glover  &  McDonald.  Loss  of  building  estimated  at 
$900.    9.15.    Out  at  9.50. 

Q.  Do  you  keep  any  record  of  the  attendance  of  the  men  at  such  a 
fire?    A.  I  do. 

Q.  Will  you  refer  to  that  record  and  read  what  appears  with  reference 
to  McPhee?  A.  Members  present  were  Captain  Kelley,  Beals  Hatch. 
Clerk  Collins,  Treasurer  McPhee,  etc. 

Mr.  Parks.  I  do  not  think  there  is  any  argument  about  the  fact  that 
McPhee  was  at  the  fire. 
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Extractf  Henry  E,  Hatch's  Testimony, 

Q.  What  did  you  do  and  see  at  the  fire  with  reference  to  McPhee?  A. 
Somebody  said  there  was  a  big  fire,  and  being  a  fireman  I  ran  out.  It  took 
quite  a  few  minutes  to  run  around  the  end  of  the  park  to  get  out.  I  went 
over,  and  they  had  a  ladder  up  on  the  side  of  the  building.  I  took  the 
hose,  and  Mitchell  and  McPhee  were  ahead  of  me  on  this  ladder  then. 
We  played  on  the  fire  and  got  wet  through.  .  .  . 

Q.  Where  did  you  see  McPhee  first  when  you  got  there?  A.  On  the 
ladder. 

Q.  What  was  he  doing?   A.  Playing  the  hose  on  the  fire. 

Q.  Did  McPhee  do  any  work  with  you  that  night?  A.  Yes,  he  worked 
with  me  on  the  ladder. 

Q.  And  handled  the  same  hose  with  you?    A.  Yes. 

Q.  Where  else  did  you  see  him  that  night?  A.  I  saw  him  all  the  time; 
he  was  with  me  all  the  time,  practically. 

Q.  (Mr.  Butfimer).  When  were  you  first  asked  about  what  McPhee 
did  at  the  fire  on  June  22,  1913;  when  was  it  a  matter  that  you  were 
asked  to  bring  to  your  recollection  since  that  fire?  A.  The  first  was  two 
weeks  ago  —  by  this  gentleman  here  [indicating  Mr.  Avery]. 

Q.  Were  you  able  to  recollect  these  facts  when  he  spoke  to  you?  A. 
Yes. 

Q.  Do  you  remember  any  single  thing  McPhee  did  at  the  fire  before 
that?    A.  I  do  not  remember. 

Q.  Did  Mr.  Avery  ask  you  if  you  saw  Mr.  McPhee  on  the  ladder? 
A.  Yes. 

Q.  He  asked  you  that?    A.  Yes. 

Q.  As  one  of  the  questions?    A.  Yes. 

Q.  Now,  you  said  you  had  been  at  a  moving  picture  show,  and  it  took 
you  a  little  while  to  get  aroimd  the  park  —  some  few  minutes;  that  there 
was  a  great  crowd,  and  that  there  was  a  ladder  up  somewhere?   A.  Yes. 

Q.  Was  there  more  than  one  man  on  the  ladder?  A.  There  were  three 
of  them. 

Q.  At  the  time  you  came  out,  was  there  more  than  one  man  on  the 
ladder?   A.  There  were  two  on  it. 

Q.  To  aid  you?    A.  Yes. 

Q.  Did  you  see  the  extinguisher  brought  over  from  the  garage?   A.  No. 

Q.  Did  you  get  there  immediately  after  the  fire  broke  out?  A.  From 
the  time  it  took  me  to  get  around. 

Q.  Did  you  see  the  men  at  the  park  laying  hose  at  the  park?  A.  I 
did  not  go  around  that  way.    I  was  on  the  street  side. 

Q.  You  did  not  know  that  there  was  an  extinguisher  inside,  with  men 
plajdngit?   A.  No. 

Q.  You  never  heard  of  it  until  now?   A.  No. 

Q.  Was  McPhee  wet  when  you  came  up  there?   A.  Yes. 

Q.  Wet  before  you  got  there?    A.  Wet  —  dripping  right  out  of  him. 

Q.  Before  you  got  there?    A.  Yes. 
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Eztractf  Walter  KeUey^s  Testimony, 

Q.  The  water  being  played  from  the  ground  would  go  down  and  through 
the  front  of  the  building  as  well,  would  it  not?  A.  Surely.  There  is  no 
doubt  if  they  stood  where  I  saw  them  [referring  to  Otis  McPhee  and  his 
men]  they  would  get  drowned  if  they  stood  there  long  enough. 

Q.  In  what  condition  was  it  [referring  to  the  garage  after  the  fire]? 
A.  It  looked  like  a  flood.  It  was  ankle  deep  all  over  the  floor.  There 
were  three  streams  in  there  for  about  thirty  minutes. 

Q.  What  wet  you?  A.  We  stood  on  the  ladder,  and  they  were  playing 
lengthwise;  we  played  one  way  and  they  another;  there  was  lots  of 
water.    Barrels  came  on  us  at  one  time. 

Mr.  Parks.  Did  it  come  on  you  as  though  it  came  out  of  a  barrel  — 
in  torrents?    A.  Not  quite  as  bad  as  that  —  there  was  lots  of  it. 

Extract,  Arthur  McDonald* 8  Testimony. 

Q.  Did  the  five  men  remain  with  him  [McPhee]?  A.  Yes,  imtil  they 
came  out  with  the  machine. 

Q.  When  they  came  out  with  the  machine,  was  the  fire  out?  A.  It  was 
under  control;  the  top  flames  were  dying  down. 

Q.  Did  McPhee  come  out  with  them?  A.  Yes,  with  the  machine.  I 
saw  him  there;  where  he  went  afterwards,  I  could  not  say. 

Q.  Did  you  notice  his  condition?  A.  He  was  too  far  away.  When 
the  waiters  came  back  they  were  drenched.  .  .  .  The  men  I  sent  came 
back  to  the  floor  and  had  to  change  their  clothes. 

Decision  of  Supreme  Judicial  Court  on  Appeal, 
RuGG,  C.J.  The  dependent  of  the  deceased  employee  has 
suggested  a  question  whether  the  case  is  rightly  here,  because 
it  is  provided  by  the  Workmen's  Compensation  Act  as  amended 
by  St.  1912,  chapter  571,  section  14,  "that  there  shall  be  no 
appeal  from  a  decree  based  on  an  order  or  decision  of  the  board 
which  has  not  been  presented  to  the  court  within  ten  days 
after  the  notice  of  the  filing  thereof  by  the  board.'*  This  does 
not  mean  that  the  case  must  be  actually  brought  to  the  atten- 
tion of  a  justice  of  the  Superior  Court  within  that  time.  It 
is  a  compliance  with  the  statute  if  the  required  papers  are  pre- 
sented to  the  court  in  the  sense  of  being  filed  as  a  part  of  its 
records.    The  case  is  here  rightly. 

Otis  McPhee  was  employed  in  the  summer  of  1913  as  super- 
intendent by  the  Atlantic  Park  Company,  a  subscriber  under 
the  Workmen's  Compensation  Act.     The  business  of  his  em- 
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ployer  was  that  of  operating  an  amusement  resort  near  Nan- 
tasket  Beach  in  the  town  of  Hull.  In  the  performance  of  his 
duty  as  such  employee  McPhee  organized  a  fire  brigade  to  pro- 
tect the  property  of  his  employer.  He  was  also  a  regular  mem- 
ber of  the  fire  department  of  the  town  of  Hull,  and  received 
for  his  services  in  that  connection  $50  per  year,  and  was  liable 
to  a  fine  of  50  cents  for  an  inexcusable  absence  from  a  fire. 
On  the  evening  of  June  22,  1913,  fire  broke  out  in  a  garage 
distant  about  forty  feet  from  the  property  of  the  subscriber. 

The  arbitration  committee,  whose  findings  have  been  con- 
firmed by  the  Industriq,l  Accident  Board,  reported  that  "Mc- 
Phee, in  his  capacity  as  superintendent  and  as  organizer  of  the 
volunteer  fire  department,  went  to  the  garage  for  the  double 
purpose  of  extinguishing  the  fire  and  protecting  the  buildings 
of  his  employer,  the  Atlantic  Park  Company,  from  the  danger 
caused  by  said  fire.  McPhee  was  a  volunteer  member  of  the 
Hull  fire  department,  it  is  true,  but  as  ground  superintendent 
for  the  subscriber,  the  Atlantic  Park  Company,  he  was  in 
charge  of  the  volunteer  fire  department  of  that  company,  and 
was  subject  to  the  call  of  duty  at  the  time  the  fire  began,  and 
remained  on  duty  in  connection  with  his  work  as  superintend- 
ent of  the  grounds  and  buildings,  and  as  director  of  the  park's 
volunteer  fire  force,  until  the  fire  at  the  garage  was  extinguished 
and  all  danger  by  fire  at  the  garage  to  the  property  in  his  care 
had  passed.  He,  with  about  a  dozen  men,  took  the  Atlantic 
Park  Company's  chemical  engine  to  the  garage,  with  the  ap- 
proval of  the  general  manager  of  that  company,  who  stated 
that  it  was  McPhee's  duty  to  do  that.  'In  attempting  to  put 
out  the  fire  I  considered  that  they  were  doing  their  duty  by 
me,  and  acting  as  my  employees  in  so  doing,'  said  General 
Manager  Dodge;  so  that  there  can  be  no  question  as  to  McPhee 
being  in  the  performance  of  the  duty  for  which  he  was  hired 
when  he  and  his  men  ran  with  the  chemical  to  the  garage  and 
remained  there  until  the  fire  was  put  out.  The  fact  that 
McPhee,  at  one  time,  according  to  the  testimony  of  several  of 
the  volunteer  members  of  the  Hull  fire  department,  was  at  the 
top  of  a  ladder  endeavoring  to  assist  in  putting  out  the  fire, 
does  not  remove  him  from  the  sphere  of  his  employment  as 
superintendent  and  director  of  the  park's  volunteer  firemen. 
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They  had  done  all  they  possibly  could  with  the  chemical  en- 
gine; McPhee  had  been  drenched  with  the  water  and  satu- 
rated with  smoke;  the  personal  injury  thus  incurred  had  begun 
its  invasion  of  his  system,  ultimately  causing  lobar  pneumonia 
and  death  in  an  unbroken  chain  of  causation  with  said  per- 
sonal injury;  whatever  exposure  and  harm  resulted  from  his 
assistance  with  the  hose  provided  by  the  Hull  fire  department 
at  the  top  of  the  ladder,  as  testified  to  by  several  witnesses 
was  simply  accumulative,  the  drenching  and  saturating  re- 
ceived by  the  employee,  McPhee,  while  in  the  garage  with  the 
chemical  engine,  being  the  connecting  link  between  his  employ- 
ment as  superintendent  of  the  grounds  and  director  of  its  vol- 
unteer fire  department  and  his  death." 

The  finding  for  the  dependent  was  confirmed  by  decree  of  the 
Superior  Court,  and  the  insurer's  appeal  brings  the  case  here. 

This  finding  stands  upon  the  same  footing  as  a  verdict  of  a 
jury  or  finding  of  a  court,  and  will  not  be  set  aside  unless 
wholly  unsupported  by  the  evidence.  (Pigeon's  Case,  216 
Mass.  51.) 

There  was  evidence  upon  which  this  finding  may  rest.  While 
the  deceased  was  a  member  of  the  town  fire  department,  and 
as  such  required  to  attend  the  fire,  it  well  might  be  that  his 
paramount  duty  was  owed  to  the  subscriber  to  protect  its 
property  from  destruction  by  fire,  and  to  prevent  thereby  a 
panic  among  its  patrons  and  the  disaster  which  might  ensue. 
It  does  not  seem  to  us  possible  to  say  as  matter  of  law  that 
when  he  had  exhausted  the  chemical  of  the  subscriber,  and 
began  working  in  connection  with  the  fire  apparatus  of  the 
town,  he  ceased  acting  primarily  in  the  interests  of  his  em- 
ployer, who  was  the  subscriber,  and  began  working  exclusively 
for  the  town.  .  The  interests  of  his  general  employer  in  the  ex- 
tinguishment of  a  fire  in  such  threatening  proximity  to  its 
property  well  may  have  been  found  to  have  been  so  dominant 
as  to  absorb  the  exclusive  attention  of  McPhee,  and  to  have 
rendered  him  in  the  direction  of  his  own  conduct  chiefly  con- 
cerned to  act  for  its  interests  as  to  the  means  employed  and  the 
result  to  be  achieved  in  the  particular  service  of  extinguishing 
the  fire.  If  this  was  so,  then  his  efforts  were  directed  to  the 
promotion   of   the   business   of   that   general    employer,    even 
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though  it  happened  that  at  the  same  time  he  was  acting  in 
accordance  with  his  obligation  to  the  town  fire  department. 
But  under  such  circumstances  the  latter  would  be  accidental  and 
subsidiary,  while  the  substantial  and  preponderant  factor  control- 
ling his  action  would  be  the  duty  owed  to  his  employer,  who  was 
the  subscriber.  (Tomoos  v.  R.  H.  White  Co.,  220  Mass.  336.) 
That  the  injury  of  the  deceased  was  received  "in  the  course 
of  his  empliu^ment"  within  the  meaning  of  those  words  in  the 
act  cannot  be  pronounced  unsupported  by  the  evidence. 

The  insurer  argues  that  the  injury  did  not  "arise  out  of" 
the  employment.  It  relies  in  this  regard  upon  that  part  of  the 
opinion  in  McNicol's  Case,  215  Mass.  497,  at  page  499,  where 
it  was  said  "an  injury  which  cannot  fairly  be  traced  to  the 
employment  as  contributing  proximate  cause  and  which  comes 
from  a  hazard  to  which  the  workman  would  have  been  equally 
exposed  apart  from  the  employment"  does  not  arise  out  of  the 
employment.  But  these  words  do  not  fairly  describe  what  may 
have  been  found  to  be  the  facts  here.  It  well  may  have  been 
inferred  that  the  inmiediate  entrance  by  the  deceased  into  the 
smoke  of  the  burning  garage  with  the  chemical  of  the  sub- 
scriber before  the  arrival  of  the  town  apparatus  was  a  peril  en- 
countered solely  by  reason  of  that  employment,  and  not  be- 
cause of  his  membership  in  the  public  fire  department.  It 
might  have  been  found  that  under  the  test  laid  down  in 
McNicol's  Case  there  was  a  causal  connection  between  the 
conditions  under  which  he  was  required  to  perform  his  work 
and  the  resulting  injury.  The  distinction  between  the  case  at 
bar  and  Milliken's  Case,  216  Mass.  293,  Plumb  v.  Cobden 
Flour  Mills  Co.,  Ltd.,  1914  A.  C.  62,  and  like  decisions,  is 
plain.  The  circumstance  that  the  deceased  was  not  upon  the 
estate  of  his  employer  at  the  time  of  receiving  his  injuries  is  of 
slight  significance.  He  was  not  absent  upon  his  own  business, 
as  in  Parker  v.  Owners  of  Ship  Black  Rock,  1915  A.  C.  725, 
but  directly  upon  the  business  of  his  employer  in  attempting 
to  protect  his  property  from  danger  by  fire.  The  inhalation  of 
damp  smoke  and  drenching  with  water  resulting  in  lobar  pneu- 
monia might  have  been  found  to  be  a  personal  injury  within 
the  act.  (Hurle's  Case,  217  Mass.  223.  See  Coyle  or  Brown  v. 
John  Watson,  Ltd.,  1915  A.  C.  1.) 

Decree  affirmed. 
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Case  No.  923. 

Frank  Floccher,  Employee. 

Joseph  V.  Floccher,  Employer. 

Fidelity  and  Deposit  Company  of  Maryland,  Insurer. 

Incapacity  for  Work.  Injury  renders  Hand  Perbiaj^ntly 
Incapable  of  Use,  and  Employee  is  Totally  Incapac- 
itated FOR  Work.  Additional  Compensation  due. 
Supreme  Judicla^l  Court  affirms  Decision. 

The  evidence  shows  that  the  employee  received  a  iMnonal  injury  arising  out  of 
his  emplosrment,  by  reason  of  which  his  right  arm  was  so  injured  as  to  be 
rendered  permanently  incapable  of  use.  He  has  no  voluntary  motion  in  the 
arm  and  has  changes  in  his  hand  which  show  that  he  has  sustained  a  nerve 
injury  which  has  caused  the  middle,  ring  and  little  fingers  to  be  substantially 
paralysed  and  useless.  He  has  a  small  amount  of  motion  in  the  thumb  and 
first  finger.  An  operation  might  be  performed  which  would  give  him  a  stiff 
arm,  at  a  right  angle,  but  he  will  have  permanent  impairment  of  the  right 
elbow  under  any  form  of  treatment. 

Heid,  that  additional  compensation  is  due  for  a  period  of  fifty  weeks,  and  inca- 
pacity ccHniMnsation  during  inability  to  work. 

Review  before  Uie  Industrial  Accident  Board. 

DecMum.  —  The  Industrial  Accident  Board  affirms  and  adepts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Decition,  —  The  Supreme  Judicial  Court  affirms  the  findings  of  the  Industrial 
Accident  Board. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Frank  Floccher  v. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  923  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Frederick  C.  Allen, 
representing  the  employee,  and  Addison  M.  Goldsmith,  repre- 
senting the  insurer,  heard  the  parties  and  their  witnesses  in 
the  Hearing  Room  of  the  Industrial  Accident  Board,  New  Al- 
bion Building,  Boston,  Mass.,  on  Wednesday,  Nov.  4,  1914, 
at  2  P.M. 

Daniel  J.  Kiley  appeared  as  counsel  for  the  employee,  and 
Alvin  L.  Richards  appeared  for  the  insurance  company. 
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The  only  question  in  this  case  was  whether  the  employee 
should  receive  total  or  partial  compensation.  The  insurance 
company  contended  that  he  is  able  to  perform  some  work  at 
the  present  time.  They  also  claim  that  if  he  would  submit  to 
an  operation  his  arm  would  improve.  His  average  weekly  wftges 
were  $20. 
The  testimony  in  the  case  was  substantially  as  follows:  — 
Lizzie  Floccher  testified  through  an  interpreter:  — 

Mr.  Eichards  told  my  husband  that  he  could  give  him  work  at  $5  a 
week,  but  I  said  it  was  not  possible  for  him  to  work  as  he  was  sick. 

Frank  F.  Floccher  testified  through  an  interpreter:  — 

When  I  went  to  Mr.  Richards'  office  I  did  not  understand  that  I  was 
going  to  work.  I  went  after  my  check  for  $10  for  my  weekly  compensa- 
tion, and  the  gentleman  told  me  to  wait,  so  I  sat  there  for  three  hoiu^. 
All  the  other  men  around  laughed  at  me,  and  finally  one  of  the  gentle- 
men sent  me  away.  I  did  not  know  that  I  was  getting  paid  for  this.  At 
present  I  would  not  be  able  to  go  to  work  in  Mr.  Richards'  office  as  I 
am  not  able  to  work.  Mr.  Richards  never  asked  me  to  do  anything  v^hile 
I  was  in  his  office.  All  I  did  was  sit  around  for  half  a  day.  I  would  be 
willing  to  do  an3rthing  that  I  could  do. 

Francis  D.  Donoghue,  M.D.,  the  impartial  physician,  testi- 
fied:— 

This  man's  arm  shows  that  he  has  no  voluntary  motion,  that  is,  the 
motion  that  he  controls  at  the  elbow.  He  has  changes  in  his  hand  which 
indicate  that  there  was  with  this  tearing  injury  a  nerve  injury  causing  the 
middle,  ring  and  little  fingers  to  be  substantially  paralyzed.  He  has  a 
small  amount  of  motion  in  the  thumb  and  first  finger.  He  has  inter- 
ference of  the  circulation,  so  that  he  has  a  hand  that  goes  to  sleep.  It 
is  cold  and  painful.  There  is  only  one  operation  which  seems  to  me 
should  be  considered  and  that  would  be  to  place  the  arm,  under  ether, 
in  a  right  angle,  and  to  have  the  arm  then  set  so  that  it  would  be  more 
useful.  With  his  arm  at  a  right  angle  he  would  be  able  to  do  certain 
things  that  would  give  him  a  wider  field  of  motion  than  if  his  arm  was 
hanging  at  his  side.  He  could  not  do  much  at  the  end  of  a  long,  stiff  arm. 
He  will  have  permanent  impairment  of  that  right  elbow  under  any  form 
of  treatment,  and  the  best  thing  for  him  that  can  be  obtained  would  be  to 
have  it  fixed  at  a  right  angle  so  that  it  would  be  useful.  An  operation 
would  give  him  a  stiff  arm  at  a  right  angle,  but  he  could  button  Ms  clothes, 
or  get  his  hand  to  his  mouth,  and  he  would  be  able  to  use  it  for  various 
purposes  which  he  could  not  do  with  it  by  his  side.    I  doubt  that  he  will 
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ever  get  any  motion  in  his  elbow,  but  aasuming  that  there  would  be  no 
motion,  he  would  have  a  more  useful  arm  bent  in  a  right  angle  than  he 
has  at  present,  and  one  that  he  could  use  to  do  some  work  with.  It  could 
not  be  said  that  he  could  use  this  arm  in  labor  to  a  great  extent.  It  is 
simply  a  question  of  impairment.  It  would  be  less  impaired  in  a  right 
angle  than  where  it  is.  It  would  be  pretty  close  to  being  permanently 
incapacitated  for  use,  even  after  this  operation.  It  will  be  a  long  while 
after  the  operation  before  he  will  acquire  the  use  of  his  arm.  You  could 
not  make  any  prognosis  of  it.  In  other  words,  as  far  as  can  be  seen  that 
arm  would  be  permanently  incapacitated  for  work  as  a  baker  undoubtedly. 
He  will  have  an  arm  after  the  operation  which  is  not  normal.  The  most 
that  is  expected  by  an  operation  is  that  the  arm  be  put  in  a  position  where 
it  would  be  handier.  By  an  operation  the  shoulder  would  probably  be 
stretched  out.  The  muscles  would  probably  be  used  up  some.  After  the 
operation  there  will  be  more  strength  in  the  thumb  and  forefinger  because 
he  will  use  them  more  in  the  new  position.  The  position  of  the  arm  at 
present  does  not  encourage  their  use. 

William  C.  Mackey,  M.D.,  testified:  — 

I  think  Dr.  Donoghue  has,  set  this  case  out  very  fairly.  I  agree  with 
him. 

We  find  that  the  employee's  right  hand  is  permanently  in- 
capacitated for  use,  and  will  be  so  after  an  operation,  and  he  is, 
therefore,  entitled  to  fifty  weeks'  specific  compensation  at  $10 
a  week,  and  also  to  compensation  on  account  of  total  inca- 
pacity at  $10  a  week,  to  continue  for  an  indefinite  period. 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act. 

James  B.  Carroll. 
Frederick  C.  Allen. 
Addison  M.  Goldsmith  dissents. 

Findings   and   Decision  of  the   Industricd   Accident   Board  on 

Renew. 
The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Thursday,  Dec.  17,  1914,  at  11.45  a.m., 
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and  affirms  and  adopts  the  findings  of  the  committee  of  arbi- 
tration. 

All  the  material  evidence  is  reported  by  the  committee  of 
arbitration,  and  no  new  evidence  was  introduced  at  the  hearing 
on  review. 

The  evidence  shows  that  the  employee  received  a  personal 
injury  arising  out  of  and  in  the  course  of  his  employment,  by 
reason  of  which  his  right  arm  was  so  injured  as  to  be  perma- 
nently incapable  of  use.  The  employee  has  no  voluntary  mo- 
tion in  the  arm  and  has  changes  in  his  hand  which  show  that 
he  has  sustained  a  nerve  injury  which  has  caused  the  middle, 
ring  and  little  fingers  to  be  substantially  paralyzed  and  useless. 
He  has  a  small  amount  of  motion  in  the  thumb  and  first  finger. 
An  operation  might  be  performed  which  would  give  him  a  stiff 
arm  at  a  right  angle,  but  he  will  have  permanent  impairment 
of  the  right  elbow  under  any  form  of  treatment,  and  the  arm 
will  be  permanently  incapacitated  for  use  at  the  employee's 
usual  work  as  a  baker. 

The  Board  finds  and  decides,  upon  all  the  evidence,  that  the 
right  hand  of  the  employee  is  permanently  incapable  of  use, 
and  that  the  employee  is  totally  incapacitated  for  work  as  a 
result  of  his  inability  to  use  said  hand,  by  reason  of  a  personal 
injury  arising  out  of  and  in  the  course  of  his  employment. 
Therefore,  there  is  due  the  said  employee,  Frank  Floccher,  the 
sum  of  $10  a  week  for  a  period  of  fiifty  weeks  from  the  date  of 
the  injury,  Sept.  11,  1913,  on  account  of  the  specific  injury 
received,  and  a  further  payment  of  $10  a  week  from  the  date 
of  the  last  payment  made  by  the  insurer,  Thursday,  Dec.  17, 
1914,  to  date;  said  weekly  payments  to  continue  during  the 
period  of  total  incapacity  for  work,  said  period  not  now  being 
determinable. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 
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Decision  of  the  Supreme  Judicial  Court  on  Appeal. 

Pierce,  J.  The  right  of  the  claimant  to  receive  a  payment 
of  $10  a  week  for  total  incapacity  is  admitted,  and  such  pay- 
ments have  been  made  from  week  to  week  as  they  became  due. 

The  insurer  does  question  that  part  of  the  decision  which 
allows  the  claimant  specific  compensation  for  fifty  weeks  at 
$10  a  week,  for  permanent  loss  of  the  right  arm  (hand),  under 
the  provision  of  the  Workmen's  Compensation  Act,  St.  1911, 
c.  751,  Part  II.,  sect.  11,  as  amended  by  St.  1914,  c.  708.  This 
amendment  provides  that  the  additional  amounts  to  be  paid 
"in  case  of  the  loss  of  a  hand,  foot,  thumb,  finger,  toe  or  pha- 
lange, shall  also  be  paid  for  the  number  of  weeks  above  speci- 
fied in  case  the  injury  is  such  that  the  hand,  foot,  thumb,  finger 
toe  or  phalange  is  not  lost  but  so  injured  as  to  be  permanently 
incapable  of  use." 

This  statute,  so  far  as  quoted,  puts  in  implicit  form  the  law 
as  to  the  permanency  of  the  injury  assumed  in  Meley's  Case, 
219  Mass.  136,  to  be  the  reasonable  construction  of  the  words 
"incapable  of  use"  as  set  down  in  St.  1911,  c.  751,  Part  II., 
sect.  11,  as  amended  by  St.  1913,  c.  445.  The  words  "inca- 
pable of  use"  should  receive  a  construction  which,  while  fairly 
within  their  interpretation,  is  not  narrow  and  technical,  nor,  on 
the  other  hand,  so  free  and  liberal  as  to  give  a  right  which  the 
words  themselves,  do  not  fairly  import. 

In  the  case  at  bar,  for  practical  purposes,  the  ability  to  use 
the  hand  to  the  extent  of  a  small  amount  of  motion  in  the 
thumb  and  first  finger,  with  the  middle,  ring  and  little  fingers 
paralyzed,  and  with  an  interference  of  the  circulation  to  such 
a  d^ree  that  the  hand  goes  to  sleep,  is  negligible.  The  use 
approaches  the  infinitely  small,  and  must  be  disregarded  if  we 
are  to  prevent  the  technical  impairment  of  a  humane  provision 
of  law.     (Meley's  Case,  supra.) 

But  it  is  said  that  an  operation  will  aid  the  improvement  of 
the  thumb  and  forefinger  by  making  them  more  accessible 
and  thereby  leading  to  their  being  more  used.  If  the  claimant 
is  not  to  be  subjected  to  unusual  risk  and  danger  arising  from 
the  anaesthetic  to  be  employed  or  from  the  nature  of  the  pro- 
posed operation,  it  is  the  claimant's  duty  to  submit  if  it  fairly 


Digitized  by  VjOOQ IC 


152         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

and  reasonably  appears  that  the  result  of  such  operation  will 
be  a  real  and  substantial  physical  gain.  (Tutton's  Case,  (1909), 
2  K.  B.  54;  O^NeUI  v.  Brown  &  Co.,  Ltd.  (1913),  S.  C.  653.) 

Does  it  appear  that  the  result  of  an  operation  upon  the 
claimant  will  be  a  real  and  substantial  gain?  At  present  the 
elbow  of  the  claimant's  right  arm  is  permanently  gone,  the 
right  hand,  save  ''a  small  amount  of  motion  in  the  thumb  and 
first  finger,"  is  paralyzed,  and  there  is  "interference  of  the  cir- 
culation, so  that  he  has  a  hand  that  goes  to  sleep."  The  opera- 
tion proposed  is  to  place  the  arm,  under  ether,  in  a  right  angle 
and  then  have  the  arm  set.  This  leaves  the  elbow  permanently 
impaired,  but  gives  the  arm  a  wider  field  of  motion  than  when 
hanging  at  the  side. 

Dr.  Donoghue  said:  — 

It  will  be  a  long  while  after  the  operation  before  he  will  acquire  the  use 
of  his  arm.  You  could  not  make  any  prognosis  of  it.  .  .  .  With  his  arm 
at  a  right  angle  he  would  be  able  to  do  certain  things.  ...  He  could  not 
do  much  at  the  end  of  a  long  stiff  arm.  ...  An  operation  would  give 
him  a  stiff  arm  at  a  right  angle,  but  he  could  button  his  clothes,  or  get  his 
hand  to  his  mouth,  and  he  would  be  able  to  use  it  for  various  purposes 
which  he  could  not  do  with  it  by  his  side.  .  .  .  He  would  have  a  more  use- 
ful arm  bent  in  a  right  angle  than  he  has  at  present,  and  one  that  he  could 
use  to  do  some  work  with.  ...  It  is  simply  a  question  of  impairment. 
It  would  be  less  impaired  in  a  right  angle  than  where  it  is.  It  would  be 
pretty  close  to  being  permanently  incapacitated  for  use,  even  after  this 
operation. 

Upon  the  testimony  it  could  be  found  that  it  was  pure  specu- 
lation whether  the  hand  ever  Tvould  become  in  any  normal 
sense  a  useful  member. 

No  attempt  was  made  to  fix  the  limit  of  time  within  which 
the  partial  relief  of  the  hand's  total  incapacity  would  become 
manifest,  save  that  no  prognosis  could  be  made. 

It  well  may  be  asserted  that  it  would  be  unreasonable  to 
put  the  claimant  at  least  to  the  discomfort  attending  an  opera- 
tion the  result  of  which  would  be  the  probability  of  a  "shoulder 
stretched  out"  and  of  "muscles  used  up,"  and  in  addition 
doubt  as  to  the  time  within  which  some  uncertain  and  inde- 
terminate degree  of  benefit  reasonably  might  be  expected. 
The  finding  that  the  right  hand  "is  permanently  incapable  of 
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use"  was  warranted,  and  no  error  of  law  appears.  (Herrick's 
Case,  217  Mass.  Ill;  Meley's  Case,  219  Mass.  136.)  The 
decree  of  the  Superior  Court  must  be  aflSrmed. 

So  ordered. 


Casb  No.  929. 

Arthur  Rochville,  Employee, 

Frank  H.  Cofren,  Employer, 

General  Accident  Assurance  Corporation,  Ltd.,  Insurer. 

Arising  out  of  the  Employment.  Serious  and  Willful 
Misconduct.  Injury  to  Employee  .results  from  In- 
toxication.   Appealed  to  Supreme  Judicial  Court. 

The  evidence  shows  that  the  employee  was  in  a  condition  of  intoxication  at  the 
time  he  received  the  personal  injury  on  Nov.  25,  1913,  and  that  by  reason  of 
such  condition  he  fell  from  his  place  on  the  seat  of  his  wagon  and  sustained  a 
fracture  of  the  right  pelvic  bone.  The  workman  and  his  fellow  employee 
had  visited  saloons  during  the  course  of  their  work  day;  the  partner  of  the 
injured  man  was  arrested  for  drunkenness;  and  the  resident  surgeon  of 
the  hospital  testified  that  the  employee  was  intoxicated  at  the  time  of  his 
admission. 

Held,  that  the  injury  was  due  to  the  serious  and  willful  misconduct  of  the  employee. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
conmiittee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Arthur  Rochville  v. 
General  Accident  Assurance  Corporation,  Ltd.,  this  being  case 
No.  929  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  George  C. 
Scott,  representing  the  employee,  and  Raymond  T.  Parke, 
representing  the  insurer,  being  duly  sworn>  heard  the  parties 
and  their  witnesses  at  City  Hall,  Medford,  Sept.  19,  1914,  at 
10  A.M.,  and  continued  hearings  on  Oct.  30,  1914,  and  Jan.  4, 
1915,  in  the  New  Albion  Building,  Boston,  Mass.,  and  a  con- 
ference on  Nov.  24,  1914. 
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Claude  L.  Allen  appeared  as  attorney  for  the  insurer,  and 
Benjamin  F.  Haines  appeared  as  attorney  for  the  employee. 

This  employee,  a  man  forty-five  years  of  age,  on  Nov.  25, 
1913,  received  an  injury  arising  out  of  and  in  the  course  of  his 
.  employment.  His  average  weekly  wages  were  $12.  His  occu- 
pation was  that  of  a  teamster,  and  on  Nov.  25,  1913,  he  was 
driving  a  pair  of  horses  attached  to  a  brick  wagon,  carrying  a 
load  of  bricks  from  Medford  to  City  Hall,  Boston. 

He  fell  or  was  thrown  from  his  wagon  seat  while  so  driving 
with  a  load  of  bricks  at  about  3  o'clock  in  the  afternoon  of  said 
day.  He  was  driving  at  the  time  on  Rutherford  Avenue.  He 
was  seriously  injured  by  the  fall  and  rendered  unconscious 
through  striking  his  head  either  on  the  pavement  or  some  part 
of  the  vehicle.  He  was  taken  to  the  Relief  Station  of  the  Bos- 
ton City  Hospital  at  Haymarket  Square,  where  he  had  recov- 
ered from  unconsciousness  when  examined  by  the  physicians 
upon  his  arrival.  His  injuries,  from  which  he  was  still  inca- 
pacitated for  labor  at  the  time  of  the  hearing,  according  to  the 
examination  made  by  Dr.  Francis  D.  Donoghue,  on  behalf  of 
the  Board,  consisted  of  a  fractiure  of  the  pelvic  bone  on  the 
right.  As  a  result  of  this  break,  and  as  a  result  of  the  period 
of  time  necessary  for  it  to  reunite,  there  has  been  a  loss  either 
of  the  body  of  the  muscles  or  of  their  strength,  due  to  the  in- 
flammation resulting  from  an  acute  strain  that  accompanied 
the  break,  or  to  definite  tearing  of  the  muscles  so  that  these 
muscles  first,  by  reason  of  their  inflammation,  took  a  long  while 
to  heal  and  left  a  certain  amount  of  adhesions  and  probable 
scar  tissue,  which  lacked  the  elasticity  of  ordinary  elastic 
muscles,  so  that  he  has  in  the  hip  impairment  or  loss  to  a 
certain  extent,  first,  in  the  amount  of  motion  that  he  can  make 
with  the  muscles  attached  as  on  one  side  to  the  pelvis  and  on 
the  other  side  to  the  hip  bone,  and  second,  he  lacks  force  in 
making  the  motions  that  he  has  preserved.  The  leg  has 
probably  lost  a  third  of  the  strength  with  reference  to  the 
ability  to  use  the  hip. 

The  only  question  was  whether  his  fall  and  injuries  were  due 
to  intoxication  and  his  own  serious  and  willful  misconduct,  as 
contended  by  the  insurer,  in  which  case  the  insurer  would  not 
be  liable  to  pay  compensation.  The  burden  of  proving  this  is 
upon  the  insurer. 
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The  employee  testified  substantially  as  follows:  — 

I  was  employed  as  a  driver  on  Nov.  25,  1913,  by  Frank  H.  Cofren. 
On  this  morning  I  left  the  brick  yard  at  about  quarter  of  7.  There  was 
no  one  with  me  at  this  time.  I  had  a  two-horse  team  and  a  load  of  brick 
for  City  HaU,  Boston.  I  went  from  Riverside  Avenue  to  Middlesex 
Avenue,  then  to  Wellington  bridge  to  Mjrstic  Avenue,  from  Mystic  Avenue 
to  Sullivan  Square,  then  into  Rutherford  Avenue.  I  met  a  man  named 
Blake  at  Sullivan  Square  and  I  asked  him  to  take  a  ride.  We  stopped  at 
Carroll's  barroom  and  went  in.  We  each  had  one  whiskey.  This  was 
at  about  quarter  past  8.  I  paid  for  the  drinks.  We  started  again  and 
stopped  at  Hajrward  Tap,  Boston.  We  each  had  one  beer,  arriving  here 
about  quarter  past  9.  We  did  not  stop  again  before  we  arrived  at  City 
BM.  We  got  to  City  Hall  about  twenty-five  minutes  past  9.  I  went 
inside  and  unloaded  the  brick.  I  started  back  about  twenty-five  minutes 
of  10.  I  made  the  first  stop  at  Hayward  Tap,  and  Blake  was  still  with 
me.  We  both  went  in  and  had  one  glass  of  beer.  We  made  our  next  stop 
in  Medford  about  12  o'clock,  not  having  any  more  drinks  after  the  third 
one.  I  fed  the  horses  and  had  my  dinner,  consisting  of  three  sandwiches 
and  a  bottle  of  tea.  Then  I  loaded  for  Boston,  leaving  the  yard  at  quarter 
past  1  and  going  over  the  same  route.  I  left  Blake  at  about  11  o'clock 
in  the  morning  in  Charlestown.  I  took  him  on  again  when  I  got  back 
to  Sullivan  Square  at  about  twenty  minutes  past  1.  I  met  him  at  the 
junction  of  the  Boulevard  and  Riverside  Avenue.  This  is  a  five  minutes' 
ride  from  the  brick  yard.  He  got  on  to  the  team  and  rode  again.  We 
stopped  at  Sullivan's  bar  and  had  one  beer.  We  got  here  about  3  o'clock. 
After  we  had  the  last  drink  Blake  and  I  got  on  to  the  team,  and  I  sat  on 
the  right  with  Blake  on  my  left.  I  was  driving  sitting  down,  and  I  just 
raised  myself  a  little  to  fix  the  blanket  imder  the  seat,  standing  up  on  the 
footboard.  I  held  the  reins  with  my  left  hand  and  pulled  the  blanket 
from  the  seat,  as  I  wanted  to  get  it  under  me,  —  it  had  slipped  down. 
The  horses  stiunbled,  the  horse  faUing  forward  on  his  knee,  and  it  pulled 
me  off.  I  fell  off  on  the  right.  This  was  done  quickly,  and  I  wasn't  heavy 
enough  to  hold  the  horse.  The  street  was  slippery.  I  fell  when  I  had 
gone  only  a  mile  beyond  this  bar. 

James  H.  J.  Waldron,  a  police  officer  located  at  Station  15, 
Charlestown,  testified  that  a  report  came  to  the  station  after 
3  o'clock.  He  went  to  Rutherford  Avenue  and  found  Rochville 
lying  on  the  sidewalk  in  an  unconscious  condition.  He  was 
sent  to  the  hospital.  He  was  unconscious  all  the  time  the  offi- 
cer saw  him.  He  tried  to  rouse  him,  but  could  get  no  signs 
out  of  him.  He  didn't  have  the  appearance  of  being  in  a  stu- 
por, but  was  unconscious.  He  did  not  smell  liquor  on  him. 
He  saw  Blake,  and  he  was  intoxicated.     Blake  was  arrested 
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while  he  stood  there  by  OflScer  Mehan.  OflScer  Waldron  stated 
that  he  did  not  notice  any  signs  of  liquor  in  Rochville's  appear- 
ance, such  as  would  ordinarily  be  noted  in  a  man  who  was 
under  the  influence  of  liquor. 

Richard  Mehan,  police  oflBcer  at  Station  15,  testified  that 
he  went  out  to  assist  where  the  accident  had  taken  place. 
Rochville  was  unconscious  when  he  found  him,  and  from  in- 
quiries he  found  that  he  fell  off  the  wagon.  The  ambulance 
was  sent  for.  He  could  not  tell  whether  he  was  intoxicated  or 
not,  because  he  was  unconscious.  He  smelt  some  liquor.  He 
saw  Blake,  who  had  been  riding  on  the  seat  with  Rochville, 
and  he  tried  to  get  away.  He  found  Blake  was  intoxicated  and 
locked  him  up.  Blake  appeared  to  be  a  man  who  was  drinking 
for  some  time  previous  to  this  date. 

Raymond  F.  Fisher  testified  that  he  met  Rochville  on  No- 
vember 25  at  Sullivan  Square,  between  2.30  and  3  o'clock.  He 
talked  with  him  about  five  or  ten  minutes,  but  did  not  remem- 
ber the  conversation.  He  didn't  notice  anything  about  his 
condition.  There  was  nothing  about  his  conversation  or  man- 
ner that  indicated  that  he  had  been  drinking  at  all.  He  thought 
that  Rochville  was  driving;  that  Rochville  appeared  all  right, 
a  sober  man;  and  there  were  no  signs  of  his  being  intoxicated. 
He  could  speak  immediately  when  he  was  spoken  to. 

Dr.  Francis  T.  Jantzen,  a  resident  surgeon  connected  with 
the  Relief  Hospital,  testified  that  the  following  is  a  record, 
taken  from  the  hospital,  of  the  employee's  condition  after  he 
was  brought  to  the  hospital:  "The  patient  is  said  to  have 
fallen  off  a  wagon.  Physical  examination:  Well  developed  and 
nourished,  conscious,  irrational,  intoxicated,  alcoholic  odor  on 
breath.  Pupils  not  equal,  right  larger  than  left,  both  react. 
Lacerated  wound  of  vertex  two  inches  long  down  to  periosteum, 
which  is  the  outer  covering  of  the  bones  of  the  skull.  No  skull 
fracture,  no  bleeding  from  orifice.  Heart  normal,  pulse  regu- 
lar. Immense  contusion  and  abrasion  from  upper  posterior 
aspect  of  right  thigh.  Fracture,  with  considerable  displace- 
ment through  right  sacroiliac  joint;  also  fracture  through  ra- 
mus of  right  pubic  bone;"  that  he  was  given  treatment  for 
his  condition;  that  on  Nov.  26,  1913,  he  transmitted  him  to 
the  City  Hospital;  that  his  condition  then  was  as  follows: 
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"General  condition  improved;  pupils  now  equal  and  react;  few 
coarse  rales  in  basis  of  both  lungs.  Diagnosis:  fractured  pelvis, 
contusion  of  bladder,  lacerated  wound  of  scalp,  multiple  con- 
tusions and  abrasions."  The  doctor  stated  that  when  he  makes 
a  record  of  intoxication  the  patient  shows  probable  irrational- 
ity,—  possibly  his  own  personality;  the  man  acts  foolish  and 
silly  and  usually  shows  an  alcoholic  odor  on  his  breath. 

The  committee  finds  on  the  weight  of  all  the  evidence  that 
at  the  time  of  his  fall  and  receiving  the  injuries  the  employee 
was  in  an  intoxicated  condition;  that  such  intoxication  was  the 
cause  of  his  falling  and  receiving  the  injuries;  and  that  such 
intoxication  and  injuries  were  due  to  his  serious  and  willful 
misconduct.  The  claimant's  account  of  the  incident,  as  being 
caused  by  the  sudden  pUU  of  the  reins  while  he  was  in  a  half- 
standing  position,  and  his  horse  stumbling,  is  not  supported  or 
to  be  credited,  in  view  of  all  the  evidence  and  the  facts  in  the 
case.  The  claimant  does  not  appear  to  have  fallen  forward  in 
the  place  or  position  where  he  would  have  been  by  a  sudden 
pull  of  the  reins.  The  injury  received  was  on  the  back  of  the 
head,  and  he  was  seen  being  dragged  by  the  right  rear  wheel 
of  the  wagon,  with  his  foot  caught  in  said  wheel,  and  his  body 
in  the  road,  outside,  and  not  between  the  wheels. 

His  companion,  Blake,  who  was  riding  with  him  and  was 
arrested  for  intoxication  immediately  after  the  accident,  had 
been  drinking  in  saloons  with  the  employee  during  working 
hours.  Blake  testified  at  the  first  hearing  that  he  had  drunk 
liquors  with  no  other  person  on  that  day  than  the  employee, 
although  he  changed  his  testimony  somewhat  at  the  second 
hearing.  The  claimant  had  the  opportunity  and  sufficient  time 
to  become  intoxicated  in  the  saloons  which  he  visited  with  Blake 
for  the  purpose  of  drinking  intoxicating  liquor. 

The  committee,  therefore,  finds  that  the  insurer  is  not  liable 
for  compensation  in  this  case. 

The  following  request  for  rulings  was  made  by  the  insurer  of 
the  committee:  — 
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Request  for  Rulings  presented  by   General  Accident  Assurance 
Corporation,  Ltd. 

1.  If  the  committee  find  that  the  employee  was  in  an  intoxi- 
cated condition  at  the  time  of  the  accident,  and  that  this 
caused  his  fall  and  injury,  he  cannot  recover  compensation. 

2.  If  the  committee  find  that  the  employee  head  been  drinking 
intoxicating  liquor  prior  to  the  time  of  the  accident  while  on 
duty,  and  that  he  was  in  ah  unsteady  condition  therefrom  and 
lacking  in  control  of  and  ability  to  manage  himself  and  would 
not  have  fallen  but  for  this  condition,  he  cannot  recover  com- 
pensation. 

3.  If  the  committee  find  that  th^  employee  had  taken  at 
least  five  drinks  of  intoxicating  liquor  on  the  day  of  the  acci- 
dent and  prior  to  the  time  of  the  accident,  and  that  while  stand- 
ing up  on  his  team  with  his  horses  walking  steadily  over  smooth 
pavement  he  fell  over  backwards  and  was  injured,  and  that 
when  picked  up  his  breath  smelled  strongly  of  intoxicating 
liquor,  then  his  injury  was  due  to  his  own  serious  and  willful 
misconduct,  and  he  cannot  recover  compensation. 

4.  If  the  committee  find  that  the.  employee  was  not  intoxi- 
cated, but  that  he  had  taken  several  drinks  of  intoxicating 
liquor  on  the  day  of  the  accident  and  prior  to  the  time  thereof 
and  would  not  have  fallen  from  his  cart  if  he  had  not  taken 
said  drinks  of  intoxicating  liquor,  then  his  injury  was  due  to 
his  own  serious  and  willful  misconduct,  and  he  cannot  recover 
compensation. 

5.  If  the  committee  find  that  the  intoxicated  condition  of  the 
man  (Blake),  whom  the  employee  had  invited  to  ride  and  drink 
with  him,  by  reason  of  said  man's  swaying  against  the  em- 
ployee or  otherwise,  was  responsible,  in  whole  or  in  part,  for 
the  employee's  fall,  so  that  he  would  not  have  fallen  but  for 
the  presence  of  said  intoxicated  man  (Blake),  then  the  em- 
ployee is  not  entitled  to  recover  compensation. 

6.  If  the  employee's  condition  after  his  injury  was  such  as  to 
make  it  probable  that  by  reason  of  his  use  of  liquor  he  would 
not  have  been  steady  enough  on  his  feet  to  enable  him  to 
stand  up  on  a  moving  wagon  without  falling,  then  his  willful 
misconduct  by  the  use  of  intoxicating  liquor  is  the  most  prob- 
able cause  of  his  injuries,  and  he  is  not  entitled  to  recover. 
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7.  If  it  is  shown  that  the  employee  had  on  the  day  of  his 
iDJuries  used  intoxicating  liquors,  and  that  on  his  arrival  at  the 
hospital  after  his  injury  his  condition  was  such  as  to  indicate 
intoxication,  then  the  burden  is  on  the  employee  to  eliminate 
the  possibility  of  the  use  of  intoxicating  liquor  as  a  contribut- 
ing cause  to  his  injury. 

1.  Is  granted.  2.  Is  granted.  3.  Is  denied.  4.  Is  denied. 
5.  Xot  given,  as  the  conmiittee  does  not  find  the  preliminary 
part  of  thb  request.  6.  Denied,  as  not  necessary  to  consider 
from  the  previous  findings.     7.  Denied. 


David  T.  Dickinson. 
Raymond  T.  Parke. 


George  C.  Scott  dissents. 


Findings  and   Decision   of  the   Industrial   Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  April  1,  1915,  at  2  p.m., 
and  affirms  and  adopts  the  findings  and  decisions  of  the  com- 
mittee of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review, 
the  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertaining  thereto. 

The  evidence  shows  that  the  employee,  Arthur  Rochville, 
was  in  a  condition  of  intoxication  at  the  time  he  received  the 
personal  injury  on  Nov.  25,  1913,  and  that  by  reason  of  such 
intoxication  he  fell  from  his  place  on  the  seat  of  his  wagon, 
sustaining  a  fracture  of  the  right  pelvic  bone. 

The  employee,  Rochville,  and  a  fellow  employee,  Blake,  had 
visited  saloons  during  the  course  of  their  work  day,  and  both 
were  intoxicated  at  the  time  the  accident  occurred.  Blake 
was  arrested  for  drunkenness  by  a  police  officer,  and  the  resi- 
dent surgeon  at  the  Relief  Hospital  testified  that  the  employee 
was  intoxicated  at  the  time  of  his  admission,  directly  after  the 
occurrence  of  the  injury. 
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The  Board  finds  upon  all  the  evidence  that  the  personal  in- 
jury received  by  the  employee,  Arthur  Rochville,  on  Nov.  25, 
1913,  occurred  by  reason  of  his  serious  and  willful  misconduct, 
and  that,  therefore,  as  provided  by  Part  II.,  section  2  of  the 
act,  he  is  not  entitled  to  compensation. 

Frank  J.  Donahue. 
David  T.  Dickinson. 
Joseph  A.  Parks. 

Dissenting  Opinion. 

We  regret  that  we  are  unable  to  agree  with  the  finding  of  the 
majority  of  the  Board  and  must  dissent  from  that  finding. 

There  is  no  question  that  the  accident  arose  in  the  course  of 
this  man's  employment.  The  evidence  shows  that  he  was  em- 
ployed as  a  driver  of  the  brick  wagon,  and  it  was  his  duty  to 
drive  his  team  sitting  on  a  settee  at  the  forward  end  of  the 
wagon,  at  a  height  of  six  or  seven  feet  from  the  ground,  where 
he  was  exposed  to  more  danger  than  persons  not  so  employed. 
It  does  not  appear  that  the  man  at  any  time  prior  to  the  acci- 
dent was  drunk,  or  that  he  was  seen  to  stagger  or  fall  at  any 
place  or  in  any  way  that  would  tend  to  prove  that  he  was 
drunk.  The  fact  that  he  lost  his  balance  when  standing  up  for 
the  purpose  of  readjusting  the  cushion  seat  is  not  conclusive 
of  drunkenness,  as  it  is  an  occurrence  quite  as  likely  to  befall 
a  sober  man  under  the  same  conditions. 

In  this  case  there  is  not  sufficient  evidence  to  sustain  the 
claim  of  serious  and  willful  misconduct.  Drunkenness  is  not  a 
matter  of  presumption,  but  must  be  founded  on  the  evidence 
of  the  fact.  (Grime  v,  Fletcher,  Court  of  Appeals,  16-18,^ 
January,  1915.) 

In  the  case  under  discussion  the  man  was  a  regular  worker,^ 
—  a  steady  worker.  There  was  no  direct  evidence  shown  that 
the  man  was  drunk.  There  was  evidence  that  the  man  had 
been  drinking.  Information  as  to  the  amount  that  he  had  been 
drinking  was  furnished  by  the  man  himself,  and  on  his  evidence 
he  took  a  two-horse  team  loaded  with  brick  from  the  brickyard 
in  Medford  in  the  morning,  and  drove  to  the  city  of  Boston  to 
the  annex  of  the  new  City  Hall  on  Court  Street,  stopping  at 
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various  places  for  drinks.  On  arriving  at  the  City  Hall,  he 
had  to  drive  in  a  very  narrow  passage,  requiring  considerable 
skill  and  expertness  as  a  driver.  This  he  did,  unloaded  his 
team  and  drove  out.  On  his  way  back  to  the  brickyard,  the 
evidence,  and  the  only  evidence,  of  taking  liquor  was  that  he 
had  one  drink  at  the  Haymarket  Tap  about  10.15  in  the  fore- 
noon, —  between  10.15  and  10.30.  He  then  had  to  drive  his 
team  through  Charlestown  and  out  to  the  brickyard  in  Med- 
ford.  He  was  seen  on  the  way  by  several  people,  who  testified 
that,  in  their  opinion,  he  showed  no  signs  of  intoxication.  They 
were  people  who  were  not  interested  in  the  case,  who  were  not 
employed  by  the  same  employer,  but  merely  acquaintances  of 
his,  and  their  testimony  should  be  given  much  credit.  On  the 
arrival  at  the  brickyard  he  fed  the  horses,  tended  to  his  team, 
ate  a  hearty  meal  and  drank  some  tea.  His  team  was  then 
loaded  up  and  he  started  on  his  return  trip  to  the  city.  If  he 
was  drunk  at  all  that  day  he  must  have  been  as  drunk  when 
he  reached  the  yard  as  at  any  other  time  during  the  day,  be- 
cause the  bulk  of  the  liquor  which  he  consumed  that  day  had 
been  consumed  by  him  before  he  reached  the  yard  on  his  re- 
turn from  Boston.  He  was  not  so  drunk  at  any  time,  up  to 
that  point  at  all  events,  but  what  he  was  discharging  his  duty 
faithfully  and  while  he  was  in  a  condition  to  discharge  his 
duty.  If  he  was  drunk  at  the  time  he  was  sent  out  of  the  yard 
in  charge  of  a  pair  of  horses  and  a  heavy,  loaded  team  to  tra- 
verse the  streets  between  the  brickyard  in  Medford  and  the 
annex  of  the  City  Hall  in  Boston,  through  the  crowded  thor- 
oughfares, across  bridges,  up  and  down  steep  grades,  then  under 
the  ruling  of  Cozens-Hardy,  in  the  case  of  Frith  v.  S.S.  Louisi- 
anian,  any  accident  happening  to  him  when  sent  out  in  a 
drunken  condition  would  have  been  an  accident  arising  out  of 
the  employment.  The  only  additional  liquor  that  he  drank  was 
on  his  way  back  to  Boston;  he  drank  another  glass  of  liquor. 
But  between  the  last  glass  which  he  took  in  the  forenoon  and 
the  only  glass  which  he  took  in  the  afternoon  between  four 
and  five  hours  had  elapsed,  and  in  the  interim  he  had  eaten  a 
hearty  lunch.  The  policemen  who  picked  him  up  and  who 
placed  him  in  the  ambulance  were  unable  to  state  that  he  was 
drunk.    The  hospital  authorities  who  stated  that  he  was  under 
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the  influence  of  liquor  said  that  they  detected  the  odor  of 
liquor  upon  him.  It  is  not  denied  that  he  had  been  drinking, 
but  it  was  denied  that  he  was  intoxicated.  It  might  well  be 
true  in  the  case  of  a  man  who  had  been  drinking  but  who  was 
not  drunk,  but  who  received  such  an  accident  and  was  thrown 
from  such  a  height,  receiving  injuries,  that  the  shock  might 
have  produced  an  appearance  of  intoxication.  The  whole  pic- 
ture of  drunkenness  on  which  the  committee  based  its  finding 
was  more  largely  a  picture  of  his  drunken  companion  than  of 
any  direct  evidence  of  drunkenness  on  the  part  of  the  injured 
man.  It  was  found  by  them  that  these  two  men  had  been 
drinking  together  practically,  and  that  one  was  extremely  drunk 
when  he  was  arrested  immediately  after  the  accident;  but  the 
evidence  shows  that  this  man  had  been  on  a  prolonged  de- 
bauch, was  not  working,  and  there  is  no  decisive  evidence  that 
he  was  not  pretty  well  intoxicated  before  he  met  the  injured 
man  for  the  first  time  that  morning. 

If  compensation  is  to  be  denied  to  all  men  who  are  injured 
because  they  smell  of  liquor,  or  because,  during  their  working 
day,  they  have  indulged  in  intoxicants,  regardless  of  the  fact 
as  to  whether  or  not  they  are  actually  intoxicated,  then  a  large 
number  of  men  will  be  deprived  of  any  compensation  under 
the  Workmen's  Compensation  Act,  because  there  is  a  large 
element  in  the  community  which  habitually  uses  intoxicants. 

We  place  less  stress  upon  the  opinion  of  the  hospital  doctor 
in  regard  to  drunkenness  than  upon  an  opinion  expressed  by  a 
trained  police  officer,  for  the  very  reason  that  there  is  hardly  a 
week  goes  by  when  hospitals  do  not  diagnose  as  drunkenness 
cases  of  severe  and  serious  injuries  which  subsequently  disprove 
the  diagnosis  of  drunkenness  and  substitute  therefor  diagnosis 
of  disease. 

The  fact  remains  that  this  man  was  in  a  condition  which 
enabled  him  to  do  his  work,  from  the  fact  that  during  the  time 
when  he  was  doing  the  bulk  of  his  drinking  that  day  he  was 
engaged  in  driving  a  two-horse  team,  heavily  loaded,  through 
the  crowded  streets  of  the  city  of  Boston,  into  a  building  where 
it  required  the  utmost  skill  to  drive  in  and  out;  and  he  drove 
from  there  to  his  place  of  employment,  miles  away,  arriving 
there  in  such  a  condition  that  he  was  permitted  to  take  his  team 
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out  in  the  afternoon  when,  had  he  been  in  the  drunken  condi- 
tion which  later,  it  was  claimed,  resulted  in  his  falling  from  his 
team,  that  fact  must  have  been  apparent  to  his  employers,  and 
if  it  was  so  apparent,  and  he  was  sent  out  in  that  condition 
and  met  with  an  accident,  the  English  courts  have  held  that 
that  would  be  an  accident  arising  out  of  the  employment. 

In  support  of  this  contention,  in  the  decision  of  Cozens- 
Hardy,  M.R.,  in  the  case  of  Frith  v,  S.S.  Louisianian,  Butter- 
worth's  Compensation  Cases,  5  Butterworth,  410,  Cozens- 
Hardy  states:  — 

If  the  man  had  been  engaged  on  the  mast  when  he  was  the  worse  for 
drink,  and  was  sent  up  there  in  that  state,  that  would  be  an  accident 
arising  out  of  the  employment.  Here  the  man  did  not  get  back  to  his 
work  in  a  condition  enabling  him  to  do  his  work. 

While  we  disagree  with  the  majority  because  we  do  not  find 
suflScient  evidence  to  warrant  a  finding  that  this  man  was  intox- 
icated, there  is  evidence  of  drinking  furnished  by  the  man 
himself.  There  is  no  evidence  of  intoxication  save  in  the  infer- 
ence drawn  by  the  committee  which  heard  the  case  and  by  the 
Board,  which  accepted  the  evidence  on  review.  The  history  of 
the  accident  itself  disproves  intoxication  as  a  material  factor. 
It  appeared  in  evidence  that  the  man  stood  up  on  the  wagon 
to  adjust  a  cushion.  In  his  left  hand  he  held  the  reins.  With 
his  right  hand  he  was  reaching  behind  him  to  take  up  the 
cushion  or  blanket,  when  suddenly,  as  he  was  standing,  one  of 
the  horses  stumbled,  and  as  he  was  holding  the  horse  with  a 
tight  rein,  and  with  little  to  enable  him  to  maintain  equilib- 
rium, the  sudden  pull  on  the  rein  threw  him  from  his  balance 
to  the  ground.  As  he  was  sprawling  on  his  back  on  the  ground 
his  foot  went  between  the  spokes  of  the  hind  wheel  of  the 
team,  and  he  was  twisted  around  the  team,  injuring  his  leg. 
In  order  for  his  leg  to  have  gotten  between  the  spokes  he  must 
have  been  displaying  more  or  less  agility  in  the  movements  of 
his  legs,  and  had  he  been  in  the  extremely  intoxicated  condi- 
tion which  it  is  claimed  he  was  in  he  would,  when  he  had  fallen, 
have  lain  inertly  on  the  sidewalk  in  the  stupor  in  which  a 
drunken  man  usually  lies  following  the  shock  of  a  fall.  In  his 
position  as  a  driver,  seated  high  on  a  team,  he  was  exposed  to 
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a  greater  risk  than  the  ordinary  run  of  humanity  at  all  times, 
and  a  fall  would  naturally  result  in  a  more  serious  injury  than 
had  he  been  walking  along  the  street  or  engaged  upon  work 
upon  the  ground. 

On  all  the  evidence  we  disagree  with  the  majority  of  the 
Board  in  their  conclusion.  We  find  that  the  claim  that  he  was 
intoxicated  at  the  time  he  met  with  the  injury  has  not  been 
sustained,  and  that  he  is  entitled  to  recover  compensation. 

Dudley  M.  Holman. 
Thomas  F.  Boyle. 


Case  No.  931. 

Mary  Matherson  Harmon,  Widow  and  Alleged  Depend- 
ent OP  John  A.  Harmon,  Employee. 
Stone  &  Timlow  &  Co.,  Inc.,  Employer. 
General  Accident  Assurance  Corporation,  Ltd.,  Insurer. 

Arising  out  op  the  Employment.  Death  results  from 
THE  Injury.  Burden  op  Proof.  Inference  op  Fact 
DRAWN  BY  Committee  on  Weight  op  Evidence.  Ap- 
pealed TO  Supreme  Judicial  Court. 

The  employee  had  been  working  during  the  forenoon  repairing  the  pinion  that 
drives  the  paddle  wheel  in  one  of  the  vats  in  the  subscriber's  place  of  business. 
This  vat  was  semicircular  in  shape,  and  was  about  8  feet  long,  4|  to  5  feet 
wide  and  4  feet  high.  It  contained  a  mild  caustic  solution,  mostly  water  with 
a  small  amoimt  of  carbolic  acid,  to  a  depth  of  nearly  3  feet.  The  workman 
was  last  seen  alive  washing  his  hands  at  a  faucet  some  40  feet  from  the  vat. 
About  an  hour  later  he  was  found  dead  in  the  vat.  Previously,  on  Sept.  21, 
I9I3,  he  had  sustained  a  cerebral  hemorrhage  and  gradually  had  improved 
up  to  the  time  of  his  death. 

HeUd,  that  the  injury  arose  out  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 
the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 


Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,   having  investigated   the   claim   of  Mary   Matherson 
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Harmon,  widow  and  alleged  dependent  of  John  A.  Harmon, 
deceased  employee,  v.  General  Accident  Assurance  Corporation, 
Ltd.,  this  being  case  No.  931  on  the  files  of  the  Industrial  Ac- 
cident Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson, of  the  Industrial  Accident  Board,  chairman,  George  C. 
Scott,  representing  the  dependent,  and  Wilfred  J.  Gaffney,  rep- 
resenting the  insurer,  being  duly  sworn,  heard  the  parties  and 
their  witnesses  at  City  Hall,  Medford,  Mass.,  Saturday,  Sept. 
19,  1914,  at  10  A.M.,  and  a  continued  hearing  at  the  rooms  of 
the  Industrial  Accident  Board,  Friday,  Oct.  30,  1914,  at  10 
A-M.,  and  a  conference  on  Nov.  24,  1914. 

Benjamin  F.  Haines  appeared  as  counsel  for  the  widow,  and 
Claude  Allen,  as  counsel  for  the  insurer. 

The  question  in  this  case  was  whether  the  employee's  death 
on  Nov.  14,  1913,  resulted  from  an  injury  arising  out  of  and  in 
the  course  of  his  employment,  or  whether  its  cause  was  merely 
conjectural. 

The  employee  was  a  man  fifty-four  years  of  age,  and  his 
occupation  was  that  of  a  millwright,  with  an  average  weekly 
wage  of  $21. 

On  Sept.  21,  1913,  he  sustained  a  stroke  of  paralysis  not 
connected  with  his  employment,  from  which  he  had  recovered 
to  such  an  extent  that  he  was  able  to  return  to  work  on  Sept. 
26,  1913.  He  continued  thereafter  at  his  daily  work,  his  condi- 
tion apparently  improving,  although  he  suffered  from  an  attack 
of  aphasia  nine  days  following  this  stroke,  which  rendered  him 
unable  to  write  or  talk.    This  cleared  up  in  about  five  days. 

On  Nov.  14,  1913,  he  had  been  working  during  the  forenoon 
repairing  the  pinion  that  drives  the  paddle  wheel  in  one  of  the 
vats  in  his  employer's  plant  in  West  Medford.  The  vat  was 
shaped  something  like  a  semicircle,  measuring  on  the  outside 
about  8  feet  long,  4^  to  5  feet  wide  and  4  feet  high.  There  was 
in  the  vat  at  this  time  a  mild  caustic  solution,  mostly  water 
with  a  small  amoimt  of  carbolic  acid,  to  a  depth  of  about  2| 
to  3  feet.  He  usually  stopped  work  during  the  noon  hour  to 
take  his  lunch  in  another  room  in  the  factory,  and  at  about 
four  minutes  of  12  on  said  Nov.  14,  1913,  he  was  seen  washing 
his  hands  at  a  faucet  some  40  feet  from  the  vat,  where  the  men 
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washed  before  going  to  their  lunch.  This  was  the  last  time  he 
was  seen  alive.  At  about  1.10  p.m.  he  was  found  dead  in  the 
vat  where  he  had  been  working,  his  face,  including  his  nose  and 
mouth,  being  under  the  fluid  in  the  vat,  his  body  in  a  bent-over 
position,  his  head  leaning  against  one  side  as  though  he  had 
been  trying  to  get  out  of  the  vat. 

The  immediate  cause  of  his  death  was  suffocation  or  drown- 
ing. The  cause  of  death  was  stated  in  the  medical  certificate 
by  Dr.  Thomas  M.  Durell,  medical  examiner  for  Middlesex 
County,  who  performed  the  autopsy,  as  cerebral  hemorrhage. 

Dr.  H.  A.  Walker,  the  employee's  physician,  testified  that 
Mr.  Harmon  had  a  hemorrhage  on  Sept.  21,  and  after  three 
days  he  gradually  improved  up  to  the  time  he  died.  At  the 
autopsy  there  was  evidence  of  a  hemorrhage  that  had  occurred 
from  six  weeks  to  two  months  previously.  This  hemorrhage 
showed  the  usual  attempts  of  nature  to  heal  it.  There  was  a 
small  amount  of  fluid  in  the  stomach,  about  two  cupfuls,  which 
had  eaten  away  the  walls  of  the  stomach  and  had  practically 
destroyed  the  lining.  He  might  have  had  an  attack  of  sudden 
dizziness  caused  by  the  pre-existing  condition  in  the  brain 
which  caused  him  to  fall  into  the  vat,  and  his  death  caused  by 
the  drowning.  The  attack  of  dizziness  would  not  have  caused 
his  death.  He  could  not  have  had  any  fatal  hemorrhage  with- 
out its  showing  definitely  at  the  autopsy.  The  immediate 
cause  of  his  death  was  undoubtedly  suffocation,  which  was 
shown  by  the  fluid  in  his  lungs  and  stomach. 

Dr.  William  D.  Swan  of  Cambridge  testified  that  he  was 
present  at  the  autopsy,  and  that  this  man  had  an  extensive 
lesion  of  the  brain,  in  the  left  frontal  lobe,  from  a  hemorrhage 
which  had  taken  place  there  some  six  to  eight  weeks  previous 
to  his  death;  that  there  had  been  an  extensive  destruction  and 
softening  of  the  brain  tissue;  that  there  was  a  grayish  liquid 
in  the  stomach,  —  something  swallowed  just  before  death; 
that  the  immediate  cause  of  death  was  suffocation  or  drowning, 
although  the  death  was  due,  in  his  opinion,  to  the  hemorrhage 
which  occurred  two  months  previous,  in  the  sense  that  the 
destruction  and  softening  of  the  brain  tissue,  which  this  hem- 
orrhage had.  caused  and  left,  made  a  progressive  process  or 
disease  ultimately  bound   to  cause  his  death;  that  although 
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able  to  be  about  his  work  the  man  was  liable  to  dizzy  spells 
on  account  of  this  condition  of  the  brain;  that,  in  hiis  opinion, 
the  man  had  such  a  dizzy  spell  when  he  fell  into  the  vat;  that 
such  dizzy  spells  probably,  for  the  time  being,  would  be  tem- 
porary and  pass  off,  and,  but  for  the  drowning  or  suffocation 
in  the  liquid,  the  man  probably  would  have  lived  some 
months;  he  might  have  lived  as  much  as  two  months,  although 
he  did  not  think  that  he  would  have  lived  as  long  as  a  year. 
The  caustic  liquid  might  hdve  been  an  immediate  cause  of 
death.  The  witness  testified  that  he  could  not  imagine  a  man 
living  a  great  while  with  such  a  condition  of  brain;  he  was 
sure  there  w^is  no  new  hemorrhage  on  the  day  of  the  fatality. 
The  doctor  further  described  the  condition  of  the  brain  as 
softened,  disorgitnized  and  a  reddish  color.  There  was  a  mild 
degree  of  water  oedema  of  the  lungs.  In  his  opinion  the  man 
was  living  when  he  went  into  the  water,  and  he  believed  the 
water  hastened  his  death.  The  evidence  of  a  fluid  in  the  stom- 
ach shows  that  he  swallowed;  people  may  or  may  not  swallow 
water  in  drowning. 

Dr.  Thomas  M.  .Durell,  medical  examiner  of  Middlesex 
County,  performed  an  autopsy  on  John  A.  Harmon  Nov.  15, 
1913,  giving  the  cause  of  death  on  the  certificate  as  cerebral 
hemorrhage,  the  cerebral  hemorrhage  being  the  primary  cause. 
Dr.  Durell  testified  that  this  hemorrhage  had  taken  place  some- 
time —  weeks  —  previous  to  death:  — 

The  brain  substance  where  this  hemorrhage  had  been  had  broken  down 
—  disintegrated.  The  limgs  were  soggy,  the  stomach  contained  distinct 
traces  of  a  whitish,  grayish  fluid  which  was  similar  in  appearance  to  that 
which  I  saw  in  the  vat  where  he  was  foimd  the  day  before  I  saw  the  body. 
There  was  no  considerable  amoimt  of  it,  but  enough  so  that  it  could  have 
been  taken  up  and  put  into  a  receptacle,  —  one  might  possibly  have  got 
a  spoonful,  nothing  more  than  that.  This  was  an  early  hemorrhage 
which  had  taken  place  weeks  before  the  death. 

A  man  might  have  a  slight  hemorrhage  which  will  produce  temporary 
unconsciousness,  loss  of  speech  accompanied  with  dizziness,  which  will 
pass  off,  and  all  the  effects  will  pass  off  in  six  weeks,  all  the  various  shad- 
ings between  the  slightest  hemorrhage  and  a  fatal  —  that  fatal  may  be 
the  first  one  or  the  second  or  third  one,  —  it  is  very  seldom  a  man  lives 
through  three  of  them.  There  would  be  no  such  thing  as  improving  from 
such  an  extensive  hemorrhage  as  this;  they  destroy  too  much  tissue.  Of 
course,  with  a  slight  hemorrhage  you  do  get  a  scar  just  as  j'^ou  find  any- 
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where  else,  but  with  such  an  extensive  hemorrhage  as  this  I  cannot  con- 
ceive of  a  recovery.  With  this  man  the  process  was  going  on  quite  rapidly. 
It  is  a  curious  thing  about  these  cases  that  people  do  walk  around  right 
up  to  the  time  they  drop  —  it  is  all  conjecture.  I  do  not  think  this  man 
would  have  lived  six  months. 

I  feel  about  this  thing  just  exactly  in  this  way,  as  if  this  man  had  been 
standing  on  a  pier  or  in  a  boat  and  had  had  this  dizziness  and  fallen  over- 
board. Primarily  he  would  have  drowned;  probably  or  possibly  if  he 
had  had  this  seizure  and  his  breathing  apparatus  had  not  been  obstructed, 
he  might  have  weathered  it;  on  the  other  hand,  he  might  have  died  right 
there.  It  is  absolutely  conjecture,  the  whole  thing.  With  so  much  de- 
struction of  brain  tissue  it  would  seem  to  me  that  it  may  have  just  been 
the  end,  and  yet  he  might  have  recovered  from  that  and  perhaps  gone 
along  for  a  month  or  two.    It  is  all  problematical. 

Of  course,  th^^re  is  this  that  should  be  said  in  all  fairness,  —  that  the 
man  was  alive  when  he  went  into  that  fluid,  because  the  presence  of 
fluid  in  the  stomach  shows  a  vital  process  of  swallowing.  You  may  get 
a  soaking  if  the  body  stays  long  enough,  you  may  get  more  or  less  of  a 
soaking  of  the  tissues,  even  soaking  into  the  lungs,  but  not  in  the  stomach; 
that  involves  the  vital  process  of  swallowing  to  get  anything  in  the  stom- 
ach; so  that  given  the  presence  of  a  foreign  substance  in  the  stomach  of 
a  man  he  must  have  been  alive  when  he  went  into  it.  The  employee 
might  have  lived  a  month  or  six  months,  possibly,  if  he  had  fallen  on 
the  flqor  instead  of  the  vat,  but  he  was  doomed  to  die  within  that  time 
from  his  appearance.  Undoubtedly,  suffocation  was  the  final  cause  of 
death. 

The  committee  finds  on  the  weight  of  all  the  evidence,  medi- 
cal and  otherwise,  that  the  employee  came  to  his  death  while 
doing  some  work  in  connection  with  his  employment  in  repair- 
ing the  machinery  in  this  vat,  either  through  falling  therein 
from  a  temporary  attack  of  dizziness,  or  through  slipping  while 
crossing  on  a  board  necessary  to  be  used  in  getting  over  the 
vat;  that  his  death  was  due  to  suffocation  or  drowning;  that 
the  possibility  of  other  cause  than  his  employment,  such  as 
suicide,  which  was  suggested  by  the  insurer  as  an  explanation, 
is  not  supported,  and  that  there  is  no  evidence  that  it  occurred 
through  the  acts  of  other  parties;  that  from  the  weight  of  the 
evidence,  and  particularly  from  the  fact  that  he  had  recovered 
his  working  capacity  following  his  stroke  of  September  21,  and 
suffered  no  new  cerebral  hemorrhage  on  Nov.  14,  1913,  his  life 
was  materially  shortened  and  his  death  materially  hastened  by 
said  suffocation  or  drowning;  and  that  there  is,  therefore,  due 
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to  Mary  M.  Harmon,  his  widow,  who  was  living  with  him  at 
the  time  of  said  injury  and  death,  and  who  is,  therefore,  con- 
clusively presumed  to  have  been  wholly  dependent  upon  him 
at  the  time  of  the  injury,  a  weekly  compensation  of  $10  for  a 
period  of  three  hundred  weeks  from  Nov.  14,  1913,  the  date  of 
the  injury.  (Catherine  Wiemert  r.  Boston  Elevated  Railway 
Co.,  216  Mass.  598.) 

The  insurer  requested  the  following  rulings  of  the  committee 
at  the  hearing:  — 

Request  for  Rulings  by  Arbitrators,  presented  by  General  Accident 
Assurance  Corporation,  Ltd. 

1.  The  burden  is  on  the  claimant  to  prove  that  the  deceased's 
death  was  caused  by  an  accident,  and  where  he  fails  to  do  so 
compensation  cannot  be  awarded. 

2.  The  burden  is  on  the  claimant  to  show  that  at  the  time 
Harmon  met  his  death  he  was  engaged  in  the  service  and  em- 
ployment of  his  employer,  and  that  his  employment  was  the 
cause  and  occasion  of  his  death. 

3.  The  burden  is  upon  the  claimant  to  show  that  Harmon 
met  his  death  through  an  accident  arising  out  of  and  in  the 
course  of  his  employment. 

4.  If  the  committee  find  that  Harmon  died  from  apoplexy 
or  cerebral  hemorrhage  his  death  was  not  due  to  an  accident 
arising  out  of  and  in  the  course  of  his  employment,  and  com- 
pensation cannot  be  awarded. 

5.  If  the  committee  find  that  Harmon  fell  into  the  vat  by 
reason  of  a  cerebral  hemorrhage  or  apoplexy,  compensation 
cannot  be  had  whether  his  death  was  caused  by  said  cerebral 
hemorrhage  or  apoplexy  or  by  drowning,  or  by  a  combination 
of  both. 

6.  If  the  committee  find  that  Harmon  went  upon  the  vat 
and  fell  into  it  during  his  noon  hour  compensation  cannot  be 
had. 

7.  The  burden  of  showing  that  Harmon's  death  was  due  to 
an  injury  which  arose  out  of  and  in  the  course  of  his  employ- 
ment is  an  aflSrmative  one,  and  cannot  be  left  to  surmise,  con- 
jecture or  imagination. 

8.  The  complainant,  in  order  to  recover  compensation,  must 
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eliminate  every  possible  cause  of  death  other  than  an  accident 
arising  out  of  and  in  the  course  of  Harmon's  employment. 

9.  There  is  no  evidence  upon  which  it  can  be  found  that 
Harmon  was,  at  the  time  he  met  his  death,  engaged  in  the 
services  and  employment  of  his  employer,  and  that  the  em- 
ployment was  the  cause  or  occasion  of  his  meeting  his  death. 

10.  Upon  all  the  evidence  Harmon  did  not  receive  personal 
injury  arising  out  of  and  in  the  course  of  his  employment  with- 
in the  meaning  of  the  Workmen's  Compensation  Act. 

1,  2  and  3.  Are  given  as  requested,  with  the  exception  that 
an  accident  need  not  be  shown,  and  that  the  burden  of  proof 
is  by  a  preponderance  of  the  evidence. 

4  and  5.  The  committee  finds  that  he  did  not  fall  into  the 
vat  by  reason  of  a  cerebral  hemorrhage  or  apoplexy. 

6.  Is  denied. 

7.  Is  given,  with  the  exception  that  the  burden  must  be 
shown  by  a  preponderance  of  the  evidence. 

8.  Is  denied;  the  burden  of  proof  is  upon  the  claimant  only 
by  a  preponderance  of  the  evidence. 

9.  Is  denied. 

10.  Is  denied. 

David  T.  Dickinson. 
George  C.  Scott. 
Wilfred  J.  Gaffney  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board    on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  April  1,  1915,  at  2.30 
P.M.,  and  afiirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review, 
th^  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertaining  thereto. 

The  evidence  shows  that  the  employee,  John  A.  Harmon, 
received  a  personal  injury  by  reason  of  a  fall  into  a  vat  in  his 
employer's  plant   in  West  Medford   on   Nov.    14,    1913,   said 
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personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, and  accelerating  a  previous  condition  of  cerebral  hemor- 
rhage and  paralysis,  causing  death  by  suffocation  or  drowning. 

The  employee  had  been  working  during  the  forenoon,  re- 
pairing the  pinion  that  drives  the  paddle  wheel  in  one  of  the 
vats.  This  vat  was  semicircular  in  shape,  and  was  about  8  feet 
long,  4^  to  5  feet  wide,  and  4  feet  high.  It  contained  a  mild 
caustic  solution,  mostly  water  with  a  small  amount  of  carbolic 
acid,  to  a  depth  of  nearly  3  feet.  Harmon  was  last  seen  alive 
washing  his  hands  at  a  faucet  some  40  feet  from  the  vat,  at 
about  11.56  A.M.  on  the  morning  of  the  injury,  and  later,  at 
about  1.10  P.M.,  was  found  dead  in  the  vat  where  he  had  been 
working;  his  face,  including  his  nose  and  mouth,  being  under 
the  fluid  in  the  vat,  his  body  in  a  bentK)ver  position,  and  his 
head  leaning  against  one  side,  as  though  he  had  been  trying  to 
get  out  of  the  vat.  The  employee  previously  had  sustained  a 
cerebral  hemorrhage  on  Sept.  21,  1913,  and  gradually  had  im- 
proved up  to  the  time  of  his  death. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  employee,  John  A.  Harmon,  received  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment  on  Nov.  14, 
1913,  said  personal  injury  accelerating  a  previously  diseased 
condition  and  causing  death;  that  the  personal  injury  referred 
to  occurred  while  the  employee  was  doing  some  work  in  con- 
nection with  his  employment  in  repairing  the  machinery  in  the 
vat,  either  through  falling  therein  from  a  temporary  attack  of 
dizziness  or  through  slipping  while  crossing  on  a  board  which 
it  became  necessary  to  use  in  getting  over  the  vat;  that  his 
death  was  due  to  suffocation  or  drowning;  that  the  employee's 
life  was  shortened  and  his  death  hastened  by  said  suffocation 
and  dr'owning;  and  that  there  is  due  to  Mary  M.  Harmon,  his 
widow,  who  was  living  with  him  at  the  time  of  said  personal 
injury  and  death,  a  weekly  compensation  of  $10  for  a  period  of 
three  hundred  weeks  from  Nov.  14,  1913,  the  date  of  the  injury. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 
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Case  No.  934. 

Rocco  GisoNNA,  Employee. 

Charles  G.  Woodbrtoge,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Contract  of  Employment.  Whether  Casual  or  not  in 
THE  Usual  Course  of  Employer's  Business.  Com- 
pensation AWARDED.  Board  decides  on  Review  that 
ALL  Incapacity  for  Work  terminated  on  a  Day  Def- 
inite. 

The  employee  was  engaged  to  work  on  the  property  and  premises  of  the  subscriber 
for  the  purpose  of  completing  a  certain  job.    This  is  not  casual  emplojrment. 

The  business  of  the  subscriber  was  that  of  a  real  estate  and  insurance  agent  and 
real  estate  operator,  and  a  necessary  adjunct  of  such  business  was  the  repair 
and  improvement  of  property.  The  employee  received  the  injury  while  per- 
forming work  in  connection  with  the  usual  business  of  the  subscriber. 

Hddt  that  the  employee  was  entitled  to  compensation. 

Review  of  weekly  pajrments  before  Industriid  Accident  Board. 

The  Industrial  Accident  Board  finds  and  decides,  on  the  evidence  introduced  at 
the  hearing  on  review  of  weekly  pa3rments,  that  all  incapacity  for  work  ceased 
at  a  certain  date. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Rocco  Gisonna 
V.  Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  934  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Thomas 
F.  Vahey  of  Cambridge,  representing  the  employee,  and 
Abraham  E.  Pinanski  of  Boston,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  at  the  Board  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Friday,  June  5,  1914,  at 
10  A.M. 

Rocco  Gisonna,  employed  as  a  laborer,  at  $2  per  day  and 
car  fare,  on  Jan.  10,  1914,  was  hitching  a  chain  around  the 
limb  of  a  tree  at  a  height  of  from  12  to  15  feet  from  the  groimd, 
and  while  trying  to  steady  himself  with  the  heavy  chain  he 
put  his  foot  on  a  branch  which  broke,  and  he  fell  to  the  ground, 
breaking  his  leg  and  injuring  other  parts  of  his  body  and  head. 
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The  insurer  claimed  that  the  employee  was  not  entitled  to 
compensation,  his  employment  being  casual  or  not  in  the  usual 
course  of  the  business  of  the  employer. 

Rocco  Gisonna,  the  employee,  testified  that  he  was  engaged 
by  an  employee  of  the  subscriber,  Pasquale  Dinardo,  who  stated 
that  Mr.  Woodbridge  needed  several  men.  He  went  to  work 
on  Tuesday,  Dec.  2,  1913,  and  received  the  injury  which  in- 
capacitated him  on  Jan.  10,  1914.  He  had  been  ordered  to  at- 
tach a  chain  to  a  tree,  and  while  on  said  tree  a  branch  broke 
and  precipitated  him  to  the  ground.  When  he  was  engaged 
no  particular  time  was  specified  during  which  he  was  to  be 
employed.  His  wages  were  $2  a  day,  with  car  fare  to  and  from 
the  job  amounting  to  20  cents  a  day. 

Amaziah  Bragdon  testified  that  he  was  in  charge  of  the  men 
on  the  job,  and  was  engaged  in  building  a  piece  of  road,  on 
private  land,  leading  to  Mr.  Woodbridge's  property.  He  was 
hired  directly  by  Mr.  Woodbridge,  and  the  men  were  engaged 
through  an  Italian  who  generally  obtained  such  men  for  him, 
all  being  paid  by  Mr.  Woodbridge,  and  the  work  being  under 
the  general  supervision  of  the  latter.  He  did  not  know  when 
he  was  engaged  to  build  the  road  how  long  it  would  take,  and 
did  not  tell  the  men  how  long  they  would  be  employed. 

Charles  G.  Woodbridge  testified  that  his  business  was  real 
estate  and  insurance;  that  as  a  real  estate  operator  he  built 
streets;  and  that  it  would  be  in  the  course  of  his  business  and 
necessary  to  its  conduct  to  engage  laborers  to  perform  the  work. 
He  engaged  Mr.  Bragdon,  who  worked  for  him  for  many  years 
as  a  foreman,  to  build  the  piece  of  road  for  him  and  the  cess- 
pool at  the  house,  authorizing  him  to  hire  two  or  three  laborers 
for  this  purpose.  There  are  two  houses  owned  by  him  there, 
one  where  the  cesspool  was  put  in,  and  upon  which  the  labor- 
ers first  worked,  and  another  which  he  had  moved  to  land 
owned  by  him,  where  the  street  was  built.  The  lots  were  con- 
tiguous. He  owned  this  property  and  expected  to  occupy  one 
house  as  a  summer  residence  and  to  rent  or  sell  the  other  after 
the  repairs  were  completed  and  the  improvements  made.  As  a 
real  estate  agent  and  operator  he  buys  property  and  repairs  it, 
and  then  sells  it  when  he  can.  He  handles  about  400  estates 
for  other  people. 
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The  evidence  shows  that  the  employment  of  Gisonna  was 
not  casual,  and  the  committee  of  arbitration  so  finds.  He  was 
engaged  to  work  on  the  property  and  premises  of  the  subscriber 
for  the  purpose  of  assisting  in  building  a  cesspool  and  a  private 
road  leading  to  said  property,  said  engagement  to  continue 
until  the  job  was  completed.    This  is  not  casual  employment. 

The  evidence  also  shows  that  the  business  of  the  subscriber 
was  that  of  a  real  estate  and  insurance  agent  and  real  estate 
operator,  and  that  in  the  course  of  the  latter  department  of 
his  business  he  bought  and  sold  property.  A  necessary  adjunct 
of  said  business  was  the  repair  and  improvement  of  the  property 
purchased,  and  it  was  while  making  necessary  improvements 
on  property  owned  by  him  that  the  employee,  Gisonna,  re- 
ceived the  personal  injury  which  incapacitated  him  for  work. 
The  committee  of  arbitration,  therefore,  finds  and  rules  that 
the  said  Gisonna  was  engaged  in  the  usual  course  of  the  busi- 
ness of  the  subscriber,  Woodbridge,  at  the  time  said  injury  was 
received. 

Upon  all  the  evidence  the  committee  of  arbitration  finds  and 
rules  that  the  employee,  Rocco  Gisonna,  received  a  personal 
injury  arising  out  of  and  in  the  course  of  his  employment  on 
Jan.  10,  1914,  and  that  he  was  totally  incapacitated  for  work 
thereby  until  June  5,  1914,  said  total  incapacity  continuing. 
There  is  due  him,  therefore,  the  sum  of  $6  weekly  from  Jan.  24, 
1914,  to  said  June  5,  1914,  a  period  of  eighteen  and  six-sevenths 
weeks,  a  total,  under  this  decision,  of  $113.14.  The  weekly 
payment  of  $,6  is  to  be  continued  during  the  total  incapacity 
for  work  of  the  said  employee,  in  accordance  with  the  pro- 
visions of  the  act. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act,  and  the  general 
provisions  of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Thomas  F.  Vahey. 
Abraham  E.  Pinanski. 
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Findings  and  Decision  of  the  Industrial  Accident  Board  on 
Review  of  Weekly  Payments. 

The  claim  for  review  of  weekly  payments  having  been  filed, 
the  Industrial  Accident  Board  heard  the  parties  and  their  wit- 
nesses on  Thursday,  Dec.  17,  1914,  at  9  a.m.,  in  the  Hearing 
Room  of  the  Industrial  Accident  Board,  New  Albion  Building, 
Boston,  Mass.,  and  finds  and  decides  as  follows:  — 

Rocco  Gisonna  testified :  — 

It  was  the  25th  of  September  that  conjpensation  was  stopped.  On 
the  25th  of  September  I  was  working  for  Mr.  Bisacre.  I  was  forced  to  go 
to  work  for  this  man  because  I  could  not  live  on  $6  a  week.  One  day  I 
worked  and  the  next  day  I  did  not.  I  worked  every  other  day.  I  was 
paying  $4  a  week  for  room  and  meals.  I  have  to  help  support  my  family 
in  Italy.  I  am  not  married.  There  are  four  children  in  the  family  and 
my  father  and  mother.  I  am  well  bodily,  but  my  leg  troubles  me  a  good 
deal.  One  leg  is  shorter  than  the  other.  Mr.  Bisacre  gave  me  as  light 
work  as  he  could,  in  order  to  prevent  me  from  straining  myself.  At 
times  I  used  a  pick.  I  was  not  actually  able  to  work,  but  made  a  special 
effort  to  do  what  I  could,  and  at  the  end  of  the  day  my  leg  was  very  tired. 
I  went  to  work  for  Mr.  Bisacre  about  the  last  of  August  or  the  first  of 
September.  When  I  first  returned  to  work  I  worked  but  two  days.  I 
stopped  work  because  my  leg  pained  me.  I  had  no  argument  with  any- 
body there.  After  two  days  I  looked  for  work  again  at  the  same  place. 
I  do  not  remember  whether  it  was  the  latter  part  of  September  or  the 
early  part  of  October  that  I  stopped  working.  I  left  work  during  these 
weeks  for  two  or  three  day^,  not  because  I  wanted  to  come  to  Boston 
for  compensation  but  'because  I  could  not  do  the  work.  I  received  com- 
pensation for  the  time  I  worked.  I  was  examined  by  the  doctors  at  the 
hospital  during  the  month  of  September  while  I  was  working.  I  did  not 
tell  them  I  was  working.  I  used  a  wheelbarrow  during  this  time.  I  also 
used  a  pick.  During  this  time  I  received  $2  a  day.  I  did  not  tell  Mr 
Bisacre  I  was  not  able  to  do  the  work,  but  all  the  workmen  knew  I  was 
not  able.    Mr.  Bisacre  was  the  boss. 

Frederick  C.  Bisacre  testified:  — 

I  employed  this  man  about  the  last  week  of  August  or  the  first  week 
of  September,  at  Swampscott.  Altogether  he  worked  about  three  or  four 
weeks.  He  used  a  pick  and  shovel,  hauled  stone,  dug  holes,  did  grubbing 
in  rough  woodland.  There  were  six  men  on  this  job  including  my  regular 
men.  I  was  personally  in  charge  of  the  work.  I  did  not  favor  Gisonna 
at  all.    I  never  knew  anything  about  his  being  injiu^.    He  got  through 
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because  the  work  was  coming  to  a  close.  He  was  among  the  extra  men 
and  I  did  not  need  him  any  longer.  I  let  him  go.  He  worked  about  five 
days  a  week.  One  week  he  worked  four  da3rs,  —  that  was  the  last  week. 
I  have  no  record  of  this  work.  When  he  was  out  the  first  time  I  asked 
where  he  was  and  they  said  he  had  gone  to  Boston  for  his  compensation. 
He  was  out  sometimes  on  Mondays  and  sometimes  on  Saturdays.  Other- 
wise, he  worked  every  day. 


Dr.  Benjanun  E.  Sibley  testified :  — 

I  examined  the  employee  and  f oimd  evidence  of  a  fracture  of  his  right 
thigh,  near  the  lower  end  of  the  thigh.  I  considered  that  the  union  was 
firm  and  the  motion  of  the  knee  and  hip  joint  practically  normal,  the  knee 
being  slightly  limited,  and,  not  knowing  he  had  been  to  work,  I  advised 
him  to  go  to  work  and  begin  with  light  work.  He  said  the  leg  was  not 
firm  and  he  was  not  able  to  go  to  work.  This  examination  was  on  Dec. 
4,  1914.  Drs.  Morse  and  Brooks  have  also  examined  him.  I  examined 
him  before  on  June  26,  1914.  I  was  simply  an  observer  when  Dr.  Brooks 
examined  him.  You  would  usually  expect  a  thing  of  that  kind  to  hold 
firmly  after  four  or  five  months.  As  far  as  I  could  see  there  was  no  injury 
to  the  nerves  of  the  leg.  In  a  case  of  this  kind  there  is  always  more  or 
less  pain  and  tenderness  of  some  kind.  When  they  first  begin  to  work 
there  is  weakness  of  the  muscle  due  to  lack  of  work,  and  for  that  reason 
we  believe  they  should  begin  with  light  work.  When  they  reach  the  degree 
of  work  that  leg  will  hold,  the  only  limitation  is  the  shortening  and  the 
difficulty  they  have  in  beginning  with  a  limp. 


The  evidence  shows  that  the  employee  was  able  to  perform 
a  full  measure  of  work  during  the  time  of  his  employment  by 
Frederick  C.  Bisacre,  and  that  he  had  journeyed  to  the  office  of 
the  insurer  during  that  period  and  received  compensation  from 
said  insurer  as  if  he  were  in  fact  totally  incapacitated  for  work. 
Whether  he  left  his  employment  on  certain  days  by  reason  of 
pain  in  the  injured  member,  or  because  of  his  desire  to  receive 
compensation  to  which  he  was  not  entitled,  is  not  passed  upon 
in  this  decision.  Giving  the  employee  the  benefit  of  the  doubt, 
and  making  due  allowance  for  any  degree  of  pain  that  possibly 
might  have  been  occasioned  by  reason  of  the  injury,  the  pay- 
ment of  compensation  for  an  additional  period  of  four  weeks 
from  the  date  of  the  last  payment,  Sept.  25,  1914,  will  give 
said  employee  all  the  compensation  to  which  properly  he  is 
entitled  on  account  of  said  injury. 
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The  Industrial  Accident  Board  finds  and  decides,  upon  all 
the  evidence,  tUat  all  the  incapacity  for  work  of  the  employee, 
Rocco  Gisonna,  ceased  on  Nov.  13,  1914,  and  that  there  is  due 
the  said  employee  a  weekly  payment  of  $6  for  a  period  of  four 
weeks,  in  amount  $24,  an  allowance  of  $18  being  made  the 
insurer  by  reason  of  the  overpayment  of  total  incapacity^  com- 
pensation to  the  said  employee  for  a  period  of  At  least  three 
weeks  prior  to  Sept.  25,  1914,  during  which  period  the  employee 
was  working  and  earned  the  equivalent  of  three  weeks'  wages. 

Dudley  M.  Holman. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Cask  No.  935. 

Charles  H.  E.  Doherty,  Employee. 
Boston  Herald  Inc.,  Employer. 
Casualty  Company  of  America,  Insurer. 

Arising  out  of  the  Employment.  Occupational  Disease. 
Lead  Poisoning  A  Personal  Injury.  Compensation 
AWARDED.     Appealed  to  Supreme  Judicial  Court. 

The  employee  received  a  i>er8onal  injury  arising  out  of  his  emplosrment  by  reason 
of  which  a  condition  of  lead  poisoning  totally  incapacitated  him  for  work  for 
a  period  of  about  twelve  weeks.  The  work  which  the  employee  was  obliged 
to  perform  required  him  to  handle  the  lead  cast  into  type  by  a  number  of 
mergenthaler  machine  operators,  and  brought  him  into  proximity  to  the 
fumes  which  arose  from  the  molten  metal. 

Held,  that  the  employee  was  incapacitated  for  work  by  reason  of  a  personal  injury 
due  to  lead  poisoning. 

Review  before  the  Industrial  Accident  Board. 

Decition.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  mider  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Charles  H.  E. 
Doherty  v.  Casualty  Company  of  America,  this  being  case  No. 
935  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 
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The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman,  H.  L. 
Barrett  of  30  State  St.,  Boston,  Mass.,  representing  the  insurer, 
and  Edward  A.  Boyle  of  30  Roseclair  St.,  Dorchester,  Mass., 
representing  the  employee,  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room  of  the  Industrial  Accident  Board,  New 
Albion  Building,  Boston,  Mass.,  on  Friday,  June  12,  1914,  at 

10  A.M. 

Attorneys:  Peabody,  Arnold,  Batchelder  &  Luther  for  In- 
surer. 

The  facts  are  as  follows:  — 

Charles  H.  E.  Doherty,  thirty-four  years  of  age,  married  and 
living  at  29  Ditson  St.,  Dorchester,  had  been  employed  for 
four  years  as  a  bank-man  by  the  "Boston  Herald,"  in  whose 
employ  he  had  been,  in  different  branches  of  printing  trade, 
for  the  past  fifteen  years.  Seven  or  eight  years  ago  Doherty 
suffered  from  congestion  of  the  lungs,  and  oflf  and  on  since  that 
time  his  stomach  troubled  him.  He  seemed  to  have  a  salt- 
water taste  in  his  mouth,  after  he  had  been  at  work  for  a  short 
while,  and  became  nauseated.  The  substance  vomited  tasted 
like  dish  water.  After  these  attacks  passed  off  he  seemed  to 
feel  fairly  well.  Occasionally  he  had  cramps,  which  attacked 
him  in  the  region  of  the  stomach.  These  came  on  while  he 
would  be  at  his  work;  he  would  immediately  sit  down  and 
bend  over  to  see  whether  this  posture  would  bring  relief. 
Thinking  that  the  trouble  must  be  more  than  an  ordinary 
stomach  trouble  he  tried  taking  soda-mint  tablets;  sometimes 
these  brought  relief.  He  worked  at  night,  and  the  attacks  of 
pain  were  principally  in  the  morning,  near  closing  time,  and  it 
often  happened  that  he  had  as  many  as  three  attacks  in  a 
single  night.  On  this  account  he  was  obliged  to  take  an 
occasional  night  off. 

On  the  night  of  Jan.  30,  1914,  he  left  his  home  apparently 
feeling  very  well.  About  10  o'clock  he  began  to  notice  these 
cramps,  and  at  10.30  p.m.,  the  usual  lunch  hour,  he  had  no 
desire  to  eat,  but  thought  if  he  could  get  something  into  his 
stomach  he  might  feel  better.  He  ate  some  buttered  toast  and 
tea.  At  about  11  o'clock,  and  from  then  on  during  the  night, 
the  pain  seemed  more  intense  and  sharp,  but  he  stood  it  the 
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best  he  could  until  about  1.15,  when  he  thought  he  could  get 
a  chance  to  sit  down  and  rest.  Instead  of  that  he  had  to  rest 
up  against  the  bank  and  got  no  relief.  About  2  o'clock  he 
could  stand  the  pain  no  longer,  and  sat  down.  He  was  hardly 
sitting  down  when  he  was  standing  again.  His  stomach  was  feeling 
like  a  rock,  and  he  did  not  know  what  to  make  of  it.  His  insides 
felt  as  though  they  were  tightening  into  a  hard  knot,  and  he 
finally  asked  one  of  the  boys  to  do  his  work.  Later,  when  his 
fellow  employees  realized  his  condition,  they  asked  if  they 
shouldn't  get  a  doctor.  By  that  time  he  could  hardly  talk, 
and  had  almost  completely  lost  his  voice.  He  did  not  know 
what  the  trouble  was.  A  while  later  they  took  him  to  the 
Relief  Hospital.  On  the  way  they  rubbed  his  stomach  to  see 
whether  that  would  give  him  any  relief,  but  he  could  not  stand 
the  pain.  He  remained  at  the  hospital  from  Friday  morning 
until  Saturday  night.  When  he  reached  the  Relief  Hospital 
Friday  morning,  where  he  was  taken  in  an  ambulance,  the 
assistants  started  to  help  him  up  the  stairs,  but  he  was  so  sore 
and  in  such  pain  he  could  not  walk;  they  placed  him  on  an 
operating  slab,  and  asked  what  seemed  to  be  the  trouble. 
Doherty  said  he  did  not  know.  The  doctor  then  came  in  and 
took  his  temperature  and  felt  his  pulse.  The  doctor  said,  "I 
think  all  your  trouble  is  acute  indigestion."  He  was  then  taken 
upstairs  where  they  gave  him  some  kind  of  a  mixture,  with 
hot  water  after  it.  About  two  hours  afterwards  the  nurse  came 
in  and  asked  whether  he  felt  any  relief,  and  he  said  no,  and 
asked  the  nurse  to  call  the  doctor.  After  another  while,  when 
he  felt  no  relief,  the  nurse  came  back  and  gave  him  a  hypo- 
dermic in  the  right  arm.  He  slept  for  a  while  after  that,  and 
later  his  wife  and  mother  came.  When  his  wife  came  to  see 
him  that  afternoon  she  asked  whether  he  could  be  removed  to 
his  home,  and  they  said  they  had  him  under  observation  and 
could  not  seem  to  tell  what  was  the  matter  with  him.  She  re- 
turned late  in  the  afternoon,  and  the  doctor  then  asked  him 
whether  he  had  eaten  anything,  and  he  said  no.  He  was  given 
a  drink  of  lime  water,  which  had  been  given  quite  often  since 
he  had  been  there;  they  had  treated  him  for  acute  indigestion 
from  the  time  he  arrived  at  the  hospital.  He  was  taken  home 
Saturday  night,  and  Dr.  Du Valley  was  summoned.    He  looked 
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at  him,  gave  his  wife  some  directions,  and  said  he  would  return 
the  following  morning.  He  did  not  come  that  day.  He  did 
not  come  until  Monday  morning.  In  the  meantime  Doherty 
suffered  a  great  deal.  The  pain  in  his  arms  was  what  he 
thought  amputation  of  the  arms  must  feel  like,  and  he  had 
constant  pain  in  his  stomach.  Dr.  Du Valley  gave  two  pre- 
scriptions to  be  filled  out,  and  called  every  day  during  the  first 
week  of  Doherty's  sickness,  and  then  on  an  average  of  once  a 
week  while  he  was  sick.  Doherty  returned  to  work  in  eleven 
weeks  and  five  days  from  the  day  he  was  taken  sick.  This  was 
against  the  doctor's  advice,  but  he  thought  he  would  feel  better 
at  work.  When  he  was  out  about  eight  weeks  Dr.  Allard,  rep- 
resenting the  insiwer,  called  at  his  house,  took  his  pulse  and 
temperature,  examined  his  heart  and  lungs,  reflexes,  etc.,  and 
took  blood  pressure  in  his  right  arm.  He  was  there  about  a 
half  hour  and  that  was  the  only  time  he  was  there.  Dr.  Allard 
asked  Doherty  about  his  previous  illnesses,  if  any,  and  he  told 
him  he  had  had  congestion  of  the  lungs  some  years  before.  He 
also  asked  if  he  had  ever  had  anything  like  his  present  attack 
before,  and  he  said  no.  He  told  Dr.  Allard  that  he  felt  fine 
then,  if  he  could  only  regain  strength  in  his  legs  and  arms. 
Dr.  Allard  made  no  further  tests,  and  neither  doctor  made  any 
urinary  tests. 

Dr.  Allard,  who  examined  Doherty  at  the  request  of  the  in- 
surer, was  of  the  opinion  that  Doherty  suffered  from  a  very 
severe  attack  of  acute  indigestion.  He  presented  none  of  the 
symptoms  which,  in  his  opinion,  were  symptoms  of  lead  poi- 
soning. There  was  a  marked  absence  of  the  falling  of  the  wrists 
and  the  bluish  line  about  the  gums,  near  the  teeth,  which  are 
infallible  indications  of  lead  poisoning.  He  thought  this  pain 
might  have  some  relation  to  an  adhesion  due  to  an  old  pleurisy, 
but  in  his  opinion  the  disability  from  which  Doherty  suffered 
after  January  30  was  not  due  to  lead  poisoning  but  to  acute 
indigestion,  combined  with  a  condition  of  pleurisy. 

Dr.  James  F.  DuValley,  who  treated  Doherty  immediately 
upon  his  release  fi*om  the  Relief  Hospitlal,  testified  that,  upon 
first  examination,  he,  too,  thought  Doherty's  illness  might  be 
due  to  a  severe  attack  of  acute  indigestion,  but  after  another 
day's  treatment  and  full  examination  he  found  his  condition 
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to  be  more  serious.  He  discovered  a  bluish  cloud  about  the 
gums  and  teeth,  a  drooping  of  the  wrists,  both  of  which,  to  be 
sure,  were  not  very  pronoiinced,  but  sufficiently  so  for  him  to 
know  that  he  was  wrong  in  his  first  diagnosis,  and  to  make  him 
believe  that  Doherty  was  suffering  from  a  somewhat  mild  acute 
form  of  lead  poisoning,  as  was  later  demonstrated  by  his  re- 
sponse to  his  treatment  and  by  a  reasonably  quick  recovery. 
He  also  found  a  suspicious  paralysis  along  the  left  arm.  His 
prescriptions  were  the  accepted  formulae  for  the  treatment  of 
lead  poisoning,  one  to  precipitate  the  lead  held  insolubly  in  the 
tissues,  and  the  other  to  eliminate  it  from  the  system.  He  made 
no  urinary  tests.  His  treatment  seemed  to  bring  the  patient 
about  satisfactorily.  Sometime  previously  he  had  treated  Do- 
herty for  pleurisy,  but  this,  in  his  opinion,  had  no  bearing  upon 
his  illness  from  lead  poisoning.  The  colic  pains  and  cramps, 
the  drooping  wrists,  and  suspicious  paralysis  along  the  left 
arm,  together  with  the  bluish  line  about  the  gums  and  teeth, 
were  all  positive  indications  of  lead  poisoning  which  made  Dr. 
Du Valley  feel  positive  in  his  opinion  that  he  had  made  no 
error  either  in  diagnosis  or  in  treatment. 

In  this  case  the  arbitrators  find  that  Doherty's  trade  as  a 
printer  rendered  him- perfectly  liable  to  the  risk  of  plumbism, 
or  lead  poisoning,  and  the  special  kind  of  work  done  by  him, 
to  wit,  a  bank-man,  —  handling  the  lead  cast  into  type  by  a 
number  of  machine  operatives,  —  increases  the  general  risk  of 
the  employee  to  this  particular  disease.  The  fumes  which 
arise  from  the  molten  metal,  which  is  an  alloy  of  lead  with 
one-fourth  to  one-third  of  antimony,  can,  when  produced  in 
sufficient  amount,  produce  this  disease,  and  the  dust  given  off 
by  type  frequently  contains  as  much  as  14  per  cent,  of  lead. 
(Bulletin  Bureau  of  Labor  No.  95,  on  Industrial  Lead  Poison- 
ing in  Europe,  p.  65.) 

The  arbitrators  find  on  the  evidence  that  the  circumstances 
surrounding  this  case  give  a  typical  picture  of  an  attack  of 
acute  lead  poisoning,  which  in  the  beginning  closely  resembled 
acute  indigestion.  When  Dr.  DuValley  testified  to  the  blue 
gum  sign  and  other  indications  of  lead  poisoning  his  prescrip- 
tions which  were  introduced  into  evidence  showed  that  his 
treatment  was  technically  correct  for  lead  poisoning,  one  pre- 
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scription  being  to  precipitate  the  lead,  and  the  other  to  elimi- 
nate the  lead  and  thus  liberate  it  from  the  system.  The  prog- 
ress of  the  disease,  the  temporary  loss  of  the  use  of  the  arm, 
the  pain  in  the  arms  and  legs  are  subjective  indications  of  the 
usual  action  of  lead  poisoning  on  the  nervous  system  in  this 
form  of  acute  attack. 

The  arbitrators  find,  therefore,  that  Charles  H.  E.  Doherty, 
while  employed  by  the  "Boston  Herald"  as  a  bank-man  in  the 
composing  room  did,  on  Jan.  30,  1914,  receive  an  injury,  to 
wit,  lead  poisoning,  which  arose  out  of  and  in  the  course  of  his 
employment,  which  injury  incapacitated  him  for  labor  for  a 
period  of  eleven  weeks  and  five  days  (Johnson  v.  London  Guar- 
antee and  Accident  Co.,  Ltd.;  Hurle  v.  American  Mutual 
Liability  Insurance  Co.),  and  is,  therefore,  entitled  to  receive 
hospital  and  medical  service  attention  during  the  first  two 
weeks  following  the  injury,  and  compensation  at  the  maximum, 
$10  a  week,  his  average  weekly  wages  being  in  etcess  of  $20,  for 
a  period  of  nine  weeks  and  five  days,  or  a  total  of  $97.14. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

Edw.  F.  McSweeney. 
Edward  A.  Boyle. 


Findings   and   Decision   of   the   Industrial   Accident   Board  on 

Renew. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  July  30,  1914,  at  11.45 
A.M.,  and  affirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

The  evidence  shows  that  the  employee,  Charles  H.  E.  Do- 
herty, a  bank-man  in  the  employ  of  the  subscriber,  received  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
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ment,  by  reason  of  which  a  condition  of  plumbism  tota 
capacitated  him  for  work  on  Jan.  30,  1914,  said  total  inc« 
continuing  for  a  period  of  eleven  and  five-sevenths 
The  work  of  the  employee  required  him  to  handle  the  lei 
into  type  by  a  number  of  merganthaler  machine  operatoi 
brought  him  into  proximity  to  the  fumes  which  arose  fr< 
molten  metal,  an  alloy  of  lead  with  one-fourth  to  on 
antimony,  causing  the  lead  poisoning  which  brought  ab< 
incapacitj\ 

The  Board  finds  that  the  employee  is  entitled  to  th 
ment  of  a  reasonable  bill  for  medical  and  hospital  service 
ing  the  first  two  weeks  after  the  injury,  and  that  tl 
due  him  nine  and  five-sevenths  weeks*  compensation,  at 
week,  a  total  of  $97.14. 

James  B.  Carrol 
Dudley  M.  Holi^ 
David  T.  Dickini 
Joseph  A.  Parks. 


Cask  No.  936. 

Peter  Geceiviec,  Employee. 
W.  W.  Cross  &  Co.,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Arising   out   or   the   Employment.     Larking.     Pei 
Injury  the  Result  of  Fooling.    Claim  dismissi 

Tbe  employee  and  a  fellow  workman  were  chatting  together  when  one 
pushed  the  other  away.    As  a  result  of  the  retaliation  on  the  part  of  Y 
workman  the  employee  was  pushed  on  to  the  chopping  machine  and 
the  injury  which  incapacitated  him. 

Bdd^  that  the  personal  injury  did  not  arise  out  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

DtcitUm.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findini 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  tbe  provis 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amen( 
thereto,  having  investigated  the  claim  of  Peter  Gecei 
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Travelers  Insurance  Company,  this  being  case  No.  936  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  John  P. 
Meade,  representing  the  employee,  and  William  C.  Prout,  rep- 
resenting the  insurer,  heard  the  parties  and  their  witnesses  in 
the  Aldermanic  Chamber,  City  Hall,  Brockton,  Mass.,  Tuesday, 
June  2,  1914,  at  10.30  a.m. 

L.  C.  Doyle  represented  the  insurer. 

The  point  at  issue  in  this  case  was  whether  the  injury  arose 
out  of  and  in  the  course  of  the  emplo^onent,  or  as  a  result  of 
larking,  or  fooling. 

Peter  Geceiviec,  the  employee,  testified  through  Joseph 
Downorowicz,  an  interpreter,  that  on  the  day  of  the  injury, 
March  31,  1914,  Frank  Jasmonas,  a  fellow  employee,  came 
over  to  his  machine  and  tried  to  get  a  truck  full  of  tin  away 
from  him.  He  tried  to  prevent  this  and  Jasmonas  punched  him 
in  the  chest.  This  caused  him  to  put  his  right  hand  in  the 
machine  and  resulted  in  the  amputation  of  three  fingers. 

Martin  Trueinskias,  an  interpreter,  testified  as  to  the  cor- 
rectness of  a  statement  given  by  Frank  Jasmonas  and  wit- 
nessed by  himself  and  Walter  T.  Taylor.  The  latter  also 
stated  that  he  was  present  when  the  statement  was  made 
through  the  interpreter.    This  statement  follows:  — 

I,  Frank  Jasmonas,  am  employed  at  the  W.  W.  Cross  Company  as  a 
chopper,  which  is  cutting  strips  off  shoe  nail  iron  with  a  large  power 
shear.  On  March  31,  1914,  I  went  to  the  machine  or  chopper  which 
Peter  Geceiviec  operates  and  asked  him  a  question  about  his  work.  He 
told  me  he  was  not  going  to  do  the  particular  thing  I  asked  him  to  do 
with  regard  to  the  work,  and  foolingly  pushed  me  away.  I  pushed  him 
back  and  we  were  fooling  and  pushing  each  other  when  I  pushed  Peter 
Geceiviec  and  he  turned  part  way  around,  trying  to  get  his  balance,  and 
reached  his  hand  to  steady  himself  on  the  chopping  machine  which  he 
was  operating,  when  his  right  hand  slipped  under  the  knife-blade  and 
cut  three  fingers  ofif  the  right  hand. 

Frank  Jasmonas. 

Witness: 
W.  T.  Taylor. 
R.  W.  Hull. 


Digitized  by  VjOOQIC 


GECEIVIEC  V.  TRAVELERS  INSURANCE  COMPANY.  185 

Walter  T.  Taylor,  superintendent  at  the  factory  where  the 
injur}'  occurred,  testified  as  to  conditions  after  the  injury,  and 
stated  that  there  were  probably  twenty-five  trucks  about  the 
place;  that  he  could  think  of  no  reason  why  Jasmonas  should 
tn-  to  take  the  injured  employee's  truck  away;  and  that 
Jasmonas  was  in  Chicago  at  the  present  time. 

The  committee  of  arbitration  finds  upon  all  the  evidence 
that  the  injury  to  the  employee  was  the  result  of  fooling,  or 
larking;  that  it  did  not  arise  out  of  and  in  the  course  of  the 
emplo}Tnent;  and  that  no  compensation  is  due  the  said  em- 
ployee under  the  Workmen's  Compensation  Act. 

Joseph  A.  Parks. 
John  P.  Meade. 
WiLUAM  C.  Prout. 

Findings  and    Decision   of   the    Industrial   Accident    Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Thursday,  Aug.  13,  1914,  at 
11.45  A.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

The  evidence  of  the  employee,  Peter  Geceiviec,  shows  that 
Frank  Jasmonas,  a  fellow  employee,  endeavored  to  take  away 
a  truck  filled  with  tin  from  his  machine  on  the  day  of  the  in- 
jur>',  March  31,  1914.  Geceiviec  tried  to  prevent  this  and 
Jasmonas  punched  him  in  the  chest.  As  a  result  of  this  en- 
counter, or  horseplay,  the  right  hand  of  the  employee  w^s  caught 
by  his  machine  and  three  fingers  were  amputated. 

The  Board  finds  upon  this  evidence  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  the  employment  of  Peter 
Geceiviec,  and  dismisses  his  claim  for  compensation. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  940. 

George  Campeau,  Employee. 

Bay  State  Street  Railway  Company,  Employer. 

Massachusetts  Employees  Insurance  Assocla.tion,  Insurer. 

Serious  and  Willful  Misconduct.  Double  Compensation 
claimed  by  Employee.  Railway  Dispatcher  issues 
Order  to  proceed.  Motorman  injured.  Order  issued 
IN  Good  Faith.  Matter  of  Negugence  and  not 
Serious  and  Willful  Misconduct.     Claim  Dismissed. 

The  employee,  a  motormaD,  was  operating  a  passenger  car  at  the  time  of  the  injury. 
As  a  result  of  orders  from  the  dispatcher  he  proceeded  towards  his  destination 
on  a  single  track,  and  collided  with  an  electric  freight  car.  It  appears  that 
dispatches  were  received  and  given  by  a  system  of  telephone  communication 
between  the  dispatcher  and  the  motormen  and  conductors.  The  collision 
came  about  as  a  result  of  the  dispatcher's  mistake,  by  which  he  confused  the 
identity  of  the  first  freight  car  with  the  second,  believing  therefore  that  the 
track  was  clear. 

Heldt  that  at  most  the  dispatcher  was  guilty  of  negligence  and  that  double  compen- 
sation was  not  due. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  George  Campeau  v. 
Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  940  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Frank  M. 
Silvia,  representing  the  employee,  and  I.  W.  Phelps,  repre- 
senting the  insurer,  heard  the  parties  and  their  witnesses  in 
the  Aldermanic  Chamber,  City  Hall,  Fall  River,  Mass.,  on 
Tuesday,  Sept.  1,  1914,  at  2  p.m. 

John  W.  Cronin  and  John  T.  Swift  appeared  as  counsel  for 
the  insurer,  and  John  T.  Coughlin  appeared  for  the  employee. 

This  employee  on  Nov.  15,  1913,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment  by  reason  of  a  head- 
on  collision  of  two  street  railway  cars  of  the  employer.  His 
average  weekly  wages  at  the  time  of  the  injury  were  $17.72, 
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and  he  has  been  and  is  now  receiving  the  usual  compensation 
for  a  continuing  total  incapacity  at  the  rate  of  $8.86. 

The  only  question  at  issue  was  whether  or  not  double  com- 
pensation was  due,  the  employee  claiming  that  his  injury  was 
caused  by  the  serious  and  willful  misconduct  of  a  person  exer- 
cising superintendence  in  behalf  of  the  subscriber. 

A  passenger  car,  which  he  was  operating  as  a  motorman, 
collided  with  an  electric  freight  car,  the  cars  being  run  at  the 
time  in  opposite  directions  on  a  single  line  of  track.  The 
question  before  the  committee  was  whether  the  accident  and 
the  employee's  injury  happened  by  reason  of  the  serious  and 
willful  misconduct  of  the  employer  or  of  any  person  regularly 
entrusted  with  and  exercising  the  powers  of  superintendence. 
The  person  whose  conduct  was  in  issue  was  William  Whitaker, 
whose  position  was  that  of  a  dispatcher  oi  cars  and  whose  duty 
it  was  to  direct  motormen  and  conductors  on  a  certain  division, 
and  receive  reports  from  them  regarding  the  operation  of  their 
cars  at  different  switching  points  and  turnouts.  The  dispatches 
were  received  and  given  by  a  system  of  telephone  conmiunica- 
tions  between  the  dispatcher  and  the  motormen  and  con- 
ductors. There  was  conflicting  evidence  from  witnesses  as  to 
whether  certain  information  was  telephoned  to  the  dispatcher 
by  the  motorman  of  an  electric  freight  car  which  had  passed 
over  the  line  some  time  ahead  of  the  electric  freight  car  which 
was  involved  in  the  collision;  also  as  to  the  method  followed 
by  the  dispatcher  in  the  conduct  of  his  duties  before  the  acci- 
dent and  in  connection  therewith. 

The  committee  finds  that  the  accident  was  caused  by  the 
dispatcher  making  a  mistake,  by  which  he  confused  the  identity 
of  the  first  freight  car  with  the  second,  believing  that  a  report 
which  he  had  received  that  an  electric  freight  car  had  just 
passed  on  applied  to  the  second  one  instead  of  the  first.  It 
appeared  that  the  cars  at  the  time  of  the  injury  were  running 
off  schedule,  and  that  this  happened  much  of  the  time  on  this 
part  of  the  railway  system,  and  that  there  was  a  practice  of 
motormen  and  conductors  often  not  reporting  the  location  of 
their  cars  at  the  Somerset  Crossing,  so  called,  when  requested 
to  do  so  by  the  dispatcher;  that  the  practice  had  been  lax  for 
some  time  in  not  enforcing  strictly  the  reports  of  the  passage 
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of  electric  freight  cars  at  this  point,  so  that  the  dispatcher 
would  know  accurately  as  to  their  location;  that  the  most  that 
the  dispatcher  was  guilty  of  in  connection  with  this  accident 
was  in  not  inquiring  more  particulariy  as  to  the  identity  of  the 
first  freight  car  which  might  be  due  at  this  Somerset  Crossing 
at  about  the  same  time,  shortly  before  the  accident.  He  had, 
however,  inquired  of  the  conductor  and  motorman  of  the  pas- 
senger car  which  was  later  involved  in  the  accident  if  a  freight 
car  had  just  passed,  having  reason  to  believe  at  the  time  that 
the  fir^t  freight  car  had  gone  on,  and  when  he  was  informed 
that  a  freight  car  had  just  passed  this  turnout  at  the  Somerset 
Crossing,  he  believed  that  the  second  freight  car  had  passed  on, 
so  that  the  line  was  clear  for  the  passenger  car  to  go  ahead  on 
the  track,  and  for  this  reason  directed  it  to  be  done.  As  a 
matter  of  fact,  it  was-  the  first  freight  car  which  was  passing  at 
the  time  he  was  informed  that  one  was  leaving  the  Somerset 
Crossing,  and  not  the  second  one,  and  this  second  one  was 
then  coming  down  on  the  sinjgle  track,  approaching  the  em- 
ployee's car,  with  which  it  soon  after  collided,  and  the  collision 
then  occurred  as  above  stated,  causing  the  employee's  serious 
injuries. 

The  committee  finds  that  the  dispatcher  in  good  faith  had 
reached  the  conclusion  that  both  the  freight  cars  had  cleared 
the  line  of  track  on  which  he  directed  the  employee  to  proceed, 
and  that  at  most  he  was  guilty  6f  negligence  in  some  respect, 
and  that  he  was  not  guilty  of  any  serious  and  willful  miscon- 
duct contributing  to  the  injury. 

The  committee,  therefore,  finds  that  the  insurer  is  not  liable 
for  double  compensation. 

David  T.  Dickinson. 

I.  W.  Phelps. 

Frank  M.  Silvia. 
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Cabb  No.  948. 

Annie  Dagenaix,  Dependent  of  Patrick  Ouellette, 

ployee, 
David  Ouellette  &  Son,  Employer. 
London  &  Lancashire  Guarantee  and  Accident  Comi 

Insurer, 

Arising  out  of  the  Employment.     Death  results 
Causes  Other  than  the  Injury.     Pneumonia  Co 

DENTAL    WITH    BUT    HAS    NO    RELATION    TO    PeRSONAI 

JURY.    Appealed  to  Supreme  Judicial  Court. 

It  appean  that  the  employee  received  a  personal  injury  on  Feb.  17,  1914,  by 
of  being  struck  by  a  piece  of  ice,  said  injury  causing  him  to  fall  to  the  i 
the  ice  house.  He  resumed  work  almost  immediately  after  this  occuj 
remaining  during  the  balance  of  the  day.  Several  days  later  he  beci 
of  pneumonia,  and  was  taken  to  the  City  Hospital,  where  he  died  on  F 
1914.  The  weight  of  the  medical  evidence  showed  that  there  was  no 
relation  between  the  personal  injury  and  the  pneumonia  which  caua 
demise. 

Hdd,  that  there  was  no  causal  connection  between  the  injury  and  death. 

Heriew  before  the  Industrial  Accident  Board. 

Decitim.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisio 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amende 
thereto,  having  investigated  the  claim  of  Annie  Dagenaix 
pendent  of  Patrick  Ouellette  v.  London  &  Lancashire  Guari 
and  Accident  Company,  this  being  case  No.  948  on  the 
of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  conmiittee  of  arbitration,  consisting  of  Dudley  M. 
man  of  the  Industrial  Accident  Board,  chairman,  Williai 
Gray,  representing  the  insurer,  and  Michael  J.  Orpen,  r 
senting  the  dependent,  heard  the  parties  and  their  witness 
Committee  Room  No.  25,  City  Hall,  Fall  River,  Mass 
Friday,  July  24,  1914,  at  10  a.m. 

It  appeared  in  evidence  that  Patrick  Ouellette  was  empl 
by  David  Ouellette  &  Son  of  Fall  River,  housing  ice,  as  a 
worker  at  20  cents  an  hour.    On  Feb.  17,  1914,  while  he 
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working  inside  the  ice  house,  a  piece  of  ice  struck  him,  knock- 
ing him  ofif  his  feet.  He  began  work  again  almost  immediately 
and  worked  throughout  the  rest  of  the  day.  Several  days  later 
he  was  found  suffering  from  pneumonia,  and  was  removed  to 
the  Fall  River  City  Hospital,  where  he  died  on  February  26. 
He  was  a  married  man,  with  no  children,  and  had  separated 
from  his  wife  some  sixteen  years  before.  A  sister  claimed  to  be 
a  dependent.  The  issues  in  the  case  were,  first,  that  he  was  a 
casual  employee;  next,  that  the  fall  which  resulted  from  his 
being  hit  by  a  cake  of  ice  did  not  cause  the  pneumonia;  third, 
that  his  sister  was  not  a  dependent. 

It  appeared  in  evidence  that  Ouellette  was  a  woodchopper 
by  trade,  and  had  been  working  during  the  winter  in  the  woods 
of  Maine;  that  he  was  a  man  who  drank  heavily  at  times,  fre- 
quently going  on  prolonged  sprees;  that  he  had  been  on  such  a 
spree  just  prior  to  the  time  of  his  going  to  work  for  David 
Ouellette  &  Son;  that  the  day  before,  in  a  storm,  he  had  walked 
from  Assonet  to  Steep  Brook,  a  distance  of  some  five  miles,  and 
that  he  had  then  walked,  on  the  day  when  he  was  knocked 
down  by  the  ice,  from  Beulah  to  his  brother's  house  in  Fall 
River,  a  distance  of  several  miles,  in  a  driving  snowstorm.  A 
day  or  two  after  that  he  was  seen  by  Dr.  Joseph  N.  Landry, 
who  testified  that  he  was  suffering  from  pneumonia,  and  that 
a  blow  was  the  direct  cause  of  the  pneumonia.  Other  medical 
testimony  was  introduced  to  the  effect  that  this  man  was  below 
par  physically,  weakened  by  his  own  indiscretions  and  the  ex- 
posure to  the  severe  storms,  both  on  the  day  on  which  he 
worked  in  the  ice  house  and  the  previous  day,  these  being  ade- 
quate causes  for  the  pneumonia  from  which  he  died. 

The  sister,  Mrs.  Annie  Dagenaix,  testified  that  her  brother 
had  for  many  years  contributed  to  her  support;  that  he  gave 
her  as  high  as  $50  at  one  time;  and  that  he  used  to  send  her 
$20  during  the  months  when  he  worked.  She  is  a  domestic, 
not  living  with  her  husband,  to  whom  she  has  been  married 
less  than  a  year,  and  she  receives  room  and  board  and  $3  a 
week  in  wages. 

There  was  no  evidence  that  the  brother  lived  with  her,  and 
she  did  not  have  a  home  where  he  could  live  prior  to  her 
marriage.  She  testified  that  he  lived  with  her  part  of  the  time, 
although  she  herself  was  not  there,  but  was  out  at  service. 
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On  the  testimony  of  David  Ouellette,  Jr.,  it  appeared  that 
Patrick  Ouellette  was  hired  to  house  the  ice  at  the  rate  of  20 
cents  an  hour;  that  nothing  was  said  to  him  at  the  time  that 
he  was  employed  as  to  whether  the  job  was  a  permanent  or  a 
temporary'  one. 

There  was  contradictory  evidence  regarding  the  circumstance 
of  the  fall,  several  witnesses  testifying  that  he  fell  on  a  cake  of 
ice,  other  witnesses  testifying  that  there  was  no  cake  of  ice  on 
which  he  could  fall.  The  cake  of  ice  which  struck  him,  on  the 
testimony  of  all,  hit  him  on  the  leg. 

We  find,  therefore,  on  the  weight  of  the  medical  evidence, 
-and  in  view  of  all  the  surrounding  circumstances,  that  he  did 
not  receive,  while  in  the  employ  of  David  Ouellette  &  Son,  any 
injury  which  was  suflScient  either  to  set  up  pneumonia  in  a 
man  in  his  physical  condition  or  to  cause  a  pleurisy  which 
would  later  develop  into  pneumonia,  and  that  the  accident  was 
not  a  contributing  factor  in  producing  the  pneumonia  from 
which  this  man  died. 

Dudley  M.  Holman. 
William  C.  Gray. 

Michael  J.  Orpen  dissents. 

Findings   and  Decision  of  the   Industrial   Accident    Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  Oct.  22,  1914,  at  11.15 
A.M.,  and  aflBrms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

The  evidence  shows  that  the  employee,  Patrick  Ouellette, 
received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment  on  Feb.  17,  1914,  by  reason  of  being  struck  by 
a  piece  of  ice  which  caused  him  to  fall  to  the  floor  of  the  ice 
house.  He  resumed  work  almost  immediately  after  this  occur- 
rence, remaining  during  the  balance  of  the  day.  Several  days 
later  he  became  ill  with  pneumonia,  and  he  was  taken  to  the 
City  Hospital  in  Fall  River  where  he  died  on  Feb.  26,  1914. 
The  weight  of  the  medical  evidence  showed  that  there  was  no 
•causal  relation  between  the  personal  injury  received  by  the 
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employee  on  Feb.  17,  1914,  and  his  death  from  pneumonia  on 
Feb.  26,  1914,  said  pneumonia  having  resulted  from  causes 
other  than  said  personal  injury. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  death  of  the  employee,  Patrick  Ouellette,  had  no 
causal  connection  with  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment.  The  claim  of  the  alleged  de- 
pendent, Mrs.  Annie  Dagenaix,  is  therefore  dismissed. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 


Case  No.  961. 

Anne  McDonnell  Ferguson,  Widow  of  Patrick  H.  Fer- 
guson, Employee, 
City  of  Boston,  Employer. 

Arising  out  of  the  Employment.  Death  results  from 
Causes  Other  than  the  Injury.  Rupture  of  the  Pan- 
creas, causing  Hemorrhage  and  Death,  alleged  as 
Cause.  Weight  of  Medical  Evidence  against  this 
Claim.    Burden  of  Proof  not  sustained. 

This  employee  received  a  personal  injury  as  the  result  of  putting  a  ladder  against 
a  tree  whUe  working  for  the  city.  Shortly  after  this  occurrence  he  doubled 
up  with  pain  and  began  to  vomit.  Being  unable  to  continue  his  emplojrment, 
he  was  taken  home  and  given  medical  attention.  His  attending  physician 
diagnosed  his  condition  as  rupture  of  the  pancreas,  and  attributed  his  death 
to  that  cause,  connecting  it  by  an  unbroken  chain  of  causation  with  the  strain. 
Medical  experts  stated  that  they  had  never  known  of  a  case  where  rupture 
and  hemorrhage  of  the  pancreas  had  been  caused  by  an  injury  such  as  was 
testified  to  in  this  case. 

Held,  that  the  dependent  had  not  sustained  the  burden,  and  that  it  was  improbable 
that  death  had  occurred  by  reason  of  conditions  due  to  the  injury. 

.  Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Dependents  of 
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Patrick  H.  Ferguson  v.  City  of  Boston,  this  being  case  No.  951 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows:— 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  William  B.  F. 
Whall,  representing  the  city  of  Boston,  and  Edward  P.  O'Con- 
nell,  representing  the  dependents,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room  of  the  Industrial  Accident 
Board,  1  Beacon  Street,  Boston,  Mass.,  on  Tuesday,  June  23, 
1914,  at  10  A.M. 

It  appeared  in  evidence  that  Patrick  H.  Ferguson,  13  Mee- 
han  Street,  Jamaica  Plain,  was  a  laborer  employed  by  the  park 
and  recreation  department  in  the  city  of  Boston;  that  while 
at  work  at  84  Crawford  Street,  Boston,  on  March  4,  1914,  he 
received  an  injury,  which  it  is  claimed  resulted  in  his  death. 
The  city  of  Boston,  through  Walter  J.  O'Malley,  assistant  cor- 
poration counsel,  disputed  the  claim  of  the  dependents,  and 
stated  that  his  death  was  not  caused  by  any  personal  injury 
received  while  in  the  course  of  and  arising  out  of  his  employ- 
ment. He  further  objected  to  a  hearing  on  this  case  because 
the  widow  is  receiving  a  widow's  pension,  and  under  section  5 
of  chapter  807,  Acts  of  1913,  is  debarred  from  receiving  com- 
pensation. His  objection  was  noted,  and  the  chairman  ruled 
that  until  it  was  decided  whether  or  not  the  widow  was  en- 
titled to  compensation  she  could  not  make  any  election,  and 
that  she  was  entitled  to  have  that  choice  granted  her,  provided 
she  was  entitled  to  compensation  at  all  under  the  Workmen's 
Compensation  Act. 

It  further  appeared  in  evidence  that  while  Ferguson  and  two 
other  men  were  working  in  a  yard  on  Crawford  Street,  between 
11  and  12  o'clock,  they  started  to  put  a  ladder  against  a  tree, 
when  the  inmates  of  the  house  ordered  them  ofif  the  premises. 
Shortly  after  this  Ferguson  doubled  up  with  pain  and  began  to 
vomit.  He  told  the  men  that  he  had  strained  himself  while 
lifting  the  ladder  when  they  were  ordered  oflf  the  premises. 
At  12  o'clock  he  left  to  get  his  luncheon,  and  returned  at 
half  past  12.  He  was  unable  to  continue  his  work,  as  the 
pain  and  vomiting  increased.  The  foreman  was  notified  and 
Ferguson  was  taken  home  in  a  buggy. 
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Dr.  John  Malone,  1984  Columbus  Avenue,  Roxbur>%  testi- 
fied that  he  has  known  Patrick  Ferguson  for  three  years,  and 
during  that  time  attended  him  but  once  for  an  abscess  in  the 
throat.  On  March  5,  1914,  about  6.30  a.m.,  he  was  called  to 
see  Mr.  Ferguson.  He  arrived  there  about  7  o'clock  and  found 
the  man  in  bed,  in  great  agony.  He  complained  of  very  severe 
pains  in  the  upper  abdomen  and  was  vomiting  most  of  the 
time.  He  gave  him  a  hypodermic  injection,  and  after  fifteen 
or  twenty  minutes  he  became  somewhat  quieter  but  vomited 
occasionally.  Ferguson  told  him  that  shortly  after  noon  of 
the  day  previous,  while  he  was  on  a  tree  removing  gypsy 
moths,  he  felt  a  sudden  pain  in  the  upper  abdomen,  and  was 
obliged  to  come  down  from  the  tree  and  go  home.  The  vomit- 
ing continued  during  the  night  and  the  pain  increased.  About 
8.30  P.M.  on  March  5  he  was  again  called  hurriedly  by  tele- 
phone. He  found  Ferguson  floundering  about  on  the  bed, 
vomiting,  and  saying  that  the  pain  was  unbearable.  He  gave 
him  a  large  injection  at  that  time  and  waited  to  see  that  it 
took  effect,  before  leaving  the  patient  for  the  night,  which  it 
gradually  did.  The  pain  eased  somewhat,  but  the  vomiting 
continued.  The  objective  symptoms  were  the  vomiting,  the 
terrific  pain,  and  the  facial  expression  indicating  that  the  pain 
was  very  severe.  Taking  the  whole  thing  into  consideration, 
the  terrific  pain  and  the  situation  of  it,  Dr.  Malone  thought 
Ferguson  was  suffering  from  an  acute  inflammation  or  hemor- 
rhage of  the  pancreas.  A  hemorrhage  into  this  organ  causes 
death  sometimes  almost  immediately,  and  sometimes  within 
forty-eight  hours  or  three  days.  His  symptoms  were  complete. 
Such  a  hemorrhage  can  be  caused  by  external  violence.  It  is 
generally  caused  by  a  severe  strain,  lifting  poles,  twisting  the 
body  or  anything  in  that  form.  Dr.  Malone  did  not  see  Fer- 
guson after  his  death.  He  told  the  undertaker  that  he  thought 
it  would  be  wise  to  have  an  autopsy  performed  and  communi- 
cated with  the  medical  examiner,  who  said  that  as  there  was 
nothing  unlawful  or  criminal  about  the  death  he  could  take  no 
action  in  the  matter.  Dr.  Malone  did  not  make  out  a  death 
certificate.  Ferguson  died  about  11  o'clock  on  the  night  of 
March  5.  He  told  Dr.  Malone  that  at  the  time  he  first  felt  the 
pain  he  was  reaching,  and  it  was  necessary  for  him  to  dismount 
from  the  tree  on  account  of  the  pain.    When  he  first  came  to 
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see  Ferguson  he  made  a  physical  examination  and  found  the 
heart  and  lungs  normal,  the  pulse  about  80  and  the  knee  jerk 
nearly  normal;  he  had  no  temperature.  He  was  vomiting 
particles  of  food,  and  they  gave  evidence  that  digestion  was 
progressing  properly.  Dr.  Malone  believes  that  the  pain  came 
from  the  pancreas  and  not  from  the  bowels  and  intestines. 
When  he  examined  Ferguson  in  the  evening  he  found  that  he 
had  no  temperature,  the  heart  beat  was  considerably  faster, 
but  not  abnormally  so,  the  pulse  was  normal,  but  the  pain  was 
agonizing,  and  he  vomited  quite  often.  He  did  not  vomit  any 
blood,  but  he  was  exhausted.  The  lungs  were  still  clear.  Dr. 
Malone  is  certain  that  Ferguson  was  suffering  from  a  rupture 
of  the  pancreas.  He  did  not  call  a  surgeon  because  it  would 
have  been  perfectly  useless.  He  wished  to  have  an  autopsy 
performed  for  the  purpose  of  confirming  his  diagnosis.  The 
symptoms  were  not  consistent  with  the  presence  of  ulcers  in 
the  stomach.  Injuries  to  the  pancreas  are  invariably  fatal. 
In  this  case  Dr.  Malone  would  exclude  the  presence  of  gall- 
stones in  the  duct.  A  man  may  twist  the  pancreas  by  stretch- 
ing or  overreaching  himself.  He  asked  the  widow  to  allow  him 
to  have  the  autopsy  performed,  but  she  refused.  It  is  possible 
that  a  man  forty-eight  years  of  age,  an  outside  laborer  with 
normal  heart  and  lungs,  could,  by  reaching,  produce  a  condi- 
tion that  would  result  in  hemorrhage  of  the  pancreas,  with 
death  following  within  two  days. 

Dr.  Thomas  B.  Shay,  chief  medical  inspector  of  the  city  of 
Boston,  stated  that  the  case  was  referred  to  the  oflBce  and  he 
gave  it  to  Dr.  Bailey  to  investigate  the  cause  of  the  death. 
He  stated  that  the  pancreas  is  very  well  protected  by  the 
stomach  in  front  and  the  spinal  column  and  lumbar  vertebrae 
behind.  He  has  never  known  of  a  hemorrhage  of  the  pancreas 
being  caused  by  a  twist.  From  the  symptoms  as  described  by 
Dr.  Malone,  Ferguson  could  have  been  suffering  from  many 
different  diseases.  If  the  pancreas  were  ruptured  the  man  would 
live  but  a  few  minutes  or  a  few  hours.  Ferguson  may  have 
been  suffering  from  an  attack  of  biliary  colic,  gallstones,  acute 
indigestion,  acute  appendicitis  or  an  attack  of  renal  colic. 
Where  a  rupture  of  the  internal  organ  takes  place  the  only 
remedy  is  to  have  it  sewn  up  by  a  surgeon,  though  sometimes 
it  Is  hopeless  to  do  this.     The  only  thing  that  would  clear  up 
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this  man's  death  would  be  an  autopsy.  When  asked  whether  a 
man  forty-eight  years  of  age,  ordinarily  in  good  health  and 
normal  condition,  could  receive  a  sudden  strain  or  wrench 
which  would  produce  any  disorder  from  which  he  would  suc- 
cumb in  two  days,  Dr.  Shay  replied  that  he  has  never  seen  any 
case  where  only  a  strain  would  produce  the  condition  described. 
If  the  man  were  suffering  pain  without  temperature  for  twenty- 
four  or  thirty-six  hours  he  would  rule  out  appendicitis  as  the 
cause  of  death.  If  gallstones  were  the  cause  of  death  it  would 
not  be  necessary  to  have  some  previous  indication  of  gall- 
stones—  there  is  always  a  first  attack.  The  symptoms,  as 
described  by  Dr.  Malone,  are  consistent  with  a  rupture  of  the 
pancreas.  The  pancreas  could  be  injured  as  the  result  of  a 
very  severe  strain,  but  these  cases  are  not  frequent.  Hemor- 
rhage of  the  pancreas  is  usually  caused  by  direct  violence  ap- 
plied to  the  pit  of  the  stomach,  but  it  is  possible  for  it  to  arise 
from  a  severe  wrench  or  strain.  A  strain  would  more  easily 
affect  a  person  whose  pancreas  is  diseased. 

Dr.  Frederick  James  Bailey,  employed  by  the  board  of 
health  of  Boston,  stated  that  his  attention  was  called  to  the 
above  case  on  March  7,  1914,  at  11  a.m.,  when  he  went  to 
Ferguson's  home  at  the  request  of  Dr.  Shay.  He  saw  Fergu- 
son's body  and  spoke  to  Mrs.  Ferguson.  He  made  an  exam- 
ination of  the  body  and  signed  the  death  certificate.  From  the 
symptoms  described  he  arrived  at  the  conclusion  that  Ferguson 
died  of  acute  indigestion.  Dr.  Bailey  has  never  had  a  case  of 
a  rupture  of  the  pancreas.  A  pancreas  can  only  be  ruptured  by 
a  stab  wound  or  a  gunshot  wound.  A  pancreas  could  positively 
not  be  ruptured  by  a  man  who  was  stretching  out  his  hand  to 
reach  for  something  or  by  moving  a  ladder,  because  the  pan- 
creas is  so  well  protected.  In  a  hemorrhage  of  the  pancreas 
he  would  expect  the  patient  to  throw  up  blood.  If  Ferguson 
had  had  a  rupture  of  the  pancreas  he  would  have  lived  but  a 
few  hours.  The  treatment  of  any  hemorrhage  of  an  internal 
organ  is  to  cut  in  and  sew  up  the  artery.  If  this  is  not  done 
there  is  no  hope  for 'the  patient.  From  the  symptoms  as  de- 
scribed. Dr.  Bailey  attributes  Ferguson's  death  to  acute  indi- 
gestion. Dr.  Bailey  told  Mrs.  Ferguson  that  if  the  death  was 
due  to  an  accident  or  injury  he  could  not  sign  the  death  certifi- 
cate, and  she  said  she  believed  the  death  to  be  a  natural  one. 
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It  is  very  unusual  for  a  doctor  to  refuse  to  sign  a  certificate. 
When  asked  whether  a  man  forty-eight  years  of  age,  ordinarily 
in  good  physical  condition,  who  received  a  strain  in  the  course 
of  his  work  of  which  he  died  within  two  days,  could  have  the 
death  ascribed,  through  any  chain  of  circumstances,  to  the 
strain.  Dr.  Bailey  replied  that  he  could  not  unless  the  strain 
was  of  such  marked  effect  that  it  upset  the  normal  digestion, 
so  that  he  would  have  acute  indigestion  which  might  cause  his 
death.  Death  could  also  result  in  two  days  from  a  case  of  in- 
carcerated hernia,  which  would  be  caused  by  lifting.  In  this 
case  Dr.  Bailey  feels  that  death  was  not  the  result  of  the  strain 
that  was  received.  Even  though  it  might  be  possible  that 
Ferguson  did  not  die  of  a  rupture  of  the  pancreas,  he  might 
have  died  from  some  other  trouble  which  was  occasioned  by 
the  strain  which  occurred  two  days  prior  to  his  death.  Dr. 
Bailey  does  not  know  of  a  case  of  a  rupture  of  the  pancreas 
due  to  traumatic  injury,  and  he  could  find  none  in  the  medical 
books.  He  would  not  say  that  it  could  not  result  from  strain, 
but  feels  that  it  is  very  improbable.  When  asked  whether  an 
acute  inflammation  .of  the  pancreas  produces  such  a  condition 
that  a  strain  would  cause  a  rupture  he  replied  that  he  feels 
that  this  is  not  possible.  If  a  man  has  an  acute  inflammation 
of  the  pancreas  he  is  unable  to  walk  about.  It  is  diflBcult  to 
diagnose  a  case  of  hemorrhage  of  the  pancreas.  Dr-  Bailey  feels 
absolutely  positive  that  Ferguson  did  not  die  of  a  rupture  of 
the  pancreas. 

We  find,  on  the  weight  of  the  medical  testimony,  that  there 
is  not  suflScient  evidence  that  Patrick  Ferguson  died  of  any 
disease  as  a  result  of  any  strain  received  in  the  course  of  and 
arising  out  of  his  employment;  and  there  is  a  doubt  as  to  just 
what  the  man  did  die  of,  —  a  doubt  which  could  have  been 
cleared  up  by  an  autopsy,  which  the  widow  refused  to  consent 
to,  and  we  find,  in  view  of  insuflScient  evidence  to  attribute 
the  death  to  any  cause  arising  out  of  and  in  the  course  of  his 
employment,  that  the  widow  is  not  entitled  to  recover  com- 
pensation. 

Dudley  M.  HoLiiAN. 

William  B.  F.  Whall. 

Edward  P.  O'Connell. 
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Case  No.  953. 

Sadie  Frye,  Employee. 

Elmer  F.  Butler  (Eliot  Square  Laundry),  Employer. 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer. 

Incapacity  for  Work.  Whether  Total  or  Partial.  Em- 
ployee RECEIVES  Serious  Hand  Injury.  Insurer  claims 
THAT  Incapacity  is  materially  affected  by  Condition 
OF  Feet.  Compensation  awarded  for  Total  Inca- 
pacity. 

The  employee  received  a  personal  injury  while  employed  in  a  laundry,  her  right 
hand  having  been  drawn  into  the  feeding  machine,  and  the  resulting  injuiy 
necessitating  the  amputation  of  the  first  three  fingers.  The  specific  and  inca- 
pacity compensation  was  paid  for  a  time,  when  the  insurer  raised  the  question 
as  to  whether  the  employee  was  totally  or  partially  incapacitated,  claiming 
that  the  condition  of  her  feet  added  materially  to  her  inability  to  work.  An 
impartial  examination  showed  that  the  condition  of  her  feet  did  not  represent 
any  disability. 

Held,  that  the  employee  was  totally  incapacitated  for  work  by  reason  of  the  injury. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Sadie  Frye  v. 
London  Guarantee  and  Accident  Company,  Ltd.,  this  being 
case  No.  953  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman,  N.  P. 
Sipprelle,  Beacon  Street,  Boston,  Mass.,  representing  the  in- 
surer, and  Thomas  H.  Mahony,  Equitable  Building,  Boston, 
representing  the  employee,  heard  the  parties  and  their  wit- 
nesses at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  Monday,  July  13,  1914,  at  2  p.m. 

Appearances:  H.  S.  Avery  for  the  insurer.  Employee  ap- 
peared unrepresented. 

Mrs.  Sadie  Frye,  about  fifty  years  of  age,  residing  at  375 
Shawmut  Avenue,  Boston,  Mass.,  was  employed  as  a  feeder 
and  folder  in  the  feeding  and  folding  department  of  the  Eliot 
Square  Laundry,  18  Norfolk  Street,  Roxbury,  said  company 
being  insured  with  the  London  Guarantee  and  Accident  Com- 
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pany,  Ltd.  On  Dec.  19,  1913,  while  so  employed,  Mrs.  Frye 
attempted  to  turn  a  union  suit  which  was  halfway  through  the 
feeding  machine,  when  her  hand  was  drawn  in  against  the  steam 
chest  and  so  severely  burned  that  amputation  of  the  first  three 
fingers  of  the  right  hand  was  necessitated,  leaving  the  injured 
hand  with  the  thumb  and  little  finger  only.  An  attempt  was 
first  made  to  save  the  fingers,  but  proved  useless.  Compensa- 
tion has  been  paid  at  the  minimum  rate  allowed  by  law,  $4 
weekly,  Mrs.  Fryers  average  weekly  wage  being  $5. 

It  is  the  contention  of  the  insurer  that  Mrs.  Frye's  present 
incapacity  for  work,  if  any,  is  not  entirely  due  to  this  injury, 
but  in  part  to  the  condition  of  her  feet  which  have  been  troub- 
ling her  for  some  time;  also,  in  part,  to  a  growth  at  the  right 
temple  which  Mrs.  Frj'e  has  been  advised  is  the  beginning  of 
either  a  cancer  or  a  tumor. 

Mr.  Avery,  for  the  insurer^  admits  the  injury  and  the  com- 
pany's liability,  and  payments  have  been  made  up  to  this 
month  (July).  The  additional  payments,  as  required  by  sec- 
tion 11,  Part  II.,  have  been  made,  and  will  be  continued  to  be 
made  until  the  end  of  the  twenty-five-week  period.  The  in- 
surer, through  Mr.  Avery,  contends  that  Mrs.  Frye  is  now 
able  to  do  some  work.  Upon  examination,  the  arbitrators  find 
that  Mrs.  Frye's  little  finger  is  cramped,  and  she  claims  it  is 
very  painful.  Mrs.  Frye  testified  that  she  did  not  know  of  any 
work  she  could  do  with  her  right  hand.  She  spoke  of  a  small 
growth  on  the  right  temple,  which  she  said  she  supposed  was  a 
pimple,  but  which  she  has  been  advised  at  the  Convalescent 
Home  is  the  beginning  of  either  a  tumor  or  cancer. 

It  is  agreed  between  Attorney  Avery  and  Mrs.  Frye  —  the 
arbitrators  assenting  —  that  Mrs.  Frye  shall  be  sent  to  Dr. 
Cotton  for  a  general  examination,  to  ascertain  the  exact  con- 
dition of  her  hand,  and  its  possibilities  for  use;  and  in  addi- 
tion whether  the  present  condition  of  Mrs.  Frye's  feet  or  the 
growth  on  her  temple  are  causing  disability,  independently  of 
her  injured  hand,  and  if  so,  to  what  extent. 

Under  date  of  July  15  Dr.  Cotton  reports  as  follows:  — 

General  condition  shows  nothing  of  note,  except  that  she  is  naturally 
somewhat  nervous  and  tired.  The  right  hand  shows  normal  thumb,  the 
first  three  fingers  amputated  at  the  knuckle;  the  stump  of  these  fingers, 
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or  rather  the  stump  of  the  pahn,  for  there  is  nothing  left  of  the  fingers, 
is  insensitive  and  solid  on  the  front  surface;  there  is  some  contracture 
that  leaves  the  back  a  little  sensitive  to  pressure  and  also  sensitive  to 
pull  when  the  wrist  is  bent.  The  little  finger  is  a  very  much  shrunken 
stump,  with  the  nail  and  part  of  the  end  of  the  finger  gone.  The  surface 
is  very  sensitive,  and  motion  is  limited  by  a  band  of  adhesion  from  its 
base  to  the  scar  on  the  back  of  the  hand.  There  is  a  scar  of  a  healed 
bum  on  the  inner  side  of  the  fore  arm,  unsightly  but  not  disabling.  The 
feet  show  nothing  more  than  a  moderate  amount  of  excessive  sweating 
and  the  marks  of  some  blisters  from  much  walking  (she  says  looking  for 
a  job).  These  feet  do  not  represent  any  present  disability.  The  growth 
on  the  forehead  is  a  keratosis,  just  ready  for,  if  it  has  not  already  begun, 
the  inevitable  progress  into  skin  cancer.  This  has  nothing  to  do  with 
any  disability,  but  should  be  removed  as  a  measure  of  safety.  I  do  not 
see  what  work  of  any  value  this  woman  can  perform  with  this  right  hand. 
She  can  do  some  things  with  it,  of  course,  but  for  the  present  there  is 
enough  tenderness  about  the  hand  to  need  a  good  deal  of  care  in  using 
it.  And  even  after  this  tenderness  is  gone  the  hand  will  be  mechanically 
not  of  much  use.  Freeing  the  scar  n^xt  the  little  finger  would  give  her 
more  motion  of  this  finger,  but  this  would  not  make  this  hand  any  more 
use  for  marketable  labor.  As  for  doing  any  work,  I  should  say  that 
this  hand  should  be  classed  as  practically  useless. 

In  view  of  all  the  evidence  the  arbitrators  find  that  Mrs. 
Sadie  Frye,  who  received  an  injury  on  Dec.  19,  1913,  arising  out 
of  and  in  the  course  of  her  employment,  is  still  totally  disabled 
from  labor,  and  that  this  disability  will  continue  for  an  inde- 
terminate period,  and  that,  therefore,  the  insurer  is  obligated 
to  pay  her  during  disability,  as  provided  by  law,  the  sum  of 
$4  a  week,  the  minimum  provided  by  law%  Mrs.  Frye's  average 
weekly  wage  being  $5. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Edward  F.  McSweeney. 

N.   P.   SiPPRELLE. 

Thomas  H.  Mahony. 
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Case  No.  967. 

John   McGovern,    Dependent    of   John   McGovern    (De- 
ceased), Employee. 
City  of  Lynn,  Employer  and  Respondent 

Dependency.     Procedure.     Dependency   of  Father  and 
Claimant  shown  by  Deposition. 

The  only  question  at  issue  in  this  case  was  that  of  dependency.  A  dei>osition 
from  the  father  and  mother  of  the  employee  showed  that  the  father  was  par- 
tially dependent  for  support  upon  the  deceased  at  the  time  of  his  injury,  the 
employee  having  sent  regular  contributions  averaging  $5  a  week  during  the 
year  preceding  his  demise.     His  average  weekly  wages  were  $12. 

Held,  that  the  father  was  partially  dependent. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  McGovern*, 
dependent  of  John  McGovern,  deceased  employee,  v.  City  of 
Lynn,  employer  and  respondent,  this  being  case  No.  957  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  John  M. 
Harney,  representing  the  employee,  and  Harry  T.  Turner, 
representing  the  city  of  Lynn,  after  being  duly  sworn,  heard 
the  parties  and  their  witnesses  at  City  Hall,  Lynn,  Mass., 
Wednesday,    Oct.    14,    1914,    at    10.30   a.m. 

Patrick  F.  Shanahan  and  Richard  L.  Sisk,  of  Sisk  Brothers, 
appeared  as  attorney  for  the  dependents,  and  Arthur  G.  Wad- 
leigh  appeared  for  the  city  of  Lynn. 

The  employee  in  this  case,  while  working  for  the  respondent, 
the  city  of  Lynn,  in  its  water  department,  as  a  laborer,  re- 
ceived an  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment. The  injury  occurred  on  April  11,  1914,  when  he  was 
engaged  in  assisting  to  pile  some  large-sized  iron  water  pipes, 
and  one  of  them  rolled  upon  him.  He  was  seriously  crushed, 
and  his  death  was  instantaneous. 
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The  respondent,  said  city  of  Lynn,  had  duly  accepted  chapter 
807,  Acts  of  1913,  extending  the  provisions  of  the  Workmen's 
Compensation  Act  to  public  employees. 

Thomas  McGovern,  brother  of  the  deceased,  and  Margaret, 
a  sister,  testified  as  to  the  members  of  the  family  of  the  de- 
ceased living  and  their  financial  circumstances,  and  particu- 
larly as  to  the  father  and  mother  who  survived  the  deceased, 
and  who  are  living  on  their  farm  in  Ireland. 

A  deposition  from  John  and  Margaret  McGovern,  father  and 
mother  of  the  deceased,  respectively,  living  in  Cavan  County, 
Ire.,  was  received  in  evidence.  The  deposition  showed  that  for 
about  seventeen  months  previous  to  the  death  of  the  deceased 
he  had  been  sending  contributions  from  his  earnings,  which 
went  towards  the  maintenance  and  support  of  the  family  in 
Ireland;  that  the  bulk  of  this  went  directly  to  the  father;  that 
this  contribution  averaged  $5  a  week;  that  the  support  of  the 
family  in  Ireland,  including  the  father  and  mother,  was  aided 
somewhat  by  contributions  from  other  brothers  and  sisters  of 
the  deceased,  and  by  work  of  other  children  on  the  farm;  and 
that  the  father  and  mother  were  unable  to  do  practically  any 
work  themselves.  The  deceased  was  paid  wages  by  the  city  of 
Lynn  at  the  rate  of  $2.50  a  day,  when  working,  and  the  com- 
mittee finds  that  his  average  weekly  wages  from  the  city  were 
$12. 

The  committee  finds  that  the  father,  John  McGovern,  was 
partially  dependent  on  the  earnings  of  the  deceased  for  his 
support  at  the  time  of  the  injury  and  death,  and  that  there  is 
due  him  from  said  city  a  compensation  of  $2.50  per  week  for 
said  partial  dependency  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  injury,  viz.,  April  11,  1914. 

David  T.  Dickinson. 
John  M.  Harney. 
Harry  T.  Turner. 
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Cass  No.  958. 

Mary   Ellen   Kettner,   Widow   of  Simon   Kettner,   Em- 
ployee. 
WiLUAM  Filene's  Sons  Company,  Employer. 
Massachusetts  Employees  Insurance  Association,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Prick  from  Pin  Tag  causes 
Streptococcus  Infection  and  results  in  Death  from 
Malignant  Edema.  Discovery  of  Pathological  Rec- 
ord AT  Rehearing  Important  Factor  in  sustaining 
Burden  of  Proof. 

The  evidence  shows  that  the  employee  received  a  personal  injury  while  performing 
his  duties  as  a  dothing  salesman  by  reason  of  the  prick  of  a  pin  from  a  **pin 
tag"  on  Wednesday,  Feb.  4,  1914,  and  that  death  resulted  from  malignant 
edema,  due  to  streptococcus  infection,  on  Feb.  11,  1914.  At  the  hearing 
before  the  oonunittee  of  arbitration,  what  is  known  as  the  "pathological 
record  "  of  the  hospital  where  the  employee  was  treated  was  not  put  in  evidence. 
At  the  rehearing  before  the  Board  this  evidence  was  produced,  and  had  an 
important  bearing  upon  the  case  of  the  widow. 

J7eU,  by  the  committee,  that  the  burden  had  not  been  sustained. 

Rehearing  before  the  Industrial  Accident  Board. 

Deciaion.  —  The  Industrial  Accident  Board,  on  rehearing,  finds  that  there  was  a 
causal  relation  between.the  pin  prick  and  the  death  of  the  employee;  the  widow 
is  a  total  dependent. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mary  Ellen 
Kettner,  widow  of  Simon  Kettner,  v.  Massachusetts  Employees 
Insurance  Association,  this  being  case  No.  958  on  the  files  of 
the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Abra- 
ham E.  Pinanski  of  Boston,  representing  the  insurer,  and 
Alexander  G.  Grant  of  Boston,  representing  the  widow,  heard 
the  parties  and  their  witnesses  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Saturday,  Sept.  26,  1914,  at 

10  A.M. 

It  was  claimed,  on  behalf  of  the  widow,  that  the  employee, 
Simon  Kettner,  received  a  personal  injury  arising  out  of  and  in 
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the  course  of  his  employment  on  Feb.  5,  1914,  by  reason  of  the 
prick  of  a  pin  on  the  left  thumb;  that  blood  poisoning,  ne- 
cessitating the  amputation  of  the  left  arm,  resulted  therefrom; 
and  that  his  death  following  said  amputation  was  connected  by 
an  unbroken  chain  of  causation  with  the  injury.  There  was  no 
question  as  to  his  average  weekly  wages,  which  were  $15,  nor 
was  there  any  question  as  to  the  fact  that  the  widow  and 
claimant,  Mrs.  Mary  Ellen  Kettner,  was  living  with  the  said 
employee  at  the  time  of  the  injury.  The  only  question  raised 
by  the  insurer, was  that  the  alleged  injury  did  not  arise  out  of 
and  in  the  course  of  the  employment  of  the  said  Kettner. 

Mary  E.  Kettner,  widow  of  the  deceased,  employee,  testified 
that  she  was  living  with  him  at  the  time  of  his  death,  having 
been  married  in  1908,  when  he  was  a  clothing  salesman  at 
Vorenberg's.  He  was  later  employed  by  Wolf,  the  clothier, 
and  finally  by  William  Filene's  Sons  Company.  As  a  salesman, 
he  sometimes  assisted  in  pinning  tickets  on  clothing,  ready  for 
sale.  She  had  worked  from  time  to  time,  previous  to  her  mar- 
riage, in  department  stores  in  Boston.  Her  husband  came 
home  on  Wednesday,  a  few  days  before  his  death  on  the  11th 
of  February,  and  said  he  had  hurt  his  thumb,  and  commenced 
to  put  peroxide  on  it,  keeping  up  this  treatment  during  that 
evening.  The  thumb  was  worse  the  next  day,  and  continued 
to  grow  worse.  Her  husband  told  her  that  he  had  injured  it  in 
Filene's  store,  and  tore  it  with  a  pin  ticket.  He  treated  the 
thumb  with  peroxide  and  sulpho-naphthol.  She  saw  the  tear  in 
his  thumb  on  the  left  hand.  Saturday  he  got  some  salve  for  it. 
Sunday  morning  he  had  severe  pain,  and  she  called  Dr.  Page 
as  quickly  as  possible;  the  pain  was  in  through  the  hand.  Dr. 
Page  arrived  about  7  o'clock  in  the  morning  and  gave  him 
some  pills  and  a  salve.  The  doctor  was  called  again  three  or 
four  times,  each  time  giving  him  a  salve  and  finally  antiphlo- 
gistine.  Monday  evening  the  doctor  thought  the  case  was  a 
surgical  one;  the  hand  had  swollen,  and  he  ordered  that  her 
husband  be  taken  to  the  City  Hospital,  where  she  took  him. 
She  saw  him  again  Tuesday  at  3  o'clock,  and  the  arm  was 
very  much  swollen.  She  saw  him  again  at  7  o'clock  in  the 
evening,  and  did  not  see  him  again  until  after  the  arm  had 
been  amputated  that  night.     At  9.15  an  officer  came  to  her 
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door  and  said  that  her  husband  was  on  the  dangerous  list.    He 
died  on  the  morning  of  Wednesday,  about  7  o'clock. 

He  was  a  man  who  never  shaved  himself  and  was  very 
particular  about  his  person  in  every  way.  He  did  nothing  at 
the  house,  having  previously  been  in  better  circumstances,  and 
they  had  steam  heat.  There  were  only  himself  and  her.  He 
never  blacked  his  shoes. 

Her  friend,  Miss  Chase,  came  to  her  house  the  evening  after 
her  husband  was  injured.  They  have  been  friends  for  eighteen 
or  twenty  years.  She  frequently  called,  and  nearly  every  week 
came  to  dine  with  them. 

She  did  not  know  whether  he  went  to  the  nurse  on  Friday 
or  not,  but  she  was  positive  he  went  Saturday.  He  did  not 
wear  anything  on  his  finger  after  returning  to  work  that  she 
knew  of.  He  did  not  go  back  to  work  after  Saturday  night. 
Her  husband  told  her  that  he  spoke  to  Mr.  Fanning;  neither 
he  nor  anybody  who  was  employed  at  Filene's  came  to  her 
home  in  regard  to  the  matter.  She  thought  she  called  Mr.. 
Gallagher;  she  sent  for  him  the  night  her  husband  was  very 
ill  and  went  to  the  hospital;  perhaps  he  was  called  that  morn- 
ing, also,  when  her  husband  was  in  such  a  critical  condition; 
he  talked  with  Mr.  Gallagher  about  the  injury,  but  she  had 
no  conversation  about  it  at  all,  —  very  little.  Mr.  Gallagher 
seemed  to  see  that  Mr.  Kettner's  case  was. very  serious,  and 
sat  and  gave  him  sympathy.  She  had  asked  Mr.  Gallagher  to 
get  a  carriage  to  take  him  to  the  hospital.  She  had  talked 
with  no  one  else  about  the  injury.  She  went  in  to  see  Mr. 
Fanning  once,  to  ask  him  if  he  remembered  giving  her  husband 
a  pass  to  go  upstairs.  He  said  he  did;  that  was  all  he  said. 
She  did  not  say  anything  more  to  Mr.  Fanning,  and  had  told 
no  one  about  her  husband  getting  his  finger  scratched  with  a 
pin.  After  her  husband's  death  she  presumed  she  told,  but 
previous  to  that  she  had  not,  it  happened  so  quickly.  She  did 
not  remember  whom  she  told  about  it  first  after  his  death; 
she  had  no  idea.  She  could  not  say  just  how  long  after  her 
husband  died  she  went  to  see  Mr.  Fanning;  it  was  more  than 
a  week  —  perhaps  a  couple  of  months  afterwards.  She  had 
gone  right  away  to  her  sister's  home.  Up  to  the  time  of  seeing 
Mr.  Fanning  she  did  not  tell  anybody  about  the  scratch;  she 
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did  not  tell  Mr.  Fanning  about  it;  she  talked  with  no  one  else 
in  Filene's  that  day,  nor  has  she  since;  she  did  not  remember 
telling  anybody.  She  went  upstairs  to  see  the  nurse  because 
Dr.  Page  ordered  her  to  do  that,  to  see  if  they  had  a  file  of  the 
accident,  and  she  was  informed  that  they  had  not.  She  told 
the  nurse  that  her  husband  said  he  had  scratched  his  hand. 
She  did  not  tell  Dr.  Page  when  he  came  on  Monday  that  her 
husband  had  scratched  his  thumb;  she  supposed  he  understood 
that  her  husband  had  hurt  it  in  the  store.  She  was  busy  and 
Mr.  Kettner  was  seriously  ill. 

Being  asked  by  Mr.  Parks  if,  after  her  husband  died,  she 
remained  in  and  around  Boston,  she  said,  "I  stayed  for  the 
rest  of  the  month,  and  then  went  to  my  sister's  home,  remain- 
ing away  from  four  to  five  months." 

She  believed  that  it  was  some  time  in  the  afternoon  that  her 
husband  received  the  cut;  it  was  sore,  because  he  continued 
putting  the  peroxide  on  it;  it  was  not  bleeding  when  she  saw 
jt;  it  was  not  like  a  fester  or  anything  of  that  kind.  Her  hus- 
band did  not  do  anything  for  the  thumb  before  he  came  home; 
they  got  busy  with  it  at  once.  He  came  home  directly  from 
Filene's  and  went  back  to  work  the  next  morning.  He  had  no 
bandage  on  it  until  Saturday.  She  did  not  know  whether  her 
husband  told  any  one  in  the  shop  about  it  the  next  day; 
Saturday  night  he  suffered  with  the  hand;  then  it  passed 
away.  He  had  a  salve,  and  on  Sunday  he  treated  it  as  best  he 
could.  Monday  morning  it  was  very  sore  and  painful,  and  they 
called  Dr.  Page.  Her  husband  told  her  that  he  had  reported 
to  the  hospital  at  Filene's,  and  she  thought  he  said  he  did  this 
on  Friday,  but  she  was  positive  he  said  Saturday  morning. 
Mrs.  Kettner  stated  that  she  did  not  have  any  conversation 
with  Dr.  Page  when  he  called  on  Monday  morning  before  he 
talked  with  her  husband.  She  did  tell  him  that  her  husband 
had  a  very  sore  finger  while  she,  her  husband  and  the  physician 
were  talking  together.  She  did  not  tell  him  how  her  husband 
claimed,  to  have  received  the  injury,  but  heard  her  husband 
say  "in  the  store." 

Dr.  A.  Kidder  Page  testified  that  he  was  called  to  treat  the 
deceased,  and  attended  him  frequently;  he  had  attended  him 
for  erysipelas  before.     He  was  called  before  6  o'clock  in  the 
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morning  on  the  9th  of  February,  1914,  and  found  a  little  tear 
in  the  cuticle  at  the  base  of  the  left  thumb  nail.  The  whole 
hand  was  swollen  somewhat,  but  not  edematous.  The  hand 
looked  like  a  burn  up  to  the  wrist  —  the  back  of  the  hand  and 
the  thumb;  the  palm  did  not  look  buraed.  At  that  time  he 
prescribed  an  ointment  because  he  thought  the  condition  then 
existing  was  due  to  the  burn  of  the  sulpho-naphthol  rather 
than  to  the  injury.  His  temperature  was  normal,  but  did  not 
continue  so.  He  saw  him  again  after  3  in  the  afternoon  the 
same  day;  his  condition  was  worse.  He  saw  him  again  at 
9.30  that  evening,  when  he  ordered  him  to  the  hospital.  It 
was  at  that  visit  that  he  came  to  the  conclusion  that  Mr. 
Kettner  had  blood  poisoning.  He  saw  him  the  next  morning 
at  the  hospital;  his  temperature  and  pulse  were  both  higher 
than  the  evening  before.  The  arm  was  amputated  on  that 
day,  and  he  died  the  day  following.  Nobody  knew  definitely 
what  the  cause  of  his  death  was;  they  knew  that  it  was  sepsis, 
but  not  the  particular  germ.  It  was  blood  poisoning.  He  had 
been  given  the  history  that  Mr.  Kettner  had  been  down  in  the 
bathroom  and  noticed  while  there  that  he  had  a  little  fester 
under  the  cuticle  of  the  left  thumb  nail,  and  that  he  wiped  his 
knife  and  pricked  it;  then  he  went  up  to  the  nurse  and  had 
it  washed  with  peroxide  of  hydrogen.  He  gave  him  no  further 
history.  He  did  not  remember  that  Mr.  Kettner  had  told  him 
at  any  time  that  he  had  scratched  his  thumb  with  a  pin  ticket 
four  or  five  days  before.  A  small  fester,  such  as  had  been 
described  to  him,  could  arise  from  various  causes.  The  phy- 
sician stated  that  the  cutting  by  the  penknife  might  have 
started  the  chain  of  conditions  which  resulted  in  the  em- 
ployee's death.  Asked  as  to  whether  it  was  the  most  probable 
cause,  he  stated  that  he  could  not  answer  "yes"  or  "no,"  and 
that  "  it  is  a  question  whether  it  was  the  pus  which  was  in  this 
cuticle  or  whether  he  added  a  germ  when  he  cut  it  with  his 
knife."  The  only  condition  found  by  the  physician  on  the 
morning  he  first  called  was  something  that  indicated  a  sulpho- 
naphthol  burn  that  appeared  to  have  resulted  from  the  use  of 
an  overstrong  solution  of  it.  The  employee  did  not  express  an 
opinion  that  the  sulpho-naphthol  was  at  the  bottom  of  his 
trouble.    The  doctor  stated  that  he  thought  that  Mrs.  Kettner 
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was  present  at  the  time  the  employee  told  him  the  story  about 
the  cutting  of  the  fester  with  a  penknife  in  the  bathroom,  but 
that  she  was  in  and  out  of  the  room  during  the  time  that  the 
entire  history  of  the  injury  was  given  him.  The  doctor  stated 
that  it  was  not  possible  for  the  use  of  an  overstrong  solution 
of  sulpho-naphthol  to  cause  septicemia.  Mr.  Kettner  had  in- 
formed him  of  the  use  of  the  knife,  fixing  the  time  as  two  or 
three  days  before  the  physician  attended  him. 

Agnes  Chase  testified  that  she  was  a  Saleswoman,  but  had 
never  worked  at  Filene's.  She  had  kriown  Mrs.  Kettner  for 
about  twenty  years.  After  her  friend  married  Mr.  Kettner  she 
had  been  in  the  habit  of  going  to  their  house  about  once  a  week 
to  dine.  She  was  there  on  Thursday  before  he  died.  She  saw 
the  injured  thumb  that  evening.  Before  dinner  he  came  into 
the  parlor  and  had  a  piece  of  linen  about  his  thumb,  and  she 
asked  him  what  was  the  trouble.  He  said  he  tore  it  with  a  pin 
tag  and  had  been  plunging  it  in  hot  water  and  peroxide.  She 
looked  at  it  because  a  pin  tag  gives  a  nasty  tear;  she  knew 
about  it  from  her  own  line  of  work;  although  it  is  not  usually 
a  dangerous  thing,  it  is  very  painful  unless  well  looked  after. 
It  looked  red  and  an^ry,  although  he  had  just  been  treating  it. 
There  was  no  pus  because  he  had  had  it  in  hot  water;  hot 
water  and  peroxide  cleanse  anything,  for  the  time  being  at 
least.  She  asked  him  what  he  had  been  doing  for  it,  and  he 
said  hot  water  and  peroxide  is  good  for  blood  poisoning  any- 
way, but  she  urged  him  to  go  to  the  nurse  the  next  day  and 
have  it  thoroughly  dressed,  and  he  said  he  thought  he  would- 
After  dinner  he  said  he  was  going  out  to  be  shaved  and  would 
go  into  a  drug  store  and  see  if  they  would  give  him  something. 
Being  asked  to  indicate  on  her  finger  to  the  Board  just  where 
the  cut  or  tear  was  situated,  as  she  noticed  it  that  night,  she 
did  so,  saying  that  of  course  the  thumb  was  swollen  and  very 
angry  and  red.  Being  asked  how  long  the  tear  was,  she  said, 
"It  was  so  swollen  I  could  not  see  very  much  of  the  tear;  it 
was  red  looking."  She  did  not  call  there  again  that  week. 
She  did  not  have  any  further  talk  with  Mr.  Kettner;  she  never 
saw  him  again  alive,  as  she  was  called  away  on  account  of  the 
death  of  a  relative,  and  did  not  return  until  late  Tuesday 
night.     About   10  o'clock  Wednesday  morning  Mrs.   Kettner 
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called  her  on  the  phone  and  asked  her  to  come  to  the  house, 
as  her  husband  had  died  that  morning.  He  was  then  at  the 
City  Hospital.  Mrs.  Kettner  was  alone  and  physically  unable 
to  attend  to  her  affairs,  so  she  had  rather  to  assume  some 
responsibility  in  the  case,  aind  went  with  her  to  the  hospital 
and  to  the  undertaker;  she  arranged  everything. 

Mr.  Kettner  had  not  told  her  anything  about  how  the  injury 
was  received,  except  that  he  tore  the  thumb  with  a  pin  tag. 
He  did  not  say  anything  to  her  about  opening  the  wound  with 
a  penknife.  He  did  not  say  anything  about  the  little  fester,  or 
pus.  Mrs.  Kettner  talked  about  the  injury  the  following 
Wednesday,  when  they  came  back  from  the  funeral,  and  she 
said,  just  the  same  as  her  husband,  that  it  was  caused  by  a 
pin  tag.  She  could  not  say  to  what  extent  the  injured  thumb 
was  swollen  as  compared  with  the  other  one;  it  was  just  red  — 
"sort  of  red  and  angry  like."  It  was  swollen  quite  a  little. 
Asked  if  it  were  swollen  so  much  that  she  could  not  see  a 
scratch  there,  she  said  her  "only  idea  was  if  it  looked  clean." 
She  "did  not  think  anything  about  that."  Asked  if  she  would 
say  it  was  so  swollen  that  she  could  not  see  much  of  a  tear, 
she  said,  "Xo,  I  do  not  say  that;"  she  "simply  said  it  was  a 
little  pin  tear,  and  that  it  was  red  and  angry  looking;  ...  to 
be  candid,  I  was  not  looking  for  a  scratch.  I  knew  he  tore  it 
with  a  pin  tag  and  that  it  was  angry,  and  thought  it  ought  to 
be  attended  to."  Asked  if  it  was  a  fact  that  it  was  so  swollen 
that  she  really  did  not  see  a  pin  scratch,  she  said,  "Well,  I 
am  thinking.  I  think  I  saw  a  little  tear  just  like  any  pin  would 
give."  She  had  "a  definite  recollection"  that  she  "saw  a  tear 
and  it  was  red  and  angry  about  it."  She  could  not  state  how 
long  the  tear  was,  whether  long  or  short.  She  could  not  say 
that  the  thumb  was  swollen  to  the  second  joint.  It  was  so 
swollen,  however,  that  she  thought  it  would  be  well  to  have  it 
skillfully  treated.  She  had  never  told  anybody  that  Mr.  Kett- 
ner had  informed  her  that  he  had  cut  his  finger  with  a  pin  tag, 
but  she  might  have  told  any  number  of  people  what  he  died  of. 
Asked  to  recall  a  single  person  whom  she  had  given  this  infor- 
mation, she  said,  "A  friend  of  mine  in  Brookline  I  told."  She 
could  not  remember  any  other  i>erson.  She  was  asked  to  ex- 
plain why  she  first  said  she  had  not  told  anybody,  and  said. 
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"I  did  not  think  I  had  told  anybody  else."  She  was  then 
asked:  "Then  you  remember  the  friend  in  Brookline?"  She 
replied,  "I  think  most  anybody  who  might  have  asked  me." 
Being  asked  just  to  answer  "yes"  or  "no"  as  to  whether  she 
told  anybody,  she  said,  "If  anybody  wanted  to  know  what  he 
died  of,  I  might  have  said  he  died  of  septic  poison  caused  by  a 
pin  tag  scratch."    She  might  have  told  any  number  of  people. 

Q.  Do  you  remember  anybody  else  outside  of  this  friend  in  Brookline? 
A.  No. 

Q.  You  said  the  wound  was  red  and  angry?  A.  I  just  said  he  died  of 
septic  poisoning. 

John  F.  Fanning  testified  that  he  was  employed  at  Filene's 
Sons  Company,  at  present  as  assistant  buyer.  Mr.  Kettner 
came  in  on  Saturday  morning  and  showed  him  his  thumb.  At 
that  time  just  the  cuticle  was  black.  He  was  floor  superin- 
tendent then.  Mr.  Kettner  told  him  that  his  thumb  ached  a 
little  and  wanted  to  go  up  to  the  nurse.  It  was  about  8.15 
then,  and  he  told  him  to  wait  until  the  store  opened  and  he 
would  give  him  a  pass  to  go  to  the  clinic,  which  he  did  about 
8.45.  He  looked  at  Mr.  Kettner's  hand,  and  he  did  not  say 
what  was  the  matter  with  it.  He  just  said  his  thumb  pained 
him  and  he  would  like  to  go  to  the  clinic  to  see  the  nurse.  He 
did  not  tell  him  that  he  had  scratched  it  with  a  pin  tag.  He 
saw  him  after  he  came  back.  He  said  the  nurse  put  something 
black  on  it.  He  saw  him  often  that  day,  but  did  not  have  any 
talk  with  him.  He  did  not  see  him  after  Saturday  at  all.  He 
learned  through  others  that  Mr.  Kettner  was  ill  at  home.  It 
was  customary  to  give  passes  to  employees  who  wished  to  go  to 
the  clinic,  whether  the  situation  is  serious  or  not.  He  did  not 
take  any  notice  of  it  as  being  serious;  he  had  not  noticed  it 
enough  to  make  any  kind  of  particularly  careful  conclusion. 
He  was  not  interested  in  the  condition  of  the  thumb;  all  that 
he  was  to  pass  on  was  to  send  the  man  upstairs  if  he  wanted  to 
go.  All  injuries  received  in  his  department  were  reported  to 
him,  as  floor  superintendent.  It  has  happened  in  his  experience 
that  injuries  have  been  received  from  the  pin  stickers,  and  the 
injured  have  come  to  him  and  asked  to  go  to  the  clinic  right  at 
the  time  it  happened.     There  are  plenty  of  cases  where  em- 
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ployees  have  had  such  injuries  and  have  not  reported  them. 
He  did  not  recall  just  the  nature  of  Mr.  Kettner's  work  on  the 
day  of  the  injury;  some  of  it  was  dusting  stock  and  pinning  on 
pin  stickers;  that  was  part  of  the  routine  of  the  day,  done 
mostly  in  the  morning;  it  was  occasionally  done  in  the  after- 
noon; it  is  a  small  part  of  the  work.  Being  asked  regarding 
the  process  of  pinning  on  these  tickets,  he  said  they  had  a 
ticket  that  folds  over;  the  pins  are  put  under  the  sleeve  and 
turned  over  through  a  little  buttonhole.  He  suggested  that 
one  be  secured  from  the  store,  and  it  was  sent  for.  Mr.  Kett- 
ner  did  not  tell  him  that  his  finger  had  been  sore  for  three  or 
four  days  before  that  Saturday  morning. 

Cornelius  Sullivan  testified  that  he  was  employed  by  Filene's 
Sons  Company  in  the  men's  clothing  department  as  salesman. 
He  had  talked  with  Mr.  Kettner  relative  to  the  condition  of 
his  hand,  who  had  complained  to  him  about  his  finger  being 
sore  and  paining  him  all  night.  He  advised  him  to  go  up  to 
the  clinic  and  have  the  matter  looked  into.  He  said  he  did 
not  know  what  was  the  matter  with  it,  that  he  had  had  a  sore 
finger  and  that  it  pained  him  considerably.  He  did  not  men- 
tion anything  about  a  pin  tag  sticking  into  it,  he  was  certain, 
to  the  best  of  his  recollection.  He  had  not  the  slightest  recol- 
lection of  his  mentioning  a  pin  ticket  at  all.  He  did  not  exam- 
ine the  finger  carefully;  he  looked  at  it  casually.  He  remem- 
bered distinctly  that  it  was  on  Saturday.  Mr.  Kettner  had 
gone  home  sick,  and  it  was  unusual  to  leave  the  store  in  the 
afternoon  on  Saturday.  He  never  saw  Mr.  Kettner  again. 
He  did  not  say  anything  about  having  been  bothered  with  it 
for  three  or  four  days  previously;  he  spoke  about  it  paining 
him  during  the  previous  night.  The  finger  did  not  look  to  him 
to  be  anything  out  of  the  ordinary.  There  might  have  been  a 
slight  swelling  there,  but  he  did  not  notice  anything  unusual 
about  it,  and  for  the  reason  that  he  could  not  see  anything. 
It  surprised  him  that  the  finger  should  pain  when  he  could  not 
see  indications  of  what  caused  the  pain,  and  so  he  urged  him 
to  go  upstairs.  It  is  understood  that  the  hospital  is  for  the 
use  of  anybody  who  is  hurt  in  the  store.  He  did  not  know  that 
he  had  had  instructions  as  to  the  reporting  of  accidents;  he 
would  report  to  the  proper  authority.  He  was  not  in  charge 
of  the  department. 
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Jeannette  Thorn  Donnell  testified  that  she  was  in  charge  of 
the  clinic  or  hospital  at  Filene's,  under  the  supervision  of  Dr. 
Crandon  of  the  Boston  City  Hospital.  She  has  other  nurses  as 
assistants,  and  the  employees  of  the  store  frequently  come  in 
in  large  numbers.  She  had  examined  her  records  relative  to 
the  case  of  Mr.  Kettner,  and  there  is  no  record  of  treating  him. 
All  accident  cases  are  reported,  but  those  are  the  only  reports 
that  are  kept  in  the  clinic.  If  any  one  had  come  there  com- 
plaining of  an  injury,  a  tear  or  a  scratch  by  a  pin,  they  would 
have  kept  a  record  of  that.  If  a  man  had  a  "ring  around"  or 
a  swollen  hand,  and  did  not  say  that  it  came  from  his  work, 
they  would  not  keep  a  record  of  that.  A  report  is  made  out 
at  the  clinic  of  the  injuries  described  by  employees  and  sent  to 
Mr.  Toomey,  and  he  makes  a  duplicate  of  that  and  sends  it  on. 
They  report  everything  from  pin  pricks  and  scratches.  Mrs. 
Kettner  had  called  to  talk  with  her  about  her  husband.  She 
did  not  remember  whether  Mrs.  Kettner  told  her  then  that  her 
husband  had  scratched  his  finger  with  a  tag  in  the  store.  That 
was  discussed  with  her,  but  she  could  not  say  positively  whether 
Mrs.  Kettner  told  her  that  or  not.  She  discussed  it  with  Mr. 
Garrity  later.  She  knew  it  was  claimed;  that  is  why  she  looked 
up  the  reports  to  see  if  they  had  any  record.  She  did  not  re- 
member the  exact  date  when  the  matter  was  taken  up  with 
her  the  first  time,  but  it  was  very  soon  after  Mr.  Kettner's 
illness  and  death.  It  probably  was  when  the  letters  were 
sent  in  and  the  report  made  out.  (Mr.  Cronin  stated  that  the 
letters  are  dated  February  12,  the  day  after  the  death.)  She 
did  not  remember  Mr.  Kettner  coming  to  her  for  treatment, 
or  at  all;  she  had  no  recollection  of  it.  There  are  others  there 
who  could  have  seen  him,  Miss  Atkinson  and  Miss  Cannon; 
he  might  have  come  to  the  clinic  and  received  treatment  or 
advice  from  somebody  other  than  herself.  As  to  having  any 
doubt  that  that  happened,  she  did  not  know.  Being  asked  if 
sometimes,  when  very  busy,  they  did  not  always  keep  a  record, 
she  said,  "We  never  keep  records  of  anything  except  acci- 
dents." Those  are  kept  even  if  busy.  She  would  add  that  if 
there  is  any  evidence  of  its  being  a  scratch  or  injury  of  any 
sort,  and  the  patient  does  not  mention  how  it  occurred,  he  is 
very  carefully  questioned  as  to  how  the  injury  was  received  and 
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where  it  was  done,  at  home  or  in  the  store.  She  stated  that 
only  records  of  accidents,  those  that  happen  in  the  store  or 
going  to  and  from  work,  were  kept  at  the  clinic,  and  that  the 
fact  that  no  record  was  in  existence  of  the  Kettner  injury 
meant  that  he  did  not  claim  to  have  met  with  an  injury  when 
he  came  there  for  treatment.  If  the  employee  had  stated  that 
he  received  the.  injury  by  reason  of  the  scratch  of  a  pin  in  the 
clothing  department  she  would  have  made  a  record;  she  was 
positive  of  that.  Her  assistants  followed  the  practice  of  the 
department  in  this  respect,  and  recorded  all  injuries,  if  the  em- 
ployees claimed  to  have  received  them. 

William  A.  Gallagher  testified  that  he  was  employed  at  Filene's 
Sons  Company  as  assistant  buyer  of  clothing.  The  tag  having 
been  brought  from  the  store,  he  demonstrated  how  it  was  used. 
On  Saturday  morning  about  noon  time  he  passed  through  the 
department  where  Mr.  Kettner  was  employed,  —  they  were 
very  busy,  and  he  is  not  on  the  floor  very  much  except  on  oc- 
casion, —  and  Mr.  Kettner  said  to  him  that  his  thumb  was 
sore,  and  showed  it  to  him.  He  took  just  a  quick  glance  at  it, 
as  he  was  busy.  As  he  recalled  it,  Mr.  Kettner  said  to  him 
that  he  thought  he  was  getting  a  "ring  around"  on  his  thumb. 
They  did  not  talk  any  further  that  day  on  the  subject  at  all. 
The  matter  next  came  to  his  attention  the  Monday  morning 
following^,  through  Mrs.  Kettner.  He  lived  in  the  same  block 
with  her;  she  called  up  the  tube,  and  his  sister  took  the  call 
and  said  that  Mr.  Kettner  wanted  to  see  him  at  his  house.  He 
was  getting  ready  to  go  to  work  and  went  right  down.  He  went 
immediately  into  the  bedroom  where  Mr.  Kettner  was.  He 
did  not  say  anything  to  him  at  that  time;  he  believed  that 
there  was  a  thermometer  in  Mr.  Kettner's  mouth,  and  he 
waived  his  hand.  After  the  doctor  took  it  out,  Mr.  Kettner 
made  mention  of  having  this  "ring  around"  on  his  finger,  and 
that  it  pained  him  terribly  during  the  night;  that  he  had  had 
very  much  pain,  and  would  not  be  able  to  go  to  work  that 
morning.  The  doctor  was  there,  also  Mrs.  Kettner.  It  was  on 
Monday  morning  about  7.30.  Mr.  Kettner  did  not  tell  him 
that  he  had  scratched  his  finger  with  a  pin  tag,  nor  did  he  tell 
him  so  the  Saturday  before.  He  saw  Mr.  Kettner  that  night 
again.    Mrs.  Kettner  called  him  about  9  o'clock  at  night,  and 
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he  went  down.  The  doctor  was  there  and  had  decided  that 
Mr.  Kettner's  condition  was  such  that  he  had  to  go  to  the 
hospital.  They  wanted  him  to  see  about  getting  a  conveyance 
for  him,  which  he  did,  and  he  went  to  the  hospital  with  him 
and  Mrs.  Kettner.  No  one  at  that  time  told  him  that  Mr. 
Kettner  had  scratched  his  finger  with  a  pin  tag. 

Joseph  Harrah  of  the  Boston  City  Hospital  was  asked  to 
submit  the  record  of  the  case,  which  is  as  follows:  — 

Surgical  Records,  Vol.  C.  227,  p.  244. 

Cas.  28.    Simon  F.  Kettner,  51,  married. 

Dr.  Nichols. 

Feb.  9,  1914.  New  York.  Clothing  salesman.  890  Huntington  Ave. 
Stookey. 

Malignant  Edema, 

Family  History.  —  Unimportant.    Six  children,  6  miscarriages. 

Past  History. — Erysipelas  twice,  1911  and  1910.  Negative.  No 
symptoms  of  other  disease.  Gonorrhoea  two  or  three  times.  Epididy- 
mitis, with  no  effect.    Denies  chancre.    Whiskey,  one  to  three  a  day. 

Present  Illness.  —  Patient  states  that  he  thinks  he  stuck  thumb  with 
pin;  thumb  began  to  swell  and  be  painful;  applied  sulpho-naphthol  in 
rather  too  strong  solution  and  too  frequent.  Pains  are  now  over  whole 
arm.  Patient  does  not  complain  of  any  pain  in  arm  pit  nor  has  he  seen 
any  red  streaks. 

Physical  Examination.  —  Well-developed  and  nourished  man.  Con- 
scious and  rational.  Pupils  equal,  react.  Throat  negative.  No  glandu- 
lar enlargement.  Heart  2-12  cm.,  apex  5th  space.  Sounds,  good  quality 
and  regular,  no  miumurs.  Lungs  and  abdomen  negative.  Extremities: 
knee  jerks  equal,  normal.    See  local. 

Localj  McGann.  —  Patient  presents  a  small  black  punctured  wound  on 
the  anterior  surface  of  left  thumb  near  the  end  of  thumb  nail,  with  hard, 
firm,  porky  celluUtis  of  hand  extending  up  the  forearm  to  its  mid  point. 
Temperature  100.4  degrees  on  entrance;  patient  not  suffering  much. 

Jft  Flaxseeds  to  entire  arm.  Force  fluids.  Salts  oz.  II.  Four  hour 
chart. 

February  10.  —  Patient  seen  by  service  a.m.  after  entrance;  arm  in- 
spected and  appearance  same  as  at  entrance.  Temperature  is  elevated, 
patient  says  he  feels  quite  comfortable.  Patient  seen  on  afternoon  visit. 
Flaxseeds  not  disturbed.  Patient  has  no  special  complaint,  temperature 
still  elevated.  Service  called  by  ward  at  7  p.m.,  stating  that  blebs  had 
formed  on  arm  which  were  thought  to  be  bums.  Patient  seen  by  house 
officer.  Blebs  found  at  anterior  smf ace  bend  of  elbow  and  on  left  wrist 
on  anterior  surface;  finger  tips  of  all  fingers  foimd  to  be  cyanosed  and  tips 
cold;  arm  extremely  hard  and  no  radial  could  be  obtained.    Edema  had 
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extended  to  mid  point  of  upper  arm,  hand  slightly  cool.  Pulse  140,  fair 
quality.  Service,  Dr.  Lane,  called  and  patient  seen  at  8.05;  Dr.  Nichols 
called,  and  amputation  of  arm  high  recommended  by  him,  and  accepted 
by  patient.  8.50:  Ether  and  operation  at  patient's  request.  Dr.  Lane. 
Circular  incision  completely  encircling  arm  made  at  junction  of  upper  and 
mid  thirds  left  upper  arm;  flap  retracted  and  thick,  porky,  edematous, 
non-bleeding  muscles  divided;  veins  bled  little  and  brachial  artery  almost 
obhterated;  bone  divided;  arteries  tied;  rubber  dam  drain  to  stump; 
2  loose  silkworm  gut  sutures  to  skin  (cuff  flap).  Hot  chlorinated  soda 
dressing  to  stump.  Good  ether  recovery,  with  patient  in  some  degree  of 
shock.    Pulse  170,  perspiring  mildly. 

]^  Subpectoral  salt.  Strychnia  tV  alternating  with  camphor  in  oil 
grs.  in  every  hour,  bed  1  foot  elevated;  morphia  J  gr.  Heaters  and 
blankets.  Pulse  rose  steadily;  edema  extended  over  left  chest  and  side 
of  neck  to  angle  of  jaw;  at  1  a.m.  subpectoral  salt  administered.  At  4  a.m. 
pulse  rose,  patient  became  comatose,  and  despite  stimulation  did  not  re- 
gain consciousness  and  died  at  7.40  a.m. 

Discharged,  dead.    No  autopsy. 

The  weight  of  the  evidence  does  not  sustain  the  claim  of  the 
widow,  Mary  Ellen  Kettner,  that  the  death  of  the  employee, 
Simon  Kettner,  was  connected  by  an  unbroken  chain  of  causa- 
tion with  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment.  It  was  claimed  that  the  said  employee  re- 
ceived in  injury  by  reason  of  the  prick  of  a  pin  from  a  pin 
tag,  such  as  is  used  in  marking  the  price  of  articles  to  be  sold, 
while  performing  his  usual  duties  in  the  store  of  the  subscriber 
on  Feb.  11,  1914,  and  thait  said  pin  prick  resulted  in  blood 
poisoning  which  necessitated  the  amputation  of  the  left  arm, 
said  amputation  resulting  in  the  death  of  the  employee. 

There  was  no  evidence  from  any  person  in  the  employ  of  the 
subscriber  that  the  employee,  Kettiuer,  had  ever  stated  or 
claimed  to  have  received  a  personal  injury  as  a  result  of  his 
employment,  none  of  the  witnesses,  John  F.  Fanning,  the  floor 
superintendent,  Cornelius  Sullivan,  a  fellow  employee,  and 
Jeannette  Thorn  Donnell,  the  nuBse  in  charge  of  the  store  clinic 
or  hospital,  having  any  knowledge  of  the  injury,  or  of  any 
claim  of  the  employee  that  he  received  the  alleged  injury  in  the 
store.  Kettner  told  Fanning  on  the  Saturday  morning  follow- 
ing the  alleged  injury  that  his  thumb  ached  a  little  and  that  he 
wanted  to  go  up  to  the  clinic.  He  did  not  make  any  claim  that 
it  had  been  sore  three  or  four  days  before  that  time.    The  em- 
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ployee  told  Sullivan  that  he  did- not  know  what  the  matter  was 
with  the  finger  and  did  not  say  anything  about  a  pin  from  a 
tag  causing  the  injury.  He  did  not  speak  about  the  finger 
troubling  him  for  three  or  four  nights,  but  did  say  that  it 
pained  him  the  previous  night.  The  nurse,  Miss  Donnell, 
testified  that  she  had  no  recollection  of  the  employee,  Kettner, 
coming  to  her  department,  but  stated  as  a  fact  that  it  was  the 
invariable  rule  there  to  make  a  record  of  all  cases  treated  at 
the  clinic,  in  which  there  was  a  statement  or  claim  by  the 
employee  that  the  injury  was  the  result  of  the  employment. 
There  is  no  record  from  any  source  in  the  place  of  his  employ- 
ment, where  it  is  the  invariable  rule  to  report  all  injuries  so 
far  as  those  in  authority  have  knowledge,  of  either  a  claim  or 
an  intimation  that  the  injury  or  condition  of  the  finger  was 
caused  by  Kettner's  employment. 

The  only  evidence  that  the  employee  received  a  personal 
injury  by  reason  of  his  employment  came  from  the  widow, 
Mary  Ellen  Kettner,  and  Agnes  Chase,  a  friend  of  the  widow. 
The  record  of  the  Boston  City  Hospital,  where  the  employee 
was  sent  for  treatment  on  the  Monday  following  the  date  of  the 
alleged  injury,  shows  that  the  "patient  states  that  he  thinks  he 
stuck  thumb  with  pin."  The  physician  who  attended  him. 
Dr.  A.  Kidder  Page,  who  had  attended  the  employee  on  other 
occasions,  and  who  was  regarded  as  the  family  physician,  was 
not  given  a  history  of  an  injury  by  reason  of  the  prick  of  a  pin. 
In  fact,  the  history  given  to  the  physician  by  the  employee  was 
that  he  had  noticed  a  fester  on  his  finger  while  in  the  bath- 
room, and  that  he  had  pricked  it  with  a  knife.  This,  in  the 
opinion  of  the  doctor,  mi^ht  have  started  the  chain  of  condi- 
tions which  resulted  in  the  employee's  death.  The  committee 
had  an  opportunity  to  see  the  witnesses,  as  well  as  to  hear  them, 
to  pass  upon  the  credibility  of  their  statements  and  to  decide 
whether  it  was  reasonable,  in  view  of  the  weight  of  the  evidence 
to  the  contrary,  to  infer  and  decide,  solely  upon  the  testimony 
of  the  widow  and  her  friend,  that  the  employee's  death  was 
connected  by  a  chain  of  causation  with  the  alleged  injury.  The 
widow  was  in  and  out  of  the  room  during  the  time  the  physi- 
cian called  upon  the  employee  to  treat  him,  and  she  had  at  no 
time  given  him  a  history  of  the  injury  having  been  caused,  as 
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she  stated  to  the  committee,  by  a  pin  prick  from  a  sales  tag. 
The  doctor  stated  that  he  thought  the  widow  was  present  at 
the  time  the  employee  gave  him  the  story  of  having  cut  the 
fester  with  his  knife  in  the  bathroom,  and  she  did  not  contra- 
dict him,  or  say  anything  about  the  claim  that  it  resulted  from 
a  pin  prick,  as  now  alleged.  Miss  Chase  was  an  unsatisfactory 
witness.  Mrs.  Kettner  had  testified  that  there  was  no  bandage 
on  the  finger  until  Saturday,  yet  Miss  Chase  said  there  was  a 
bandage  on  it  when  she  called  Thursday  evening.  She  then 
testified  that  the  employee  told  her  that  he  tore  it  with  a  pin 
tag,  and  she  described  the  injury  as  "quite  a  tear"  —  to  use 
her  own  language,  "just  such  a  tear  as  a  pin  tag  would  make.'' 
She  later  said  it  was  so  angry  looking  and  swollen  that  she 
could  not  tell  whether  there  was  a  scratch  or  not.  Upon  being 
recalled  and  reminded  of  the  inconsistency  of  her  statements 
she  said  she  did  not  remember  makmg  them.  "If  you  under- 
stood me  that  way,  you  were  wrong.  The  statement  that  I 
made  to  this  gentleman,  now  that  you  pin  me  down  to  it  — 
this  gentleman  asked  me  about  'swollen.'  I  said  I  saw  it.  My 
last  statement  is  the  way  I  saw  it."  She  stated  that  she  had 
not  informed  any  person  that  Kettner  had  told  her  he  had  cut 
his  finger  with  a  pin  tag,  but  had  informed  "any  number  of 
people"  what  he  died  of.  When  asked  to  mention  the  names 
of  persons  to  whom  she  had  given  this  information  she  could 
only  recall  that  she  had  told  "a  friend  in  Brookline."  She 
could  not  mention  any  other  person  out  of  "any  number  of 
people."  The  committee  cannot  place  enough  reliance  upon 
the  testimony  of  Mrs.  Kettner  and  Miss  Chase  to  consider  it 
of  suflBcient  weight  to  convince  it  that  the  dependent  has  proven 
her  claim  that  the  employee  either  received  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment,  or  that, 
if  the  alleged  injury  was  received,  it  had  any  causal  relation 
with  his  demise.  In  fact,  upon  the  statement  of  the  employee 
to  the  physician,  and  the  statement  of  the  latter  that  the  cut- 
ting of  the  fester  by  the  said  employee  with  a  knife  might  have 
been  a  sufficient  cause  for  the  condition  which  ultimately  caused 
his  death,  the  committee  might  well  find  that  the  employee's 
death  was  caused  probably  by  conditions  resulting  from  an  act 
of  the  employee  which  was  entirely  separated  from  his  em- 
ployment. 
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The  committee  of  arbitration,  therefore,  finds  upon  all  the 
evidence  that  the  employee,  Simon  Kettner,  did  not  receive  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, and  that  the  widow,  Mary  Ellen  Kettner,  is  not  entitled 
to  compensation. 

Joseph  A.  Parks. 
Abraham  E.  Pinanski. 
Alexander  G.  Grant  dissents. 

Findings   and  Decision  of  the   Industrial   Accident    Board   on 

Review. 

The  request  for  a  rehearing  having  been  granted,  the  Indus- 
trial Accident  Board  heard  the  parties  and  their  witnesses  at 
the  Hearing  Room,  New  Albion  Building,  Boston,  Mass.,  on 
Wednesday,  March  31,  1915,  at  2  p.m.,  and  Thursday,  April  15, 
1915,  at  10.30  A.M.,  and  finds  and  decides  as  follows:  — 

The  question  at  issue  was  whether  or  not  the  death  of  the 
employee  had  any  causal  relation  with  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment.  It  was  claimed, 
on  behalf  of  the  dependent  widow,  that  the  employee  received 
a  prick  from  a  "pin  tag"  while  performing  his  work  as  a  cloth- 
ing salesman,  and  that  he  died  from  malignant  edema,  due  to 
streptococcus  infection  having  a  causal  relation  with  the  pin 
prick. 

All  the  material  evidence  in  the  case  follows:  — 

Mrs.  Mary  Ellen  Kettner  testified  that  for  some  years  before 
she  was  married  to  Mr.  Kettner  she  had  been  a  saleswoman. 
Mr.  Kettner  was  a  clothing  salesman,  and  often  assisted  in  the 
opening  of  boxes  and  pinning  of  tags  or  tickets  on  clothing. 
He  received  as  wages  $15  a  week  and  a  commission  ranging 
from  $3  to  $5  a  week,  although  there  were  some  weeks  when 
he  did  not  get  any  commission.  He  was  extremely  careful  qf 
his  health  and  habits.  The  first  knowledge  she  had  of  the  con- 
dition of  his  thumb  was  when  he  came  home  from  work  on  the 
Wednesday  evening  before  he  died.  She  saw  him  wash  his 
hands  and  put  peroxide  on  his  thumb.  She  asked  him  why  he 
did  this,  and  he  replied,  "I  pricked  my  thumb  with  a  pin  ticket." 
She  looked  at  his  thumb  and  saw  a  ragged  scratch  on  the 
outside,  near  the  cuticle  of  the  nail.    She  saw  him  treat  it  with 
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peroxide  Thursday  and  Friday  evenings.  On  Saturday  evening 
he  told  her  that  the  nurse  at  Filene's  store  had  treated  it, 
putting  a  dark  brown  liquid  on  it.  He  treated  it  with  sulpho- 
naphthol  Saturday  evening.  Up  to  this  time  the  scratch  had 
appeared  to  be  open,  but  Saturday  evening  it  appeared  to  be 
closing.  The  thumb  seemed  to  be  improving  Saturday,  but 
Monday  morning  at  1  o'clock  he  awoke  in  severe  pain.  She 
got  the  doctor  as  soon  as  possible,  half  past  6,  Monday  morn- 
ing; she  called  him  again  during  the  morning  and  in  the  late 
afternoon.  Mr.  Kettner  was  so  much  worse  at  this  last  visit 
that  Dr.  Page  ordered  him  sent  to  the  hospital,  where  he  died 
Wednesday  morning  at  about  7  o'clock. 

Her  husband  never  told  her  that  he  had  pricked  open  a 
small  fester  on  his  thumb  with  his  penknife. 

She  does  not  remember  talking  with  Miss  Chase  about  her 
husband  having  scratched  his  thumb  with  a  pin  ticket.  On  the 
Thursday  evening  before  Mr.  Kettner's  death  Miss  Chase  had 
dinner  at  the  house.  Mrs.  Kettner  states  that  she  was  in  the 
kitchen  preparing  the  meal,  and  did  not  hear  all  the  conversa- 
tion that  Miss  Chase  and  her  husband  had;  but  she  did  hear 
Miss  Chase  say,  "If  I  were  you  I  would  go  and  get  some  New- 
skin  for  that." 

She  does  not  remember  having  any  conversation  with  Mr. 
Gallagher  or  Mr.  Fanning  in  which  she  mentioned  her  hus- 
band's having  pricked  his  thumb  with  a  pin  ticket. 

She  does  not  remember  ever  mentioning  to  Dr.  Page  that 
her  husband  pricked  his  thumb  with  a  pin  ticket;  but  she  does 
remember  that  Dr.  Page  at  one  time  said  that  Mr.  Kettner 
might  have  been  infected  with  dye  from  the  clothing  he  handled, 
or  a  germ.  She  was  not  present  all  of  the  time  during  Dr. 
Page's  visits  to  her  husband,  and  does  not  know  what  he  may 
have  told  the  doctor,  because  she  had  to  prepare  hot  water, 
etc.,  for  the  doctor. 

Miss  Chase  testified  that  she  has  been  a  saleswoman  for 
some  years,  and  had  known  Mr.  and  Mrs.  Kettner  for  several 
years.  She  visited  the  Kettners,  and  Thursday  evening  before 
Mr.  Kettner  died  had  dinner  with  them.  She  arrived  at 
their  apartments  at  half  past  4,  and  was  sitting  in  the  parlor 
waiting  for  dinner  when  Mr.  Kettner  arrived  at  half  past  6. 
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After  speaking  to  his  wife  in  the  kitchen  he  came  into  the 
parlor,  and  she,  Miss  Chase,  and  he  talked  for  a  while.  Mrs. 
Kettner,  during  this  talk,  was  in  the  kitchen  preparing  the 
meal.  He  spoke  of  his  thumb,  and  said  it  had  pained  him 
during  the  day.  She  looked  at  it,  and  the  thumb  seemed 
somewhat  swollen;  there  was  a  small  tear  near  the  cuticle  of 
the  nail  like  a  blunt  pin  would  make.  She  Asked  him  how  it 
happened,  and  he  said  that  he  had  pricked  it  with  a  pin  tag. 
She  was  present  when  Mr.  Gallagher  called,  and  she  stated 
that  there  was  no  conversation  then  about  a  fester  on  Mr. 
Kettner's  thumb,  or  any  talk  about  the  cause  of  his  death. 
She  doesn't  remember  talking  with  anybody  about  the  cause  of 
his  death  or  the  length  of  the  tear  on  his  thumb.  She  states 
she  couldn't  tell  the  length  of  it  now.  She  never  heard  that 
Mr.  Kettner  had  opened  a  fester  with  his  penknife  until  she 
came  to  the  hearing. 

Dr.  Albert  Page  testified  that  he  first  treated  Mr.  Kettner 
for  his  sore  hand  at  half  past  6  the  Monday  morning  that  pre- 
ceded his  death.  He  noticed  the  peculiar  color  of  the  hand; 
and  asked  him  what  he  had  put  on  it,  and  he  said  sulpho- 
naphthol.  He  said  he  had  a  little  fester  at  the  base  of  the  nail, 
and  that  he  had  opened  it  with  his  penknife.  He  had  a  great 
deal  of  pain  then,  but  no  temperature.  The  doctor  did  not  pay 
any  attention  to  this  little  scratch  near  the  base  of  the  nail, 
because  he  thought  the  condition  of  the  hand  was  a  bum  from 
the  use  of  a  too  strong  solution  of  sulpho-naphthol.  The  his- 
tory of  the  case  that  he  got  from  Mr.  Kettner  was  that  during 
the  course  of  his  work  he  frequently  got  scratched;  that  dye- 
stuffs  often  came  off  the  clothing  on  to  his  hands;  and  that  he 
had  opened  this  little  fester  with  his  penknife;  but  the  doctor 
does  not  remember  his  mentioning  he  had  pricked  his  thumb 
with  a  pin  ticket.  At  the  second  visit  that  day  the  arm  was  in 
a  little  more  serious  condition,  and  his  temperature  was  a  little 
higher,  but  he  did  not  consider  it  was  in  a  dangerous  condition. 
At  the  third  visit  he  considered  Mr.  Kettner  was  in  a  very 
serious  condition,  and  his  temperature  was  very  high.  He 
ordered  his  immediate  removal  to  the  City  Hospital.  At  this 
third  visit  he  abandoned  the  idea  of  the  burn  as  the  cause  of 
his  condition,  and,  for  the  first  time,  considered  that  Mr.  Kett- 
ner was  suffering  from  some  infection. 
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In  reference  to  the  letter  he  sent  to  the  Board,  the  doctor 
stated  that  he  didn't  know  then,  and  doesn't  know  now,  how 
Mr.  Kettner  was  infected.  He  thought  he  might  have  become 
infected  from  the  dye  in  the  clothing  he  handled.  He  couldn't 
tell  now  whether  the  infection  came  from  the  first  infection 
where  he  had  the  fester,  or  from  the  knife.  It  couldn't  spring 
from  within;  one  has  to  be  infected  from  without. 

He  didn't  remember  talking  with  Mrs.  Kettner  as  to  the 
probable  cause  of  her  husband's  death  until  about  six  months 
after  it  occurred.  He  then  told  her  he  had  received  a  report  of 
the  autopsy  from  the  City  Hospital,  and  that  the  cause  of 
death  was  "streptococcus  infection."  She  spoke  about  a  pin 
prick.  He  did  not  remember  whether  Mrs.  Kettner  was  present 
when  Mr.  Kettner  told  him  about  opening  the  fester  with  his 
penknife,  as  she  was  in  and  out  during  his  visits. 

Mr.  Carl  Turner,  a  clerk  from  the  City  Hospital,  brought  the 
record  book  and  read  the  record  of  Mr.  Kettner's  case.  Mr. 
Bacon,  attorney  for  Mrs.  Kettner,  then  discovered  a  "patho- 
logical" report  which  had  not  been  noticed  at  the  former  hear- 
ing. Dr.  Byron  Stookey  was  called  upon,  and  he  explained  the 
matter  as  follows :  — 

Dr.  Byron  Stookey  testified  that  he  was  at  the  City  Hospital 
in  February,  1914,  at  the  time  of  Mr.  Kettner's  death,  and 
that  he  had  seen  this  pathological  record  before,  having  written 
part  of  it  himself.  In  this  pathological  record  it  is  definitely 
stated  that  "patient  thinks  he  pricked  thumb  with  pin  from 
tag."  He  also  read  from  his  own  personal  records  which  he 
kept  of  cases  that  were  particularly  interesting.  In  his  records, 
also,  it  is  definitely  stated  that  "patient  thinks  he  stuck  thumb 
with  pin  from  tag."  The  doctor  stated  that  he  saw  Mr.  Kett- 
ner, and  that  he  gave  him  a  history  in  which  he  made  the 
statement  in  reference  to  a  prick  from  a  pin  tag.  He  put  the 
history  into  the  records.  He  can't  remember  what  he  told  him, 
because  he  handles  so  many  cases  he  can't  remember  the  exact 
minuticB  of  each  case;  but  he  put  it  into  the  records.  When  Mr. 
Cronin  called  attention  to  the  fact  that  there  was  a  difference 
in  the  name  and  in  the  age  given  on  this  pathological  slip  from 
that  given  on  the  other  record,  and  asked  whether  the  doctor  was 
positive  that  this  pathological  record  really  referred  to  the  same 
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man,  the  doctor  stated  emphatically  that  he  was  positive  it 
did.  He  stated  that  there  was  no  question  in  his  mind  but 
what  it  referred  to  the  same  man;  that  the  history  of  the  case, 
the  surgical  record,  the  fact  of  the  organism  and  everything 
dejSnitely  showed  that  the  pathological  record  referred  to  Si- 
mon Kettner.  The  pathological  slip  is  made  out  by  two  men 
and  signed  by  two  men.  The  body  of  it  is  made  out  by  a  man 
on  the  service  staff,  then  it  goes  over  to  the  laboratory  with 
the  tissue,  where  a  diagnosis  is  made.  It  is  then  signed  by  a 
man  in  the  pathological  department,  and  this  man  is  only  re- 
sponsible for  the  germ  found.  He  also  stated  that  this  patho- 
logical record  must  have  been  in  the  record  book  when  it  was 
brought  to  the  former  hearing,  but  that  the  boy  was  simply 
told  to  read  what  referred  to  the  case,  and  he  overlooked  that 
slip.  He  stated  it  was  unfortunate  that  the  doctor  who  made 
the  records  could  not  be  sent  to  read  them.  It  would  not  have 
been  discovered  this  time  had  not  the  boy  stumbled  in  reading 
a  certain  word,  and  Mr.  Bacon  looked  at  the  book  in  order  to 
assist  him  and  discovered  the  pathological  slip.  He  stated  the 
physical  examination,  examination  of  the  wound,  combined  with 
the  fact  that  the  patient  made  the  statement  that  he  thought 
he  stuck  thumb  with  pin  from  tag,  was  sufficient  in  their  minds 
to  refer  the  cause  of  the  present  illness  back  to  the  fact  that  he 
stuck  hand  with  pin.  He  stated  that  a  prick  from  a  pin,  or 
pricking  open  a  fester  with  a  penknife,  could  cause  a  strepto- 
coccus infection.  He  stated  that  what  he  had  written  in  his 
own  personal  record  book  waS  from  a  statement  the  man  him- 
self made.  He  stated  that  any  previous  diseases  Mr.  Kettner 
had  —  erysipelas,  etc.  —  had  no  connection  with  his  death  from 
malignant  edema. 

Mr.  John  F.  Fanning  testified  that  he  was  employed  at 
Filene's  as  buyer  in  the  clothing  department,  and  stated  he 
knew  Simon  Kettner;  he  remembered  the  time  of  his  death. 
On  Saturday  morning  Mr.  Kettner  came  to  him  for  a  pass  to 
the  clinic,  as  there  was  something  the  matter  with  his  thumb. 
When  Kettner  returned  he  told  him  that  they  had  put  some- 
thing black  on  his  thumb.  He  gave  the  pass,  as  it  is  necessary 
to  have  one  to  leave  the  department.  At  that  time  he  did  not 
mention  having  pricked  his  finger  with  a  pin,  pin  tag  or  pin 
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ticket.  He  examined  Kettner's  finger,  but  not  carefully,  simply 
glancing  at  it,  and  noticed  it  was  a  little  black  and  there  was  a 
little  crack  in  the  cuticle.  He  noticed  it  was  a  little  black  be* 
fore  he  gave  the  pass,  and  the  blackness  was  not  what  had 
been  put  on  by  the  nurse.  It  was  a  part  of  Mr.  Kettner's  duty 
to  put  these  pin  tags  on  the  clothing  some  time  during  the  day, 
particularly  in  the  morning.  There  were  a  number  .of  injuries 
from  pin  tickets  in  his  department,  and  there  were  a  number  of 
injuries  which  were  never  reported.  He  did  not  think  the  in- 
jury he  saw  was  a  matter  of  any  importance. 

Mr.  Cornelius  F.  Sullivan  testified  that  he  was  employed  at 
Filene's  as  a  clothing  salesman.  On  Saturday  morning  Mr. 
Kettner  complained  to  him  that  his  thumb  was  sore  and  had 
pained  him  all  night,  keeping  him  awake.  He  said  nothing 
about  being  scratched  or  stuck  with  a  pin  tag  or  ticket.  He 
did  not  know  what  was  the  matter  with  him.  He  looked  at 
his  finger.  He  could  not  recall  ever  having  read  any  instruc- 
tions regarding  filing  of  reports  of  injuries,  the  custom  being  to 
report  the  accident  to  the  head  of  the  department.  He  said 
that  he  had  been  treated  at  the  clinic.  It  was  open  to  all  em- 
ployees, customers  and  people  in  the  store  who  met  with  acci- 
dents. They  were  taken  up  there  and*  given  first-aid  treatment. 
Witness  explained  how  these  pin  tags  were  put  on  the  clothing. 
Some  weeks  they  would  not  put  any  pin  tags  on.  Mr.  Kettner  had 
a  habit  of  looking  through  his  stock  late  at  night,  and  put  on  these 
pin  tags  then.    Usually  it  was  done  by  others  in  the  morning. 

Mr.  W.  A.  Gallagher  testified  that  he  now  lives  at  33  Grove 
Street,  Belmont,  but  at  the  time  of  Mr.  Kettner's  death  lived 
in  the  same  block  at  888  Huntington  Avenue,  Boston.  He  was 
employed  at  Filene's  as  assistant  buyer  in  the  men's  clothing 
department  in  the  basement.  On  Saturday,  about  noori,  when 
he  came  into  the  department,  Kettner  told  him  that  something 
was  the  matter  with  his  thumb,  and  thought  he  was  getting  a 
"run  around"  on  it;  did  not  pay  much  attention  to  it.  The 
next  time  he  saw  Kettner  was  on  the  following  Monday  morn- 
ing, about  7  o'clock.  Kettner's  wife  had  called  up  the  tube 
and  asked  him  to  come  to  the  house.  When  he  went  there 
Kettner  was  in  bed  with  a  thermometer  in  his  mouth.  Dr. 
Page  was  also  there  and  took  the  thermometer  out  of  Kettner's 
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mouth.  Kettner  said  he  had  been  bothered  with  his  hand  the 
night  before  and  did  not  think  he  would  be  able  to  go  to  work. 
He  only  stayed  a  few  minutes.  Kettner  said  nothing,  either  on 
Saturday  morning  or  on  Monday,  about  getting  a  pin  scratch, 
etc.  He  had  intended  to  call  in  at  Kettner's  on  his  way  home 
from  work,  but  was  delayed  in  the  store  and  thought  that  he 
might  be  asleep.  About  9  o'clock  a  call  came  saying  that  Mrs. 
Kettner  would  like  to  see  him,  so  he  went  up  to  the  house. 
He  was  not  quite  sure  whether  the  remark  was  made  that 
morning  or  that  night  by  Kettner  about  his  hand  not  seeming 
to  get  any  better.  He  said  something  about  using  sulpho- 
naphthol,  and  thought  that  possibly  he  had  been  poisoned  by 
it.  He  seemed  to  think  that  the  pain  was  caused  by  using  too 
much  of  it.  Mr.  Kettner  thought  it  best  that  he  should  go  to 
the  hospital,  so  he  went  out  and  got  a  carriage.  Mrs.  Kettner 
rode  inside  with  Mr.  Kettner  and  he  outside  with  the  driver. 
Mrs.  Kettner  said  nothing  to  him  during  either  of  his  visits  at 
the  home,  or  after  they  returned  from  the  hospital,  about  her 
husband  being  stuck  with  a  pin  tag  or  pin  ticket.  After  Mr. 
Kettner  died  he  called  at  the  house  to  find  out  where  the  body 
was,  as  some  of  the  salesmen  said  they  would  like  to  see  it. 
Mrs.  Kettner  went  away  for  about  a  week  after  the  funeral, 
and  on  the  way  home  one  night  he  saw  a  light  in  her  house, 
and  he  called  and  asked  her  how  she  was  getting  along.  Noth- 
ing was  said  about  Mr.  Kettner's  injury.  She  came  into  the 
store  once,  but  had  no  conversation  about  Mr.  Kettner's  in- 
jury; it  was  about  a  personal  matter.  He  understood  that  all 
accidents  are  to  be  reported  to  the  foreman  who  has  charge  of 
that  particular  section,  and  he  sees  that  they  are  reported  to 
the  clinic.  He  thought  it  was  the  rule  that  all  accidents,  no 
matter  how  slight,  should  be  reported.  He  would  have  been 
very  much  surprised  to  hear  that  Dr.  Page  was  not  there  that 
Saturday  morning,  as  Dr.  Page  was  near  enough  to  him  to  hear 
everything  that  was  said  between  Kettner  and  himself.  He 
did  not  hear  Kettner  say  anything  to  Dr.  Page  about  a  fester, 
or  that  he  had  opened  it  with  a  penknife.  He  made  a  state- 
ment and  signed  it  after  Kettner  died.  He  did  not  think  that 
the  salesmen  received  many  pin  pricks,  as  they  were  very  care- 
ful. He  thought  it  possible  that  blood  poisoning  might  come 
from  these  pin  pricks. 
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The  Industrial  Accident  Board  finds  and  decides  that  the 
employee,  Simon  Kettner,  received  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment  by  reason  of  the 
prick  of  a  pin  from  a  pin  tag  on  Wednesday,  Feb.  4,  1914;  that 
said  personal  injury  developed  into  streptococcus  infection  re- 
sulting in  the  death  of  the  employee  from  malignant  edema  on 
Wednesday,  Feb.  11,  1914,  said  death  having  a  causal  relation 
with  the  personal  injury  resulting  from  the  pin  prick;  that  the 
average  weekly  wages  of  the  employee  were  $16.50;  that  Mary 
Ellen  Kettner,  his  widow,  lived  with  him  at  the  time  of  his  in- 
jury and  death,  and  therefore  is  conclusively  presumed  to  be 
wholly  dependent  upon  him  for  support;  and  that  the  insurer 
is  obligated  to  pay  the  said  Mary  Ellen  Kettner  the  sum  of 
$8.25  weekly  for  a  period  of  three  hundred  weeks  from  the 
date  of  the  injury,  that  is,  from  Feb.  4,  1914. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Cabb  No.  966. 

Joseph  Kilb,  Employee. 
Springfield  Breweries  Company,  Employer, 
Frankfort  General  Insurance  Company,  Insurer, 
Walter  R.  Weiser,  Physician. 

Medical  Fees.  Reasonable  Fee  for  Major  Operation. 
Award  of  Fifty  Dollars  for  Operating  Surgeon. 
Ten  Dollars  for  Assistant. 

The  only  question  in  dispute  was  the  fee  of  the  operating  surgeon.  The  injury, 
the  fracturing  of  the  left  kneecap  and  the  tearing  of  the  ligaments  of  the  right 
leg,  required  the  performance  of  what  is  known  as  a  major  operation,  and  the 
surgeon  rendered  a  bill  for  $100.  The  committee  approved  the  bill  as  ren- 
dered, but  the  Board,  on  review,  in  accordance  with  the  recommendation  of  the 
medical  advisory  committee,  reduced  the  award  to  $50  for  the  operating 
surgeon  and  $10  for  his  assistant. 

Heldf  by  the  committee,  that  $100  is  a  reasonable  fee. 

Review  before  the  Industrial  Accident  Board. 

Dtcinon.  —  The  Industrial  Accident  Board  finds  and  decides  that  $50  is  a  reason- 
aUe  fee  for  a  major  operation;  and  $10  for  assbting  surgeon. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Joseph  Kilb  v. 
Frankfort  General  Insurance  Company,  this  being  case  No.  966 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman,  Dr. 
John  M.  Bimie  of  6  Chestnut  Street,  Springfield,  Mass.,  repre- 
senting the  employee,  and  Mr.  Horace  G.  Pender  of  209  Wash- 
ington Street,  Boston,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  in  the  Auditor's  Room,  Court  House, 
Springfield,  Mass.,  on  Friday,  June  19,  1914,  at  12.30  p.m. 

Attorney  H.  R.  Bygrave  for  insurer. 

Joseph  Kilb,  forty-five  years  old,  was  employed  by  the 
Springfield  Breweries  Company  as  a  kettleman  at  an  average 
weekly  wage  of  $20.  The  Springfield  Breweries  Company  are 
insured  in  the  Frankfort  General  Insurance  Company.  On 
Jan.  31,  1914,  while  at  work  on  a  ladder,  ladder  slipped  and 
Kilb  fell,  fracturing  his  left  kneecap  and  tearing  the  ligaments 
of  the  right  leg,  as  a  result  of  which  he  was  disabled  from 
labor  for  sixteen  and  two-sevenths  weeks. 

Compensation  in  full  for  the  injury  has  been  paid  up  to  May 
25,  1914.  The  only  question  in  dispute  is  regarding  the  doc- 
tor's bill  of  $100  submitted  to  the  Frankfort  General  Insurance 
Company  by  Dr.  Walter  R.  Weiser  of  Springfield.  The  in- 
surer having  refused  to  pay  the  bill  on  the  ground  that  it  was 
too  large  considering  the  services  rendered,  the  injiu-ed  em- 
ployee applied  for  arbitration  under  section  5  of  Part  III.  of 
the  Act. 

Dr.  Walter  R.  WeiaJer  testified  that  Joseph  Kilb  had  a  com- 
pound, comminuted  fracture  of  the  patella,  a  torn  ligament  of 
the  opposite  ankle  joint  and  a  concussion  of  the  brain.  He  had 
found  the  patella  broken  in  seventeen  pieces,  and  had  brought 
these  together  with  silver  wire.  Dr.  Weiser'^s  price  for  the 
operation  was  made  with  the  consideration  that  this  man  was  a 
working  man  making  $20  a  week,  which  should  be  considered 
as  the  industrial  basis  for  such  an  operation,  his  usual  price 
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being  from  $150  upward,  depending  upon  the  circumstances  of 
the  person  operated  on.  In  addition,  Dr.  Weiser  gave  this 
man  all  surgical  attention  necessary  until  the  necessity  for  care 
was  over,  and  also  cared  for  the  brain  concussion  shown  in  this 
case,  with  the  result  that  Mr.  Kilb  made  an  uneventful  recov- 
ery, and  sixteen  and  two-sevenths  weeks  after  the  injury  was 
able  to  retiu'n  to  work. 

The  arbitrators  find  that  in  view  of  the  seriousness  of  the 
operation  $100  for  surgical  care  and  treatment  in  this  case  was 
a  reasonable  one,  and,  therefore,  the  Frankfort  General  Insur- 
ance Company  are  obligated  to  pay  Dr.  Weiser  $100  for  the 
reasonable  medical  services  rendered  by  him  during  the  first 
two  weeks  after  the  injury  to  Joseph  Kilb. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Edw.  F.  McSwbeney. 
John  M.  Birnie. 
Horace  G.  Pender  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review, 

The  claim  for  a  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Thursday,  March  18,  1915,  at  2  p.m.,  and  finds 
and  decides  as  follows:  — 

No  new  evidence  was  presented  at  the  hearing  on  review, 
the  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertaining  thereto. 

The  only  question  at  issue  in  this  case  was  whether  or  not 
the  charge  made  by  the  attending  physician  in  this  case  was  a 
reasonable  fee  under  the  Workmen's  Compensation  Act. 

The  Board  invariably  has  ruled  that  a  fee  of  $50,  with  an 
allowance  of  $10  for  the  assistant  surgeon,  was  a  reasonable 
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fee  for  the  performance  of  a  major  operation  imder  the  statute, 
on  an  industrial  basis.  This  fee  includes  necessary  after-care, 
without  additional  charge. 

This  ruling  was  made  in  accordance  with  the  recommenda- 
tion of  the  medical  advisory  committee,  a  staflf  of  seven  repre- 
sentative physicians,  two  of  whom  represent  the  Massachusetts 
Medical  Society,  two  the  Massachusetts  Homoeopathic  Medical 
Society,  and  three  the  practitioners  at  large,  all  of  whom  were 
in  accord  that  such  a  fee  was  a  reasonable  one,  on  an  industrial 
basis,  under  the  Workmen's  Compensation  Act. 

Insurers  generally  have  accepted  rulings  of  the  Board  with 
reference  to  the  principles  upon  which  reasonable  fees  should 
be  based,  in  accordance  with  the  general  and  specific  recom- 
mendations of  the  medical  advisory  committee  above  referred 
to,  and  the  Board  believes  that  there  is  no  good  reason  for 
making  an  exception  to  the  general  rule  in  this  specific  case. 

The  Industrial  Accident  Board,  revising  the  findings  of  the 
committee  of  arbitration,  finds  and  decides,  upon  all  the  evi- 
dence, that  $60  is  a  reasonable  fee  for  the  payment  of  the 
services  of  the  attending  physiciap  and  his  assistant  in  the 
above  case,  and  awards  said  sum  to  Walter  R.  Weiser  in  full 
payment  for  all  services  rendered  the  employee,  Joseph  Kilb, 
during  the  first  two  weeks  after  the  injury. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Thomas  F.  Boyle. 
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Cass  No.  969. 

Edward  P.  Higgins,  Employee. 

F.  H.  Dibble,  Employer. 

Contractors  Mutual  Liability  Insurance  Company,  Insurer. 

Incapacity   for   Work.  .   Average   Weekly   Wages.     In- 
ability TO  FLEX  FULLY  HIS  LeFT  KnEE,  AND  SHORTENING 

OF  Leg  due  to  Injury,  prevents  Employee  from  per- 
forming Usual  Work.  Entitled  to  Compensation  on 
Basis  of  Earning  Capacity.  Employee  worked  as 
MUCH  AS  Weather  and  Opportunity  allowed.  Lost 
Time  should  be  deducted  in  computing  Average 
Weekly  Wages. 

The  evidence  before  the  committee  showed  that  the  employee  was  incapacitated 
for  performing  the  work  of  a  structural  iron  worker  by  reason  of  his  inability 
to  flex  fully  his  knee,  and  because  of  a  shortening  of  the  left  leg.  He  obtained 
work  as  an  ornamental  iron  worker,  and  received  wages  of  $15  a  week.  His 
previous  wages  were  fixed  by  the  committee  at  $21  a  week,  and  partial  in- 
capacity compensation  awarded  on  the  basis  of  one-half  the  difference  between 
$21  and  $15.  The  question  of  average  weekly  wages  was  before  the  Board  on 
review,  and  it  was  found,  in  accordance  with  the  request  of  the  insurer,  that 
the  employee  had  worked  as  a  structural  iron  worker  as  much  as  the  weather 
and  opportunity  allowed,  and  that  the  time  lost  by  him  on  this  account  should 
be  deducted  in  estimating  his  average  weekly  wages.  According  to  this  ruling 
the  average  weekly  wages  of  the  employee  before  the  injury  were  $20.50. 

Held^  by  the  committee,  that  partial  incapacity  compensation  was  due. 

Review  before  the  Industrial  Accident  Board. 

DecUion,  —  The  Industrial  Accident  Board  finds  and  decides  that  all  time  lost,  if 
more  than  two  weeks,  should  be  deducted  in  computing  the  average  weekly 
wages. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Edward  P. 
Higgins  V.  Contractors  Mutual  Liability  Insurance  Company, 
this  being  case  No.  969  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  W.  J.  Marshall  of 
171  Cabot  Street,  Holyoke,  Mass.,  representing  the  employee, 
and  Dr.  Karl  A.  Schillander,  Stearns  Building,  Springfield, 
Mass.,  representing  the  insurer,   heard  the  parties  and  their 
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witnesses  at  the  City  Hall,  Holyoke,  Mass.,  on  Saturday, 
June  20,  1914,  at  2.30  p.m. 

Amos  Shepard  appeared  for  the  insurance  company  as  coun- 
sel, the  employee  not  being  represented  by  counsel. 

It  was  agreed  that  Higgins,  on  the  19th  of  February,  1913, 
while  working  as  a  structural  iron  worker,  employed  by  F.  H. 
Dibble,  was  injured,  receiving  a  broken  left  thigh,  sprained 
right  ankle  and  a  sprained  left  wrist.  His  average  weekly 
wages  were  $21  a  week.  He  received  total  disability  com- 
pensation up  to  Aug.  28,  1913,  at  the  rate  of  $10  a  week.  He 
went  to  work  Sept.  5,  1913,  at  a  weekly  wage  of  $12.  It  was 
agreed  that  he  is  entitled  to  additional  compensation  for  total 
disability  from  Aug.  28,  1913,  to  Sept.  5,  1913.  He  was  paid 
compensation  for  partial  disability,  based  upon  an  average 
weekly  wage  of  $12,  from  Sept.  5,  1913,  to  May  14,  1914. 
He  is  now  employed  as  an  ornamental  iron  worker,  and  re- 
ceives $15  a  week.  The  only  question  to  be  decided  in  this 
case  is  whether  Higgins  has  been  and  is  now  partially  incapaci- 
tated on  account  of  his  injury  since  May  14,  1914. 

Edward  P.  Higgins,  the  injured  employee,  testified:  — 

I  have  not  now  got  full  use  of  my  1^.  My  left  leg  is  one  and  one-half 
inches  shorter  than  the  right,  and  I  have  partly  taken  care  of  that  with  a 
high  heel.  My  own  doctor,  Dr.  Teahan,  told  me  he  could  do  nothing  for 
me.  Dr.  Sfcreeter  told  me  if  I  would  go  to  the  Springfield  Hospital  he 
could  fix  me.  I  spoke  to  Dr.  Teahan  about  it,  but  he  told  me  not  to  have 
it  done.  I  saw  Dr.  Streeter  again  and  agreed  to  let  him  try  it.  The 
operation  was  performed  March  17,  1914,  but  T  have  seen  no  good  results 
from  it.  There  was  nothing  the  matter  with  my  knee  at  the  time  of  the 
accident.  I  am  now  working  as  an  ornamental  iron  worker,  which  does 
not  require  my  going  up  from  the  floor  any  more  than  ten  feet.  I  would 
not  take  the  chance  of  performing  structural  iron  work  with  my  leg  in  this 
condition.  At  this  work  there  are  no  ladders  to  climb,  nothing  there  but 
the  columns,  and  we  have  to  climb  up  these  the  best  we  can,  using  our 
hands  and  knees.    If  our  legs  are  not  in  condition  we  cannot  go  up. 

Mr.  Higgins  showed  the  committee  how  far  he  could  flex  his 
knee. 
Dr.  John  F.  Streeter  of  Springfield,  Mass.,  testified:  — 

I  first  saw  Higgins  on  May  10,  1913,  at  the  House  of  Providence  Hos- 
pital, in  Holyoke.  This  man  at  that  time  showed  evidence  of  a  multiple 
fracture  of  the  left  thigh.    His  knee  was  quite  stiff  and  pained  him  on 
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walking.  There  was  a  slight  shortening,  and  he  was  able  to  get  about  only 
by  the  use  of  crutches.  The  fracture  had  united  at  that  time  and  the 
ankle  and  right  wrist  were  in  excellent  condition.  The  next  time  I  saw 
this  man  was  June  22, 1913,  at  my  office.  He  was  able  to  walk  about  with 
the  aid  of  one  cane,  although  his  physician,  he  stated,  advised  him  to  use 
two  canes  to  prevent  any  bowing  of  the  injured  leg,  due  to  his  body  weight. 
He  was  able  to  stand  alone,  but  could  not  take  a  step  without  the  cane, 
although  he  endeavored  to  do  so.  He  complained  of  pain.  The  motion  of 
the  knee  joint  was  very  good.  The  next  time  I  saw  him  was  Aug.  20, 1913. 
He  was  improving  steadily,  and  was  able  to  go  about  without  the  cane, 
although  he  carried  one  for  use  when  his  leg  was  tired.  He  said  he  had 
been  to  Mr.  Dibble  who  had  offered  him  a  job,  but  it  required  heavy  lifting 
which  he  was  imable  to  do.  He  thought  that  if  compensation  was  con- 
tinued imtil  August  28  he  would  then  be  able  to  do  some  work.  He  had 
good  union  of  the  bone.  The  only  trouble  then  was  his  knee.  We  did  not 
know  for  a  long  time  what  the  matter  was.  On  Nov.  3,  1913,  I  had  a 
conversation  with  Mr.  Ordway,  representative  of  the  insurance  company, 
and  recommended  that  the  knee  be  opened  under  an  anesthetic.  He  was 
not  able  to  bend  bis  knee  on  account  of  ankylosis,  but  we  did  not  make  a 
positive  diagnosis  at  this  time.  On  Feb.  26, 1914, 1  asked  for  X-ray  plates 
to  be  taken  of  this  man,  and  this  was  done  on  the  17th  of  March,  at  which 
time  we  got  a  positive  diagnosis  that  the  man  was  suffering  from  fibrous 
ankylosis.  This  will  stop  the  knee  from  giving  full  motion.  There  was 
nothing  else  the  matter  with  Mr.  Higgins  at  that  time.  To  get  this  knee 
into  normal  condition  there  would  have  to  be  a  forcible  stretching  of  that 
joint.  I  first  suggested  this  on  Nov.  3,  1913,  but  the  operation  was  not 
performed  imtil  the  20th  of  March,  1914.  The  knee  should  be  normal 
within  two  weeks  after  this  operation,  that  is,  he  should  be  able  to  do  the 
same  work  he  did  before  the  accident.  The  bone  was  perfectly  healthy. 
At  the  end  of  the  operation  he  could  get  almost  complete  flexion.  He  must 
naturally  require  confidence  in  himself.  Higgins  was  afraid  he  might  lose 
his  balance  and  fall  off,  but  the  gist  of  the  conversation  when  I  last  saw 
him  was  to  begin  gradually.  I  would  not  say  it  was  safe  for  a  man  to 
walk  along  a  narrow  beam  up  in  the  ah*  if  he  did  not  have  full  length  in 
his  1^.  He  will  get  along  in  the  course  of  time.  At  the  time  I  last  b&w 
him  he  was  not  called  upon  to  climb.  It  was  suggested  that  he  do  the 
work  he  is  now  doing,  work  that  did  not  require  climbing.  Many  normal 
people  have  one  leg  from  one-eighth  to  one  inch  shorter  than  the  other. 

Dr.  Patrick  M.  Moriarty  testified :  — 

I  was  present  when  the  operation  was  performed  on  Mr.  Higgins.  At 
that  time  he  did  not  have  as  much  motion  in  his  knee  as  I  have,  but  there 
were  about  two  inches  difference  between  what  I  could  get  and  what  he 
could  get  with  active  stretching.  I  do  not  know  if  this  man  could  do 
structural  steel  work. 
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J.  H.  Ordway  of  Springfield  testified:  — 

About  September  I  had  a  talk  with  Mr.  Higgins  about  having  his  leg 
stretched  under  an  anesthetic,  but  he  did  not  want  to  decide  right  off 
because  he  wished  to  talk  with  Dr.  Teahan.  On  November  3  I  saw  him 
at  Dr.  Streeter's  office,  and  again  wanted  him  to  have  it  done,  offering  to 
pay  all  expenses.  He  thought  at  this  time  he  would  like  to  have  it  done, 
but  he  would  have  to  have  a  talk  with  the  man  for  whom  he  was  then 
working,  so  as  to  arrange  to  get  off  for  the  number  of  days  it  would  be 
necessary  for  him  to  be  at  the  hospital.  A  few  days  after,  he  came  to  the 
office  and  said  he  had  changed  his  mind.  He  said  he  had  seen  Dr.  Teahan, 
who  told  him  he  did  not  think  it  advisable  to  have  it  done.  The  doctor 
said  he  would  be  able  to  work,  but  the  chances  were  the  leg  would  stiffen 
up  again  within  two  weeks'  period. 

Dr.  Ernest  L.  Davis,  169  Fort  Pleasant  Avenue,  Springfield, 
Mass.,  testified:  — 

I  saw  some  plates  with  Mr.  Higgins'  name  on  them,  but  the  doctor  was 
not  in  so  I  could  not  swear  they  were  his  plates.  The  plates  I  saw  were 
taken  straight  and  sidewa3r8,  and  showed  a  fracture  about  the  middle  of 
the  thigh.  There  was  no  indication  of  bony  ankylosis  so  far  as  I  saw. 
From  the  examination  I  have  just  made  of  Mr.  Higgins  I  find  there  is 
one  and  three-eighth  inches  shortening.  It  is  true  that  the  ordinary  normal 
person  has  from  one-eighth  to  one  inch  shortening.  I  am  not  familiar 
with,  except  as  Mr.  Higgins  described,  what  his  duties  are  on  the  building. 
As  far  as  shortening  is  concerned,  and  as  far  as  his  walking  on  a  beam  is 
concerned,  I  do  not  see  why  that  should  cause  him  to  be  less  sure.  Psy* 
chologically,  if  he  fell  three  stories  he  would  be  afraid  to  get  back  on  the 
beam,  but  physically,  I  do  not  see  why  it  should  make  any  difference 
whatever.  I  mean  from  his  shortening  of  the  bones.  I  did  not  examine 
his  flexion.  I  think  it  is  perfectly  natural  for  him  to  get  used  to  that 
shortening. 

We  find  on  this  evidence  that,  because  of  his  inability  to 
flex  the  knee  and  the  shortening  of  his  leg,  he  is  now  unable  to 
do  the  work  of  a  structural  iron  worker;  that  he  is  entitled  to 
the  payment  of  compensation  for  total  disability  from  Aug.  28, 
1913,  to  Sept.  5,  1913,  at  the  rate  of  $10  a  week;  that  because 
of  his  injury  he  is  now  partially  incapacitated  for  work,  and 
that  he  is  entitled  to  the  weekly  payment  of  compensation 
from  May  14„  1914,  based  upon  one-half  the  difference  between 
$21  and  $15  a  week,  or  $3  a  week,  to  continue  for  an  indefinite 
period. 
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This  decision  and  all  findings  regarding  compensation,  or 
the  existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 


James  B.  Carroll. 
W.  J.  Marshall. 


Dr.  Karl  A.  Schillander  dissents. 


Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Thursday,  July  30,  1914,  at 
11  A.M.,  and  affirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

The  evidence  shows  that  the  employee  received  a  personal 
injury  arising  out  of  and  in  the  course  of  his  employment  on 
Feb.  19,  1913,  while  performing  work  as  a  structural  iron 
worker,  by  reason  of  which  his  left  thigh  was  broken,  his  left 
wrist  and  right  ankle  were  sprained  and  his  knee  injured.  He 
has  been  employed  as  an  ornamental  iron  worker,  at  a  weekly 
wage  of  $16,  since  May  14,  1914,  at  which  time  the  insurer  sus- 
pended the  payment  of  his  weekly  compensation.  His  average 
weekly  wages  at  the  time  of  the  injury  were  $21.  The  left  leg 
of  the  employee  is  one  and  three-eighths  inches  shorter  than 
the  right,  and,  by  reason  of  this  difference  in  the  length  of  the 
two  limbs,  he  cannot  perform  work  as  a  structural  iron  worker, 
lacking  the  ability  and  confidence  necessary  for  the  performance 
of  work  which  requires  him  to  climb  ladders  and  walk  along 
narrow  beams  at  greater  or  lesser  heights  in  the  air.  The  em- 
ployee cannot  completely  flex  the  knee,  and  this  is  also  an  im- 
portant factor  in  preventing  him  from  resuming  his  former 
employment.  His  work  as  an  ornamental  iron  worker  does 
not  require  him  to  climb  ladders  nor  to  go  more  than  ten  feet 
above  the  floor. 
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The  Board  finds  upon  all  the  evidence  that,  because  of  the 
employee's  inability  to  flex  fully  his  left  knee  and  the  shorten- 
ing of  his  leg,  he  is  unable  to  perform  the  work  of  a  structural 
iron  worker;  that  he  is  therefore  partially  incapacitated  for 
work  by  reason  of  the  personal  injury  received  on  Feb.  19, 
1913;  and  that  there  is  due  him,  on  account  of  said  partial 
incapacity  for  work,  a  weekly  compensation  of  $3  dating  from 
May  14,  1914,  to  July  30,  1914,  a  total  of  $33,  said  weekly 
compensation  to  continue  indefinitely,  during  the  period  of  his 
incapacity  for  work.  There  is  also  due  the  employee,  in  accord- 
ance with  the  agreement  of  the  parties,  as  recorded  in  the 
report  of  the  conunittee  of  arbitration,  a  payment  of  $10 
weekly  on  account  of  unpaid  compensation  for  total  incapacity, 
from  Aug.  28,  1913,  to  Sept.  5,  1913,  a  total  of  $11.43,  the 
total  sum  due  to  July  30,  1914,  being  $44.43. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on 
Review  of  Weekly  Payments. 

The  claim  for  review  having  been  filed,  the  Board  heard  the 
parties  at  the  Hearing  Room,  Industrial  Accident  Board,  423 
Main  Street,  Springfield,  Mass.,  on  Friday,  Nov.  13,  1914,  at 
11.30  a.m.,  and  finds  and  decides  as  follows:  — 

Norman  F.  Hesseltine  appeared  for  the  insurer.  The  em- 
ployee was  not  represented. 

This  case  was  heard  before  a  committee  of  arbitration,  and 
again  heard  before  the  Industrial  Accident  Board. 

This  review  was  heard  imder  Part  II.,  section  12,  on  the 
ground  that  his  incapacity  has  now  ceased,  and  furthermore, 
that  prior  to  the  employee's  injury  he  was  not  receiving  $21 
a  week.  A  copy  of  his  statement  of  what  he  earned  from 
Sept.  7,  1912,  up  to  Feb.  19,  1913,  is  hereto  attached.  The 
accident  report  signed  by  his  employer  shows  that  his  average 
weekly  earnings  were  $21  a  week,  and  he  has  been  paid  com- 
pensation on  this  basis  up  to  Aug.  28,  1913. 
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F.  H.  Dibble  of  Holyoke,  Mass.,  testified  as  follows:  — 

I  was  the  employer  of  Edward  P.  Higgins  at  the  time  of  his  injury.  I 
have  a  book  showing  the  amounts  paid  him  and  the  time  he  worked.  He 
started  to  work  for  me  the  week  of  Sept.  7,  1912.  [Mr.  Dibble  was  shown 
a  transcript  of  the  record,  and  he  said  it  was  correct.]  While  he  started 
to  work  for  me  at  $3  a  day,  after  the  first  few  weeks  his  pay  was  raised  to 
$3.50.  The  week  of  October  12  he  worked  five  and  one-half  days  and  he 
was  paid  $18.  I  figured  $21  a  week  when  he  worked  six  full  days.  Six  full 
days  was  the  average  working  week  for  structural  iron  men.  Sometimes 
they  had  Saturday  afternoon  off.  I  paid  them  by  the  day  for  the  actual 
time  worked.  The  week  of  October  5  he  worked  five  and  one-half  days 
for  $16.50;  that  was  before  his  pay  was  raised  to  $3.50.  I  might  say  that 
they  were  paid  Saturday  at  noon  or  before,  and  if  they  worked  in  the  after- 
noon, that  four  hours  waa  carried  forward  on  to  the  next  week,  which 
might  show  a  little  discrepancy  in  the  amount.  We  work  more  time  in 
sunmier  weather.  I  hardly  think  they  get  extra  time  in  favorable  weather. 
There  are  better  working  conditions  in  the  spring  and  summer  than  in 
winter.  In  the  occupation  of  structural  iron  workers  there  are  frequent 
interruptions.  A  structural  iron  job  is  one  that  takes  a  short  period  of 
time.  During  the  period  he  worked  for  me  he  was  doing  structm^  iron 
work  or  work  connected  with  it,  —  handling  derricks,  etc.  Mr.  Higgins 
was  the  last  man,  and  was  left  to  do  the  odds  and  ends,  —  tightening 
bolts,  etc.  This  is  work  he  would  have  had  to  do  if  he  was  strictly  a 
structural  iron  worker.  I  don't  think  I  had  any  structural  iron  work  after 
February  last  year,  might  have  been  some  little  jobs,  not  much.  Not  any 
work  in  this  section  to  my  knowledge.  I  have  had  no  iron  work  since  this 
job.    I  don't  handle  iron  work  ordinarily. 

Dr.  H.  W.  Van  Allen  of  Springfield  testified  as  follows:  — 

I  took  an  X-ray  of  Higgins'  leg  in  March,  1914.  I  saw  him  this  morning 
and  I  examined  the  flexion  of  his  knee  and  looked  at  his  shoe.  I  found 
that  he  had  some  limitation  of  the  left  knee  motion,  and  at  the  same  time 
very  good  motion.  He  could  not  bend  his  knee  as  far  as  he  could  the 
other.  For  ordinary  uses  of  the  knee  it  seems  to  me  his  flexion  was  suffi- 
cient. By  ordinary  use  I  mean  the  way  I  would  use  my  knee;  about 
structural  iron  workers  I  don't  know  how  much  they  use  the  knee.  He 
has  some  limitation.  I  think  it  would  prevent  his  climbing,  to  a  certain 
degree.  It  would  interfere  with  his  climbing  a  beam.  If  he  had  to  step 
over  some  little  distance  I  think  it  would  interfere.  I  don't  think  he 
could  get  much  more  relief.  He  has  a  leg  that  is  short  and  a  limited 
motion  in  the  knee  that  may  get  a  little  bit  better.  It  is  one  and  one-half 
inches  short. 
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Dr.  E.  L.  Davis  of  Springfield  testified  as  follows:  — 

I  examined  this  man  this  morning.  I  foimd  some  limitation  of  motion 
and  flexion.  I  looked  at  the  shoe  that  he  is  wearing,  but  I  did  not  measure 
him.  I  measured  him  before  and  it  would  not  change  any  more  now.  He 
cannot  get  his  full  flexion  as  he  can  with  his  other  leg.  I  could  not  say 
how  many  degrees,  but  it  does  not  go  back  as  far  as  the  other.  I  don't 
know  what  kind  of  climbing  these  men  have  to  do,  but  I  don't  see  how  it 
would  make  any  difference  working  on  beams,  except  mentally. 

The  employee,  Edward  Higgins,  testified  as  follows:  — 

I  am  employed  by  W.  J.  Marshall,  Holyoke,  Mass.  I  started  to  work 
for  Mr.  Dibble  at  13  a  day  for  eight  hours  a  day,  and  six  days  a  week^ 
supposed  to  be  $18  a  week.  After  two  w^eks  I  got  $3.50  and  he  gave  me 
that  until  the  job  was  finished.  I  was  injured  Feb.  19,  1913.  I  fell  three 
stories.  My  average  wages  depended  upon  the  weather;  if  it  was  good  I 
got  $21,  and  if  the  weather  was  bad,  some  weeks  I  would  work  four  days 
and  others  five  days.  I  tried  to  do  structural  iron  work  about  three  weeks 
ago  on  the  K.  of  C.  hall  in  Holyoke.  This  was  after  I  saw  Dr.  Donahue. 
He  told  me  I  would  have  the  same  use  of  my  left  1^  as  my  right  if  I  went 
to  work.  I  carried  lumber.  I  climbed  a  beam  now  and  then  to  see  how  I 
could  get  along,  but  I  found  out  it  was  hurting  me  so  I  stopped.  I  did 
not  try  working  on  beams.  On  working  on  beams  six  inches  wide  I  would 
not  have  the  same  confidence  in  my  leg.  I  would  not  be  level  all  the  time. 
You  have  to  get  from  one  place  to  another  regardless  of  the  height.  You 
would  not  be  employed  if  you  crawled  along  the  beams.  It  hurt  me  to 
work,  and  I  had  a  better  job  so  I  took  it.  I  am  getting  $15  a  week  from 
Mr.  Marshall.  When  I  worked  on  the  K.  of  C.  building  I  had  blisters 
on  my  knee,  and  nights  when  I  got  through  I  could  hardly  walk  home. 

We  find  that  the  employee  is  still  incapacitated  for  work  as  a 
structural  iron  worker;  that  because  of  the  shortness  of  his  leg 
and  his  diflSculty  in  flexing  the  knee  he  cannot  work  at  this 
trade.  He  is  now  employed  as  ornamental  iron  worker,  where 
he  is  not  obliged  to  climb  to  such  heights  as  he  would  be 
obliged  to  do  as  a  structural  iron  worker.  We  find  that  he  is 
partially  incapacitated;  that  he  is  now  receiving  an  average 
weekly  wage  of  $15.  He  worked  from  Sept.  12,  1912,  to  Feb. 
22,  1913,  and  during  this  time  he  lost  six  and  thirty-five  forty- 
eighths  weeks;  deducting  this  lost  time  from  the  working  time 
leaves  eighteen  and  thirteen  forty-eighths.  The  amount  earned 
by  the  employee  during  the  period  of  his  employment  was 
$376.75;  therefore,    his   average   weekly   wages   were   $376.75 
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divided  by  eighteen  and  thirteen  forty-eighths,  or  $20.50.  We 
find  that  there  is  due  him  since  the  last  payment  a  weekly 
compensation  of  $2.75,  one-half  the  difference  between  $20.50, 
his  average  weekly  wages,  and  $15,  his  present  wages. 

In  accordance  with  the  request  of  the  insurer  we  annex  a 
copy  of  the  pay  roll,  and  we  find  that  in  working  from  the 
week  ending  Sept.  12,  1912,  to  tiie  time  of  his  injury  he  worked 
as  much  as  the  weather  and  opportunity  allowed. 

James  B.  Carroll. 
Dudley  M.  Holman. 
Daved  T.  Dickinson. 

F.  H.  DiBBLB,  Contractor, 

HoLTOKB,  Mass.,  Sept.  29,  1914. 

Edward  Higgins  started  to  work  for  me  Sept.  4,  1912,  at  $3  a  day,  and 
worked  for  that  amount  until  Oct.  14,  1912,  when  he  was  raised  to  $3.50 
a  day.  He  was  a  structiu^  steel  worker  and  received  $3.50  a  day  until 
he  was  hurt.    His  pay  roll  was  as  follows:  — 

Week  of  Sept.  7.  1912,  3|  days, $10  60 

Week  of  Sept.  14,  1912,  5|  days. 16  50 

Week  of  Sept.  21,  1912.  6|  days 16  60 

Week  of  Sept.  28.  1912.  5|  days 16  60 

Week  of  Oct.    5.  1912,  6|  days, 16  60 

Week  of  Oct.  12,  1912,  6|  days 18  00 

Week  of  Oct.  19,  1912,  5|  days 19  26 

Week  of  Oct.  26,  1912,  6  days.  1  hour, 18  00 

Week  of  Nov.    2,  1912,  4  days, 14  00 

Week  of  Nov.    9,  1912,  6|  days 21  00 

Week  of  Nov.  16.  1912.  6J  days 19  26 

Week  of  Nov.  23,  1912,  6  days 17  60 

Week  of  Nov.  30,  1912,  6  days 17  60 

Week  of  Dec.    7,  1912.  3  days,  5  hours 12  70 

Week  of  Dec.  14,  1912,  4  days,  6|  hours 16  40 

Week  of  Dec.  21,  1912,  1  day, 3  60 

Week  of  Dec.  28.  1912.  3  days, 10  60 

Week  of  Jan.    4,  1913,  3  days, 10  60 

Week  of  Jan.  11,  1913,  4  days, 14  00 

Week  of  Jan.  18,  1913,  6  days, 17  60 

Week  of  Jan.  26,  1913,  6|  days, 19  90 

Week  of  Feb.    1,  1913,  6J  days 21  00 

Week  of  Feb.    8,  1913,  3^  days 10  60 

Week  of  Feb.  16,  1913,  3  days, 10  60 

Week  of  Feb.  22,  1913.  2|  days. 8  76 

This  is  a  correct  statement  of  Mr.  Edward  Higgins'  pay  while  in  my 
employ. 

F.  H.  Dibble. 
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Case  No.  973. 

Annie  Hansen,  Widow  op  Charles  Hansen,  Employee. 

Estate  op  P.  O'Riorden,  Employer. 

General  Accident  Assurance  Corporation,  Ltd.,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Burden  of  Proof.  Conjectural  whether 
Death  by  Drowning  is  within  Scope  of  Employment. 

The  employee  met  his  death  by  drowning,  and  the  evidence  left  it  entirely  a  matter 
of  conjecture  whether  it  arose  out  of  and. in  the  course  of  employment.  The 
employee  was  a  mate  or  guy-man  on  board  a  barge.  It  returned  to  Boston 
on  the  afternoon  of  November  5,  and  the  employee  was  allowed  to  leave  until 
the  time  of  sailing.  He  visited  his  wife  and  gave  her  all  his  money,  except  a 
smaU  amount  of  change  which  he  retained.  Leaving  his  wife,  he  said  he 
would  return  to  the  barge  and  get  a  good  rest.  That  was  before  supper.  The 
barge  sailed  that  night  without  Hansen,  and  he  was  not  again  seen  aUve. 
About  a  week  later  his  wife  reported  his  disappearance,  and  seven  weeks  after 
his  disappearance  his  body  was  discovered  floating  in  a  standing,  or  upright 
position,  with  the  arms  extending  upwards.  This  was  regarded  as  evidence 
that  he  had  clung  to  a  side  wall  or  the  edge  of  the  wharf.  When  Hansen  left 
his  wife  he  had  a  suit  case  witli  clean  clothes.  This  suit  case  was  found  on 
board  the  barge,  and  a  shirt  and  necktie  that  he  wore  when  he  left  home  were 
in  it.  When  the  body  was  found  he  had  on  a  different  shirt  and  tie  than  those 
which  he  wore  at  the  time  of  his  visit  home. 

Heldt  that  the  claimant  had  not  sustained  the  burden,  it  being  a  matter  of  con- 
jecture, whether  the  fatality  arose  out  of  and  in  the  course  of  the  employment. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Annie  Hansen, 
widow  of  Charles  Hansen,  v.  General  Accident  Assurance  Cor- 
poration, Ltd.,  this  being  case  No.  973  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman,  George 
R.  Famum,  206  Barristers  Hall,  Boston,  representing  the  in- 
surer, and  Clarence  G.  Swain,  34  School  Street,  Boston,  Mass., 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room  of  the  Industrial  Accident  Board,  New 
Albion  Building,  Boston,  Wednesday,  July  1,  1914,  at  10  a.m. 

Appearances:  Adams  &  Blinn,  for  the  dependents;  Allen  & 
Barnes  for  the  insurer. 
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The  facts  elicited  from  the  evidence,  and  agreed  upon,  appear 
to  be  as  follows:  — 

Charles  Hansen,  deceased,  fifty  years  of  age,  was  employed 
by  the  P.  O'Riorden  Company,  at  an  average  weekly  wage 
of  $15,  which  included  his  allowance  for  meals,  etc.  Said 
P.  O'Riorden  Company  is  insured  under  the  act  with  the 
General  Accident  Assurance  Corporation,  Ltd.  Hansen's  occupa- 
tion was  mate  or  guy-man  aboard  the  lighter  "L>Tin,"  which  was 
being  used  at  the  time  of  the  accident  by  the  O'Riorden  Com- 
pany to  bring  sand  and  other  material  from  Newburyport  to 
Boston.  The  other  men  working  on  this  lighter  were  employed, 
as  was  Hansen,  by  the  month.  After  arrival  at  Boston  with  a 
load  from  Newburyport  the  crew  of  the  "Lynn"  had  nothing  to 
do  with  the  transfer  of  the  load  of  sand  from  the  boat.  After 
the  barge  was  tied  up  the  crew  were  free  to  go  wherever  they 
wished,  until  the  boat  was  again  ready  to  sail,  which,  on 
November  5,  was  about  midnight.  Some  of  these  men  made 
their  headquarters  on  the  lighter,  using  it  as  their  home.  While 
on  the  boat  all  the  crew  were  subject  to  the  orders  of  the 
captain.  In  the  absence  of  the  captain,  while  the  ship  was 
lying  at  the  wharf,  Hansen,  as  mate,  was  next  in  command, 
and  in  cases  of  emergency  would  assume  charge. 

It  further  appeared  in  evidence  that  November  4  was  pay 
day  for  the  crew  on  the  "Lynn,"  and  on  the  afternoon  of 
November  4,  Hansen  went  to  the  oflSce  of  the  P.  O'Riorden 
Company,  City  Square,  Charlestown,  and  Miss  Loughlin,  the 
pay  clerk,  refused  to  give  him  his  pay  without  a  proper  voucher 
from  the  captain.  He  went  away  and  returned  with  the  neces- 
sary voucher  and  got  his  money.  Miss  Loughlin  testified  that 
in  her  opinion,  judging  by  his  general  appearance  and  talk, 
Hansen  was  slightly  under  the  influence  of  liquor,  although 
she  would  not  say  he  was  drunk. 

It  appeared  that  Hansen  did  not  visit  his  wife  and  family  on 
November  4,  but,  according  to  the  testimony  of  Captain  Ive- 
son,  returned  to  the  boat  about  11  o'clock,  able  to  do  his  work 
in  a  satisfactory  manner. 

The  boat  returned  to  Boston  on  the  afternoon  of  November 
5.  Mrs.  Hansen  testified  that  her  husband  came  home  late  that 
afternoon  and  gave  her  all  his  money,  excepting  a  little  change 


Digitized  by  VjOOQIC 


240         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

he  kept  for  himself.  She  had  some  clean  clothes  ready  for  him, 
and  he  took  them  in  a  suit  case,  and  left  the  house  before 
supper  time,  she  thought,  saying  that  he  had  had  but  little 
sleep  the  night  before,  and  intended  to  get  a  good  rest  before 
the  lighter  sailed  at  midnight. 

Captain  Iveson  went  aboard  the  boat  about  10  o'clock  that 
night,  November  5,  and  Hansen  was  not  on  the  boat.  Witness 
testified  that  if  he  had  been  there  he  would  have  seen  him. 
The  ropes  attached  to  the  lighter  were  in  the  same  condition, 
so  far  as  he  noticed  them,  as  when  he  left  the  boat  earlier  in 
the  day,  there  being,  as  far  as  he  could  judge,  no  necessity  for 
changing  them  or  doing  any  work  about  them. 

The  boat  sailed  that  night,  about  midnight,  without  Hansen, 
and  he  was  not  seen  alive  by  anybody  after  that  time.  About 
a  week  after  November  6  Mrs.  Hansen  reported  his  disappear- 
ance to  the  police,  and  about  seven  weeks  afterwards  his  body 
was  discovered  by  Mariano  Lerro,  a  fellow  employee,  floating 
in  a  standing,  or  upright  position,  with  the  arms  extending 
upwards,  in  a  position  which  would  indicate  that  Hansen 
had  clung  to  a  side  wall  or  the  edge  of  the  wharf.  Only  a 
skeleton  was  left  of  the  hands,  to  the  wrists,  and  of  the  head, 
to  the  neck,  all  exposed  flesh  being  gnawed  away  by  the  wharf 
rats. 

The  claim  that  Hansen's  death  arose  out  of  and  in  the  course 
of  his  employment  is  based  wholly  on  the  fact  of  the  finding  in 
his  cabin  on  the  "Lynn"  of  the  suit  case,  filled  with  the  clean 
clothes  which  Mrs.  Hansen  gave  him  when  he  left  home  on 
the  afternoon  of  November  6.  The  shirt  and  necktie  which 
Hansen  wore  when  he  left  home  were  in  the  suit  case,  and 
when  the  body  was  found  he  had  on  a  different  shirt  and  tie 
from  those  he  had  on  when  he  left  home. 

It  was  claimed,  from  these  facts,  that  the  reasonable  infer- 
ence should  be  that  Hansen  had  returned  to  the  lighter, 
changed  his  shirt  and  necktie  for  his  working  clothes,  and 
being  at  his  place  of  work  and  subject  to  duty  at  all  times 
while  on  the  lighter,  the  death  arose  out  of  and  in  the  course 
of  his  employment. 

After  consideration  of  all  the  facts  the  arbitrators  find  that 
the  burden  that  Hansen's  death  was  due  to  an  injury  which 
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arose  out  of  and  in  the  course  of  his  employment  is  an  aflBrma- 
tive  one,  and  cannot  be  left  to  surmise,  conjecture  or  imagina- 
tion, and  there  must  be  something  more  to  prove,  either  by 
direct  evidence  or  rational  inference  of  probabilities  from  es- 
tablished facts,  that  Hansen  met  his  death  as  a  result  of  his 
employment  than  has  been  shown  in  this  case. 

The  arbitrators  find,  as  a  fact,  on  the  evidence,  that  Hansen 
did  return  to  the  lighter  some-time  after  he  left  his  wife.  There 
was  nothing  for  him  to  do  about  the  lighter,  the  only  possible 
thing  he  might  have  been  called  upon  to  do  being  to  readjust 
the  ropes  which  held  the  lighter  to  the  dock,  according  to 
Captain  Iveson's  testimony,  and  these  ropes  were  apparently 
attached  as  they  had  been  from  the  time  the  lighter  docked, 
there  being  nothing  to  indicate  that  Hansen  had  changed 
them. 

In  the  widow's  original  claim  for  compensation  it  was  alleged 
that  Hansen's  drowning  was  caused  by  the  bad  condition  of 
the  wharf,  a  piece  of  rotten  timber  giving  away,  and  that 
Hansen  fell  through,  and  was  drowned.  No  evidence  as  to  this 
was  given  at  the  hearing,  and  there  was  absolutely  no  evidence 
before  the  arbitrators  as  to  how  Hansen  got  into  the  water. 

On  all  the  testimony  there  is  shown  only  a  wide  range  of 
speculation  in  the  effort  to  place  the  drowning  as  arising  out  of 
and  in  the  course  of  Hansen's  employment,  and  after  giving 
due  weight  to  all  the  evidence  the  arbitrators  cannot  find  that 
the  cause  of  Hansen's  drowning  has  been  indicated  as  being  due 
to  his  occupation,  with  a  greater  likelihood  of  his  death  arising 
out  of  and  in  the  course  of  his  employment,  than  that  it  re- 
sulted from  one  of  a  number  of  other  possible  causes  not  con- 
nected with  his  employment  or  arising  out  of  it.  (Bigwood  v. 
Boston  &  Northern  Street  Railway  Company,  209  Mass.  345; 
Bine  v.  L.  Gueret,  Ltd.,  6  B.  W.  C.  C.  120.) 

The  arbitrators  find,  on  the  weight  of  the  evidence,  that 
there  is  no  evidence  to  prove  that  Charles  Hansen's  death  was 
due  to  and  arising  out  of  his  employment,  and  the  General 
Accident  Assurance  Corporation,  Ltd.,  is  not  obligated  to  pay 
to  the  dependent  widow  any  compensation  in  this  case. 

This  decision  and  all  findings  regarding  compensation,  or 
the  existence  or  termination  of  incapacity,  are  made  subject  to 


Digitized  by  VjOOQ IC 


242         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12, 
Part  III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

Edw.  F.  McSweeney. 
George  R.  Farnum. 
Clarence  G.  Swain. 


Case  No.  974. 

Frank  L.  Hasty,  Employee, 

Spencer  Wire  Company,  Employer. 

Employers'  Liabiuty  Assurance  Corporation,  Ltd.,  Insurer, 

Arising  out  op  the  Employment.  Disease.  Tabes.  No- 
tice OF  Injury.  Claim  for  Compensation.  Failure 
TO  FILE  Claim  or  give  Notice.  Loss  of  Vision  due  to 
Causes  not  connected  with  Employment.  Claim 
dismissed. 

The  employee  claimed  to  have  received  a  personal  injury  on  April  2, 1913,  by  reaaon 
of  a  blow  on  the  head  from  a  counterweight,  the  vision  in  both  eyes  having 
been  reduced  to  less  than  one-tenth  of  normal  with  glasses  as  a  result  thereof. 
He  claimed  that  a  master  mechanic  was  present  at  the  time  the  injury  occnirred 
and  knew  of  it.  No  claim  for  compensation  was  filed  within  the  statutory 
period,  and  the  notice  of  injury  was  not  filed  with  the  employer  or  insurer. 
A  fellow  employee  testified  that  the  injury  occurred  as  claimed.  One  eye 
specialist  testified  that  it  was  possible  that  the  injury,  as  described,  could 
cause  the  condition  of  optic  atrophy  which  incapacitates  him;  another  stated 
that  a  blow  of  this  kind  would  not  be  suflicient  to  cause  optic  atrophy,  and  if 
such  a  blow  could  cause  optic  atrophy  it  would  not  be  the  kind  of  atrophy 
found  in  this  case.  He  was  convinced  that  the  employee's  condition  was  due 
to  toxic  poisoning,  and  both  agreed  that  it  was  not  due  to  syphilis.  The 
impartial  physician  appointed  by  the  Board  reported  that  the  employee's  eye 
condition  was  due  to  tabes. 

Held,  that  the  injury  was  not  the  catise  of  the  condition  which  incapacitated  the 
employee. 

Review  before  the  Industrial  Accident  Board. 

Decinon,  —  The  Industrial  Accident  Board  affirms  the  findings  of  the  committee 
of  arbitration. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Frank  L. 
Hasty  V.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  974  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 
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A  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  John  W.  Murphy, 
390  Mam  Street,  Worcester,  Mass.,  representing  the  employee, 
and  Edwin  H.  Crandell,  340  Main  Street,  Worcester,  Mass., 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
at  the  City  Hall,  Worcester,  Mass.,  on  Monday,  June  22, 
1914,  at  10  A.M. 

Frederick  B.  Spellman,  of  Worcester,  Mass.,  and  Charles 
Milton  of  Worcester,  Mass.,  appeared  as  counsel  for  the  em- 
ployee and  insurer,  respectively. 

The  employee  claims  that  on  April  2,  1913,  while  employed 
by  the  Spencer  Wire  Company,  he  was  hit  on  the  head  with  a 
counterweight.  Mr.  Higgins,  a  master  mechanic,  was  present 
at  the  time  and  knew  about  it.  About  the  11th  of  the  same 
month  his  eyes  commenced  to  bother  him,  and  as  a  result  of 
said  accident,  the  vision  in  both  eyes  is  reduced  to  less  than 
one-tenth  of  normal. 

The  insurer  contends,  first,  that  the  Spencer  Wire  Company 
did  not  know  of  the  accident  until  the  early  part  of  the  year 
1914,  no  word,  either  in  writing  or  orally,  having  been  given 
them,  and  that  no  notice  of  injury  or  claim  for  compensation 
had  been  filed  with  them;  second,  that  the  man's  condition  of 
atrophy  of  the  optic  nerve  is  not  referable  to  any  accident  but 
to  other  conditions. 

Mamice  F.  Doyle  of  Worcester  testified:  — 

1  knew  Frank  L.  Hasty  and  remember  when  he  was  hurt,  April  2, 1913. 
We  were  at  the  dry-house  fixing  the  counterweights.  Mr.  Higgins  was 
standing  at  the  door  and  lifted  it,  and  a  few  minutes  after  he  told  me 
Hasty  was  hurt.  Hasty  came  down  from  the  dry-house  and  the  blood 
was  streaming  out  of  his  head.  Mr.  Higgins  took  some  waste,  wet  it,  and 
put  it  in  Ha8t3r's  hat.  Mr.  Hasty  then  went  back  to  work,  but  did  not  go 
above  the  rest  of  the  day.  Mr.  Higgins  was  master  mechanic,  and  he  and 
1  were  the  only  ones  who  saw  the  accident.  Mr.  Higgins  left  the  Spencer 
Wire  Company  about  a  year  ago.  Previous  to  the  accident  I  had  known 
Mr.  Hasty  about  two  months,  and  never  noticed  anything  the  matter 
with  his  eyes.  Hasty  was  a  machinist,  and  in  order  to  turn  out  good  work 
he  would  have  to  have  it  down  to  one  one-thousandth  of  an  inch.  He  does 
not  do  that  work  now;  he  sweeps  the  floor.  So  far  as  I  know,  after  the 
accident,  he  kept  right  on  working,  day  after  day.  Sometime  about  the 
middle  of  May,  1913, 1  noticed  his  eyesight  bad. 
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William  H.  Buck,  an  employee  of  the  Spencer  Wire  Com- 
pany, testified:  — 

I  have  known  Frank  L.  Hasty  about  a  year  and  a  half.  Before  the 
accident,  as  far  as  I  know,  his  eyesight  was  all  right.  He  did  the  work  of 
a  general  machinist.  I  did  not  know  of  the  accident  because  I  worked  in 
another  part  of  the  mill.  I  took  charge  of  Hasty  on  the  20th  of  April, 
1913,  and  within  two  months  or  so  I  noticed  Hasty's  eyesight  failing.  Now 
he  does  general  cleaning  about  the  mill.  I  would  not  give  him  work  on 
machines.  In  November  Hasty  met  with  an  accident,  receiving  a  lame 
foot,  and  since  then  we  have  given  him  no  machine  work.  In  reducing 
his  pay  we  took  into  consideration  his  lame  foot  and  poor  eyesight.  He 
is  not  totally  blind. 

Frank  L.  Hasty,  the  injured  employee,  testified:  — 

I  first  entered  the  employ  of  the  Spencer  Wire  Company  about  Jan.  1, 
1913,  as  general  machinist.  I  had  to  work  on  any  machine  that  was  given 
me.  Some  of  the  work  had  to  be  turned  out  down  to  one  one-thousandth 
of  an  inch.  I  am  married  and  have  three  children.  On  April  2,  1913,  I 
was  working  on  the  dry-house  with  Mr.  Higgins  and  Mr.  Doyle.  I  was 
on  top  of  the  kiln,  and  a  weight,  weighing  about  110  or  125  pounds,  came 
down  and  struck  me  on  the  head,  knocking  me  down.  I  was  stunned.  I 
told  Mr.  Higgins,  the  master  mechanic,  and  he  put  some  waste  on  to  stop 
the  blood.  After  that,  Mr.  Doyle  went  overhead  to  do  the  work  and  I 
stayed  underneath,  but  did  not  work.  I  had  a  very  sharp  pain  in  my  head 
that  day  after  the  accident.  I  went  to  work  the  next  day.  From  that 
time  on  the  left  eye  commenced  to  grow  bad  immediately.  From  April  11, 
1913, 1  was  treated  for  my  eyes,  in  Worcester  by  Mr.  Clark,  City  Hospital, 
Mr.  Bigelow;  in  Boston,  at  the  Eye  and  Ear  Infirmary  and  the  Massa- 
chusetts General  Hospital.  The  latter  part  of  September,  I  went  to  Dr. 
Estabrook  and  to  the  Memorial  Hospital,  where  Dr.  Cahill  treated  me. 
In  November  an  automobile  ran  over  me  and  injiu-ed  my  knee  very  badly. 
I  was  taken  to  the  City  Hospital  and  stayed  there  just  three  weeks.  After 
this  I  was  a  patient  at  the  out-patient  department  up  to  March  13,  1914. 
On  March  16,  1914, 1  returned  to  work  at  the  Spencer  Wire  Company,  at 
an  average  weekly  wage  of  $12.  Previous  to  the  accident  I  received  $16.50 
a  week.  When  I  began  treating  for  my  eyes,  if  I  was  going  to  be  out  a 
day  I  would  always  tell  my  foreman  I  would  not  be  in,  and  that  I  was 
having  my  eyes  treated.  I  told  the  present  master  mechanic  my  eyes  had 
been  hurt.  I  always  said  that  blow  was  the  cause  of  the  condition  of  my 
eyes.  I  did  not  put  in  any  claim  for  compensation  because  I  did  not  know 
whether  or  not  I  was  entitled  to  it.  I  thought  the  master  mechanic  looked 
after  that.  I  did  not  know  I  had  to  put  a  claim  in  writing.  I  knew  my 
left  eye  was  bad  from  the  blow,  two  or  three  days  after  the  blow.  My 
right  eye  did  not  bother  me  for  a  month  later.  I  never  wore  glasses  before 
the  accident. 
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Dr.  John  W.  Cahill,  an  eye  specialist  in  Worcester,  testified:  — 

I  have  examined  Mr.  Hasty  and  find  he  has  a  form  of  optic  atrophy. 
I  first  examined  him  at  the  out-patient  department  of  the  Memorial  Hos- 
pital, the  latter  part  of  the  fall  or  the  first  of  the  winter  of  1913.  His 
condition  then  was  very  similar  to  what  it  is  now.  I  could  not  say  exactly 
that  he  spoke  of  the  blow  at  the  first  visit,  but  he  later  mentioned  the 
fact.  At  the  present  time  the  vision  in  both  eyes  is  below  one-tenth  of 
normal.  Atrophy,  as  a  rule,  is  apt  to  be  progressive.  He  has  had  some 
Wassermami  tests,  which  were  negative.  He  has  not  syphilis.  The  cause 
of  80  per  cent,  of  cases  similar  to  his  is  syphilis.  It  is  possible  that  an 
injury  such  as  he  describes  could  cause  this  condition.  From  my  own 
opinion,  and  from  reading  some  American  and  English  authorities,  I 
would  say  it  is  a  possible  cause.  Other  causes  could  be  tobacco  poisoning, 
lead  poisoning,  alcoho]  or  wood  alcohol.  To  decide  whether  he  has  toxic 
poisoning  you  have  to  depend  a  great  deal  on  what  he  tells  you.  He  told 
me  he  used  a  5-cent  package  of  smoking  tobacco  in  a  week.  Sometimes 
he  takes  a  glass  of  beer.  In  the  present  case  it  is  very  possible  that  the 
blow  was  the  cause  of  the  atrophy,  from  the  fact  he  lost  his  vision  so  soon 
after  the  blow.  That  is  the  extent  I  desire  to  go.  He  has  some  contraction 
of  the  visual  field.  He  has  color  perception.  The  X-ray  at  the  Massa- 
chusetts General  Hospital  showed  no  fracture  of  the  bone.  He  has  atrophy 
of  the  macular  bundles  of  the  optic  nerve  of  both  eyes.  If  concussion 
could  cause  this  in  one  eye  it  could  cause  it  in  the  other.  There  are  two 
reasons  why  an  injury,  such  as  this  man  describes,  should  attack  the  optic 
ner\'e  to  the  exclusion  of  all  other  nerves,  —  it  is  the  main  big  nerve  in  a 
special  groove  and  it  is  in  back  of  the  eye.  I  think  it  is  possible  to  hurt 
this  nerve  without  breaking  the  skull.  A  blow  on  the  head  will  cause 
concussion  which  in  turn  will  atrophy  the  nerve. 

Mr.  Hasty,  recalled,  testified:  — 

I  stopped  using  tobacco  the  eighth  day  of  July,  1913.  Previous  to  that 
I  used  a  5-cent  package  of  smoking  tobacco  a  week.  I  have  not  chewed 
any  since  a  year  ago  last  September,  then  used  a  5-cent  piece  a  week. 
Before  last  summer  I  generally  had  a  glass  of  beer,  maybe  one  or  two  a 
night.  I  have  not  had  any  since  last  summer.  I  never  drank  anything 
outside  of  beer.    I  worked  every  day  before  this  time. 

Winthrop  J.  Hall  of  Worcester  testified:  — 

I  am  employed  by  the  Spencer  Wire  Company  as  assistant  superin- 
tendent. All  notices  of  accidents  that  occur,  all  notices  and  claims  for 
compensation,  should  come  through  me.  The  first  I  knew  of  this  accident 
was  some  time  in  the  month  of  March  this  year,  soon  after  he  came  back 
to  work.  He  came  to  me  and  asked  if  he  was  entitled  to  any  compensa- 
tion. I  asked  him  why  he  had  not  made  any  report,  and  he  said  he  thought 
the  master  mechanic,  Higgins,  would  do  it.    I  told  him  to  write  to  the 
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Industrial  Accident  Board.  I  then  called  it  to  the  attention  of  the  insur- 
ance company.  Up  to  this  time  there  was  no  written  notice  given  to  the 
Spencer  Wire  Company  about  this  accident. 

Fred  W.  Lees,  time-keeper  for  the  Spencer  Wire  Company, 
testified:  — 

I  have  known  Mr.  Hasty  since  he  came  to  work  for  the  company.  I 
think  Mr.  Hasty  wore  glasses  before  April  2,  1913. 

Dr.  Charles  T.  Estabrook,  eye  specialist  at  the  Memorial 
and  City  hospitals,  Worcester,  testified:  — 

I  saw  Mr.  Hasty  the  latter  part  of  December  of  last  year.  He  came  to 
my  office  in  the  Slater  Building.  I  found  his  vision  was  reduced  to  less 
than  one-tenth  of  normal  in  each  eye.  I  examined  the  optic  nerVe,  and 
discovered  there  was  atrophy  of  that  part  of  the  optic  nerve  called  the 
macular  bimdle.  I  referred  him  to  the  Memorial  Hospital  where  I  was 
attending  a  clinic.  He  asked  me  if  I  thought  his  condition  might  have 
come  from  a  blow  on  the  head  which  he  had  received  the  spring  before. 
I  examined  him  a  short  time  ago  with  Drs.  Regan  and  Cahill.  I  inquired 
with  respect  to  use  of  tobacco  and  got  history  of  that.  My  diagnosis  was 
toxic  ambliopia.  When  it  progresses  to  its  ultimate  form  it  produces 
atrophy  of  the  optic  nerve.  His  visual  field  was  not  contracted.  He  had 
partial  loss  of  central  vision,  also  atrophy  of  outer  side  of  optic  nerve. 
These,  together  with  the  absence  of  any  appearance  of  the  nerve  itself, 
that  there  had  been  an  optic  neiiritis  from  some  cranium  disturbance, 
proved  convincingly  to  me  that  it  was  toxic  ambliopia.  Fracture  or  con- 
cussion extensive  enough  to  affect  both  nerves  would  not  necessarily  affect 
one  nerve  but  other  nerves,  which  would  show  he  Imd  suffered  an  injury 
to  the  skull.  None  of  these  nerves  are  affected.  In  niy  opinion  a  blow 
such  as  described  would  not  be  sufficient  to  cause  optic  atrophy.  If  a 
blow  of  this  kind  could  cause  optic  atrophy  it  would  not  be  the  kind  of 
atrophy  found  in  this  case.  It  would  produce  blindness  of  half  the  visual 
field.  If  due  to  hemorrhage  in  the  cranium  or  through  accumulation  of 
serum  he  would  have  optic  neuritis,  and  loss  of  vision  would  be  secondary. 
We  know  from  the  appearance  of  this  nerve  that  neuritis  did  not  affect  it. 
The  features  of  the  case  —  the  lack  of  contraction  of  visual  field,  the 
partial  loss  of  central  vision,  and  the  appearance  of  the  optic  nerve  itself, 
partially  atrophied  —  convince  one  that  Hasty  has  toxic  ambliopia. 
Syphilis  is  very  presumably  not  present.  Usually  when  a  patient  suffering 
from  optic  atrophy  gives  up  tobacco  his  recovery  is  good  and  we  expect 
good  results.  It  is  true  that  this  did  not  happen  in  this  case.  If  a  man 
received  a  blow  of  sufficient  severity  to  produce  optic  atrophy  I  should 
think  he  would  be  rendered  unconscious,  and  would  not  be  able  to  con- 
tinue work  that  day;  also  would  expect  blindness  within  a  day  or  two. 
I  am  convinced  that  Hasty's  condition  is  due  to  toxic  poisoning. 
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Dr.  William  H.  Regan,  15  Beacon  Street,  Boston,  testified:  — 

I  examined  Mr.  Hasty  at  Dr.  Estabrook's  office  and  fomid  atrophy  of 
the  macular  bundles.  I  made  observations  of  his  visual  field,  looked  at 
the  optic  nerves  of  both  eyes,  got  history  of  alleged  accident  and  treatment 
afterwards,  and  in  my  judgment  a  blow  on  the  head  such  as  described 
could  not  have  caused  the  situation  which  is  found  in  him  to-day.  To  my 
mind  it  would  be  impossible  for  a  blow  to  crush  just  simply  the  temporal 
part  of  each  optic  nerve.  I  do  not  know  of  any  authority  that  claims  or 
even  states  that  the  degeneration  or  atrophy  of  the  macular  bundles  of 
the  optic  nerve  is  caused  by  injury.  It  is  not  possible.  I  do  not  see  how 
a  blow  on  the  head  would  affect  only  that  particular  part  and  no  other. 
An  injury  sufficient  to  crush  these  fibers  would'cause  a  general  atrophy. 
My  examination  showed  only  a  partial  central  scotoma,  and  no  con- 
traction of  the  visual  field,  as  near  as  I  could  find  out.  I  do  not  think  his 
present  condition  is  referable  to  this  blow  which  he  describes.  From  what 
I  know  myself,  and  what  I  can  find  out,  it  must  be  toxic  of  some  kind 
to  affect  that  bimdle  of  nerves.  Tobacco  affects  people  differently.  A 
person  does  not  always  get  well  after  relinquishing  tobacco.  I  have  had 
them  cured,  but  never  in  a  case  of  atrophy  of  the  macular  bundles  of  the 
optic  nerve.  When  atrophy  once  comes  you  cannot  bring  back  life.  I 
think  this  atrophy  must  date  back  before  the  blow.  I  did  not  rely  on 
the  testimony  in  this  case  to  form  my  opinion.  I  would  say  this  con- 
dition is  not  from  concussion  or  fracture. 

Dr.  E.  H.  Trowbridge,  surgeon  of  Worcester,  using  a  skull, 
showed  the  position  of  the  different  nerves  of  the  eye,  and 
testified  as  follows:  — 

If  a  blow  is  going  to  affect  this  macular  bimdle  of  nerves  it  would  have 
to  pick  out  one  spot,  but  in  my  judgment  if  it  is  going  to  affect  that  par- 
ticular bimdle  it  would  affect  other  nerves  in  the  immediate  vicinity. 
Where  optic  atrophy  is  caused  by  a  blow  you  expect  neuritis  to  have 
preceded  it. 

The  committee  of  arbitration  agreed  to  have  Frank  L.  Hasty 
examined  by  Dr.  W.  J.  Daly,  as  an  impartial  physician  ap* 
pointed  under  section  8,  Part  III.  of  the  act.  His  report  is  as 
follows:  — 

In  the  case  of  Frank  L.  Hasty  of  67  Southgate  Street,  Worcester,  kindly 
referred  by  you  to  me  under  section  8,  Part  III.  of  the  act,  I  have  the 
following  to  report:  — 

Mr.  Hasty's  eye  condition  is  due  to  tabes. 

On  this  evidence  we  find  that  the  injury  which  he  received 
was  not  the  cause  of  the  affliction  from  which  he  is  now  suffer- 
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ing  and  which  incapacitates  him  from  labor;  that  the  inca- 
pacity was  not  occasioned  by  any  injury  arising  out  of  and  in 
the  course  of  his  employment,  and  therefore,  he  is  not  entitled 
to  compensation  under  the  Workmen's  Compensation  Act. 

James  B.  Carroll. 
Edwin  H.  Crandell. 
John  W.  Murphy  dissents. 

Findings   and   Decision   of   the   Industrial   Accident   Board   on 

Review. 
Frederick  B.  Spellman,  the  attorney  for  Frank  L.  Hasty,  in 
a  letter  to  the  insurance  company,  stated  that  he  did  not 
desire  to  prosecute  his  appeal  in  this  case.  At  the  appointed 
hour  Charles  C.  Milton,  representing  the  insurance  company, 
being  present,  and  Mr.  Spellman  not  putting  in  an  appearance, 
the  Board,  after  consideration  of  the  case,  affirmed  the  findings 
of  the  committee  of  arbitration. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  979. 

.Joseph  Brunet,  Employee. 
J.  S.  Swingle,  Employer. 
Fidelity  and  Deposit  Company  of  Maryland,  Insurer. 

Incapacity  for  Work.  Whether  Total  or  Partial.  Re- 
covery from  Effects  of  Injury  so  far  as  possible. 
Employee  can  perform  but  cannot  obtain  Certain 
Limited  and  not  easily  secured  Employment.  Disa- 
bility Total  while  unable  to  earn  Any  Wages. 

The  employee  received  a  serious  injury  to  the  hand  from  the  effects  of  which  he 
recovered  so  far  as  such  recovery  is  possible.  The  insurer  claimed  that  his 
incapacity  for  work  was  no  longer  total,  in  view  of  the  fact  that  he  had  been 
able  to  do  certain  work  at  home.  It  proved  that  this  work  consisted  of  the 
sawing  of  brush  wood  which  he  had  picked  up  and  the  digging  of  grayd  and 
the  leveling  of  the  ground  about  his  home.  The  employee  was  unable  to 
obtain  any  work  which  he  could  perform  by  reason  of  conditions  due  to  the 
injury. 

Hdd,  that  the  employee  is  totally  incapacitated  for  work  by  reason  of  the  injury. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Joseph  Bninet  r. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  979  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Addison 
M.  Goldsmith,  representing  the  insurer,  and  John  M.  McCarthy, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Quincy,  Mass.,  Tues- 
day, June  23,  1914,  at  10.15  a.m. 

Albin  L.  Richards  represented  the  insurer. 

The  employee,  Joseph  Brunet,  received  a  personal  injury, 
arising  out  of  and  in  the  course  of  his  employment,  while  work- 
ing as  a  ptug  drill  operator  for  his  employer.  A  block  of  gran- 
ite slipped  from  its  bed  and  crushed  the  right  hand  badly, 
fracturing  the  fourth  metacarpal  bone  and  first  phalange  of  the 
index  finger,  dislocating  the  second  and  third  fingers  at  the 
metacarpal  joints,  and  lacerating  the  extensor  and  flexor  muscles 
and  tendons  of  the  hand.  Compensation  had  been  paid  up  to 
and  including  May  22,  1914,  when  a  question  arose  as  to 
whether  the  employee  was  entitled  to  total  or  partial  inca- 
pacity compensation,  and  the  insurer  suspended  payments 
pending*a  decision. 

The  evidence  showed  that  the  employee  had  a  right  hand 
that  was  of  very  little,  if  any,  use  as  a  means  of  earning  a 
living.  Since  the  injury  he  had  done  no  work  and  could  obtain 
none,  although  trying  to  get  work  which  he  could  do.  He  had 
fed  his  hens,  cut  up  little  pieces  of  wood,  and  any  other  very 
light  work  which  he  could  perform.  He  foimd  that  if  he 
worked  ten  or  fifteen  minutes  it  became  necessary  to  quit,  as 
his  hand  pained  him  and  he  grew  tired.  Albert  L.  Hayden, 
the  manager  for  the  subscriber.  Swingle,  stated  that  it  was 
difficult  to  say  just  what  work  the  employee  could  now  per- 
form; he  might  carry  tools,  or  something  of  the  sort;  carry  a 
flag  for  a  steam  roller;  but,  upon  being  questioned,  stated  that 
he  would  not  give  a  position  to  the  employee  in  preference  to 
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a  boy  who  could  carry  the  tools,  nor  would  he  recommend  him 
for  work  at  the  quarry. 

There  was  some  question  as  to  the  employee  sawing  and 
chopping  wood  in  his  own  yard  and  the  performance  of  other 
work,  but  it  turned  out,  on  the  evidence  of  a  neighbor,  Mrs. 
Caroline  Schaetzl,  that  the  wood  he  sawed  was  brush  wood 
that  he  picked  up.  He  also  dug  up  the  gravel  aroimd  his 
home,  perhaps  two  or  three  times,  leveling  the  ground.  An 
investigator  for  the  insurer.  Park  A.  Barnard,  had  stated  that 
he  saw  Brunet  sawing  wood  that  was  an  inch  and  a  half  in 
diameter.  He  was  in  the  house  of  a  neighbor  at  the  time. 
From  that  distance  it  appeared  as  if  he  had  used  the  saw 
properly. 

William  C.  Mackie,  M.D.,  for  the  insurer,  testified  that  the 
employee  received  a  bad  crush  of  the  entire  metacarpal  bones 
of  the  right  hand,  in  which  there  was  excessive  destruction  of 
the  bony  and  muscular  tissue,  so  that  the  index,  ring  and 
middle  fingers  have  become  stiflFened  in  a  posture*  of  flexion, 
and  these  fingers  cannot  be  extended.  The  muscles  of  the 
back  of  the  hand  have  been  injured  so  as  to  prevent  the  closing 
and  opening  of  the  hand  freely.  The  thimib  and  little  finger 
are  almost  intact,  except  that  the  interosseous  muscle  has  been 
damaged  partially  and  interferes  with  the  movement  of  the 
little  finger.  The  hand  is  excessively  deformed;  it  is  more  like  a 
hook;  he  might  be  able  to  grab  something,  but  the  power  is  gone. 
The  other  hand  is  also  injured,  but  not  by  reason  of  an  injury 
under  the  Workmen's  Compensation  Act,  and  is  in  better  shape 
than  the  right  hand.  Dr.  Thomas  J.  Dion  agreed  with  Dr. 
Mackie's  statement  of  the  condition  of  the  injured  employee. 

The  point  involved  in  this  case  is  the  same  as  that  passed 
upon  by  the  Supreme  Judicial  Court  in  Sullivan  v.  American 
Mutual  Liability  Insurance  Company;  that  is,  Brunet,  the 
employee,  has  recovered  as  far  as  he  ever  will  recover  from  the 
injury  received,  and  can  now  perform,  as  well  as  he  ever  can 
perform,  certain  limited  and  not  easily  obtainable  work.  By 
reason  of  the  incapacity  due  to  the  injury,  however,  he  is  not 
able  to  obtain  any  employment  which  he  can  perform,  and  while 
a  witness  for  the  insurer  stated  that  he  could  carry  tools,  said 
witness  stated  that  he  would  not  hire  him  in  preference  to  a 
boy  who  did  the  work  and  was  paid  $9.60  a  week.    As  a  matter 
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of  fact,  the  evidence  shows  that  the  employee  was  not  able  to 
obtain  empldyment  which  he  could  perform  himself,  nor  would 
his  old  employer  or  the  insurer  provide  such  employment,  and 
his  inability  to  obtain  same  is,  therefore,  due  to  the  injury. 
He  is,  on  this  evidence,  totally  incapacitated  for  work. 

The  committee  of  arbitration  finds,  upon  all  the  evidence, 
that  the  insurer  should  resume  the  payment  of  the  weekly  com- 
pensation from  May  22,  1914,  to  date  of  hearing,  June  23, 
1914,  continuing  same  for  an  indefinite  period,  in  accordance 
with  the  provisions  of  the  act,  four  and  four-sevenths  weeks' 
compensation  at  $7.20,  or  $32.91,  being  due  to  said  June  23, 
1914,  the  employee,  Joseph  Brunet,  being  in  fact  totally  inca- 
pacitated for  work,  said  total  incapacity  continuing.  The  right 
is  reserved  to  either  of  the  parties  to  come  before  the  Board  on 
review,  under  Part  III.,  section  12  of  the  act,  for  a  revision  of 
this  decision  in  regard  to  future  weekly  payments,  if  the  facts 
warrant  such  action. 

Joseph  A.  Parks. 
John  M.  McCarthy. 

Addison  M.  Goldsmith  dissents. 


Case  No.  981. 

John  C.  Luken,  Employee, 
Chester  S.  Patten,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Duration  of  Incapac- 
ity. Hysteria..  Nervous  Exhaustion.  Incapacitat- 
ing Condition  due  to  the  Injury. 

The  employee  received  a  personal  injury  in  July  and  another  in  November,  1913, 
a  fall  through  a  hole  in  the  piazza  of  a  house  upon  which  he  was  employed 
as  a  carpenter  on  the  first  occasion,  and  being  precipitated  from  a  stepladder 
on  the  second.  His  head,  left  elbow,  left  hip  and  chin  were  injured  as  a  result 
of  these  injuries,  and  finally,  in  March,  1914,  he  was  obliged  to  give  up  work. 
Compensation  was  paid  for  a  time,  when  the  insurer  stopped,  believing  that 
the  incapacitating  condition  was  not  due  to  the  injury.  One  physician  tes- 
tified that  he  was  suffering  from  hysteria  and  the  other  from  nervous  ezhams- 
tion;  one  stating  that  the  hysteria  was  brought  to  the  surface  by  the  injury 
and  the  other  that  the  exhaustion  was  due  to  both  t^ccidents. 

Heldt  that  the  employee  was  entitled  to  compensation. 

Review  of  weekly  payments  before  the  Industrial  Accident  Board. 

Decision, — The  Industrial  Accident  Board  finds  and  decides  that  compensation 
should  be  continued. 
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Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  imder  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  C.  Liiken 
V,  Travelers  Insurance  Company,  this  being  case  No.  981  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Arthur 
W.  DeGoosh,  representing  the  employee,  and  William  C. 
Prout,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  the  Board  Room,  Industrial  Accident  Board, 
Boston,  Mass.,  Friday,  Jime  12,  1914,  at  10  a.m.,  and  at  the 
same  place  on  Friday,  June  26,  1914,  at  9.30  a.m. 

Appearances:  Julian  C.  Woodman  for  the  employee;  Louis 
C.  Doyle  for  the  insurer. 

It  was  agreed  that  the  employee  earned  a  weekly  wage  of 
$22,  the  only  question  in  dispute  being  whether  the  said  em- 
ployee was  now  incapacitated  by  reason  of  the  injury  received 
on  Nov.  26,  1913. 

The  evidence  shows  that  John  C.  Luken,  the  employee,  re- 
ceived a  personal  injury  arising  out  of  and  in  the  course  of  his 
employment  in  July,  1913,  and  again  in  November  of  the  same 
year.  He  was  working  as  a  carpenter,  and  had  finished  his 
work.  He  was  coming  out  of  the  house  with  his  tool  box  in 
his  hand  when  he  fell  through  a  hole  in  the  piazza  and  struck 
his  chin  on  the  box,  his  feet  and  body  going  through  the  hole. 
In  November,  1913,  the  employee  was  standing  upon  a  three- 
foot  stepladder  when  one  of  the  legs  broke  and  he  fell  back- 
wards striking  side  of  head,  left  elbow  and  left  hip.  He  lost 
time  as  a  result  of  both  accidents,  but  did  not  finally  quit  work 
until  March,  1914.  He  then  became  totally  incapacitated  for 
work  by  reason  of  the  injury,  and  has  not  worked  since. 

Dr.  Joseph  W.  Heath  testified  that  the  condition  which  the 
employee  was  now  in  might  very  reasonably  be  charged  against 
his  injuries.  He  diagnosed  this  condition  as  an  injury  to  back 
and  nervous  system,  and  nervous  shock. 

Dr.  Samuel  H.  Littlefield  stated  that  the  employee  presents 
the  picture  of  a  wonderful  physique  gone  "stale."    The  symp- 
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toms  present  in  this  case  are  those  of  hysteria.  The  injuries 
received  were  of  minor  importance,  and  imder  ordinary  cir- 
cumstances would  not  have  caused  diflBculty.  The  employee 
has  lost  his  nerve  or  control  of  them.  The  prognosis  of  the 
case  is  uncertain,  as  the  outcome  depends  upon  the  influence 
exerted  to  make  the  employee  rise  out  of  his  difficulty.  He 
should  be  encouraged  to  go  back  to  work,  and  with  his  mind 
and  body  occupied,  a  cure  would  be  effected.  The  doctor 
stated  that  he  believed  the  nervous  condition  existed  previous 
to  the  accident,  and  that  the  injury  simply  brought  it  to  the 
surface. 

The  employee  ha;d  been  referred  to  Dr.  J.  W.  Courtney,  as 
the  impartial  physician  appointed  by  the  Board,  and  the  latter 
reported  as  follows:  — 

Mat  12,  1914. 

Robert  E.  Grandfield,  Esq.,  Secretary ^  Industrial  Accident  Board,  1 
Beacon  Street,  Boston,  Ma^s, 
Dear  Sir:  —  At  the  request  of  your  Board  I  examined,  on  May  11, 
1914,  one  John  C.  Luken.  My  feeling  about  him  is  that  he  is  suffering 
from  a  rather  marked  degree  of  nervous  exhaustion,  the  result  of  his 
accidents.  What  he  should  do  is  to  spend  the  summer  out  of  doors,  occu- 
pied with  some  light  and  interesting  form  of  work.  He  does  not  need 
medicine.  K  he  carries  out  this  suggestion  he  ought  to  be  in  condition 
for  his  real  work  by  autumn. 

Very  truly  yours, 

J.  W.  Courtney. 

The  evidence  further  shows  that  for  the  period  of  thirty- 
seven  weeks  intervening  between  the  date  of  the  first  injury  and 
the  cessation  of  work  by  the  employee  on  March  13,  1914,  he 
earned  the  sum  of  $604.50,  or  an  average  weekly  wage  of 
$16.34,  as  against  the  full  average  weekly  wage  of  $22.  The 
employee  has  been  totally  incapacitated  for  work  from  March 
13,  1914,  said  total  incapacity  for  work  continuing. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
the  employee  was  partially  incapacitated  for  work  by  reason  of 
the  injuries  received  in  July  and  November,  1913,  and  earned 
an  average  weekly  wage  of  $16.34,  for  a  period  of  thirty-seven 
weeks,  being  entitled  to  the  sum  of  $2.83  weekly  during  said 
period,  or  a  total  of  $104.71;  and  that  since  March  13,  1914, 
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the  employee  has  been  totally  mcapacitated  for  work  by  reason 
of  a  condition  of  nervous  exhaustion,  the  result  of  his  injuries, 
a"  weekly  compensation  of  $10  being  due  on  account  of  said 
total  incapacity  to  date  of  hearing,  June  12,  1914,  that  is,  com- 
pensation for  a  period  of  thirteen  weeks,  or  a  total  of  $130, 
making  a  total  sum  due  in  all  of  $234.71,  less  any  weekly  pay- 
ments which  the  insurer  has  made  since  the  date  of  the  first 
injury. 

The  committee  recommends  that  the  employee  endeavor  to 
occupy  himself  with  light  work,  such  as  Dr.  Courtney  suggests, 
and  thereby  fit  himself  for  the  resiunption  of  his  previous  work 
at  the  eariiest  possible  date. 

This  decision  and  all  findings,  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III. 
of  the  Workmen's  Compensation  Act  and  the  general  provisions 
of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Arthur  W.  DeGoosh. 
William  C.  Prout. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on 
Review  of  Weekly  Payments. 

The  claim  for  review  of  weekly  paymenjts  under  section  12, 
Part  III.  of  the  act  having  been  filed,  the  Industrial  Accident 
Board  heard  the  parties  and  their  witnesses  on  Thursday, 
Nov.  12,  1914,  at  2  p.m.,  in  the  Hearing  Room  of  the  Indus- 
trial Accident  Board,  New  Albion  Building,  Boston,  Mass., 
and  finds  and  decides  as  follows:  — 

Julian  C.  Woodman  appeared  as  counsel  for  the  employee, 
and  L.  C.  Doyle  appeared  as  counsel  for  the  insurer. 

Dr.  Charles  D.  Sawin,  called  by  the  insurer,  testified  that  he 
had  examined  Mr.  Luken  on  Oct.  1,  1914,  and  foimd  him  to  be 
in  first-class  physical  condition,  but  a  man  who  was  absorbed 
more  or  less  in  self-study;  that  he  could  not  find  any  objective 
conditions  resulting  from  his  injury,  but  that  he  had  signs  of 
some  nervous  excitement,  and  that  these  subjective  symptoms, 
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if  real,  indicate  a  certain  degree  of  nervous  weakness;  that  he 
could  not  tell  whether  these  symptoms  of  nervous  weakness 
were  genuine  or  not,  having  seen  the  man  only  once.  The 
doctor  stated  that,  in  his  opinion,  the  man  was  able  to  work  at 
the  time  of  this  examination;  that  it  would  be  better  for  him  to 
go  to  work  and  do  something,  because  it  is  a  recognized  fact 
that  in  a  case  of  this  kind  the  best  thing  to  do  is  to  divert  his 
attention  from  himself;  that  it  makes  a  man  more  self-cen- 
tered if  he  does  not  occupy  himself,  because  he  studies  him- 
self more,  and  these  symptoms  are  apt  to  become  fixed  by 
constant  attention  to  them. 

John  C.  Luken,  the  employee,  testified  that  in  accordance 
with  the  instructions  of  Dr.  Courtney  to  spend  the  summer  out 
of  doors  he  went  on  a  small  excursion  boat;  that  at  this  time 
he  was  taking  medicine  by  the  advice  of  his  own  physician,  but 
at  the  suggestion  of  the  Board  and  Dr.  Courtney  he  dropped 
medicine,  and  for  the  first  two  weeks  on  the  boat  he  felt  good, 
but  later  on,  without  taking  the  medicine,  he  commenced  to  go 
back  where  he  was  in  the  beginning;  that  at  times  on  board  he 
was  troubled  with  numbness  and  pains  in  his  legs  and  a  feeling 
of  listlessness;  that  since  leaving  the  boat  he  has  taken  exer- 
cise every  day,  walking  a  little,  and  doing  some  gardening; 
that  on  September  22  he  attempted  to  work  as  a  carpenter,  and 
had  to  give  up  after  working  five  hours  because  he  could  not 
stand  on  his  legs;  that  again  on  Nov.  9,  1914,  he  went  to  work 
and  worked  for  two  days,  but  could  not  continue  because  his 
legs  gave  out.  Mr.  Luken  stated  that  after  exertion  of  any 
kind,  or  walking,  he  feels  spasmodic  pains  in  his  legs,  which 
after  a  while  become  permanent;  that  small  bunches  of  flesh 
then  rise  on  his  legs,  similar  to  a  flee  bite;  that  he  then  has  a 
sensation  of  prickly  numbness  in  his  legs  and  no  control  of 
same.  He  stated  that  this  was  the  exact  feeling  in  his  legs  up 
to  the  present  time,  and  that  because  of  this  condition  he  was 
not  able  to  work. 

Dr.  James  W.  Heath,  called  by  the  employee,  stated  that 
Mr.  Luken  had  been  his  patient  during  the  time  of  his  sickness; 
that  in  his  opinion  the  employee  was  not  now  able  to  work  in 
his  present  condition;  that  it  was  impossible  to  say  what  the 
trouble  is,  but  it  is  evident  that  he  has  a  condition  which  gives 
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him  a  good  deal  of  trouble  subjectively;  that  he  could  not 
state  whether  the  symptoms  were  genuine  or  not,  but  that 
they  seemed  to  be  genuine;  that  if  he  had  the  proper  kind  of 
work  it  might  possibly  help  him  in  diverting  his  mind  from  his 
troubles. 

Dennis  Quinn,  foreman  for  Chester  S.  Patten,  testified  that 
Mr.  Luken  worked  under  his  direction  the  latter  part  of 
September.  He  stated  that  when  Mr.  Liiken  came  to  work  in 
the  morning  he  seemed  to  feel  all  right,  but  about  2  o'clock  in 
the  afternoon  he  came  to  Mr.  Quinn  and  told  him  that  he  could 
not  work  any  longer  as  his  legs  had  given  out  from  under  him. 
Mr.  Quinn  stated  that  he  suggested  that  Mr.  Luken  try  and 
work  a  little  longer,  which  he  did,  but  he  haa  to  give  up  at 
3  o'clock;  that  he  looked  as  though  he  was  in  pain;  that  at 
this  time  he  was  not  doing  heavy  work,  but  the  lightest  kind 
of  work  which  Mr.  Quinn  could  give  him. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  employee  has  been  totally  incapacitated  for  work  from 
Sept.  24,  1914,  by  reason  of  a  condition  of  neurosis  having  a 
causal  relation  with  the  personal  injury  received  by  him  in 
November,  1913,  arid  that  the  period  of  said  total  incapacity 
for  work  is  not  now  determinable.  There  is  due  the  employee, 
therefore,  a  weekly  compensation  of  $10  dating  from  Sept.  24, 
1914,  to  Nov.  12,  1914,  the  date  of  this  hearing,  seven  weeks, 
making  a  total  of  $70. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  983. 

Mary  Suidy,  Employee. 

Everett  Mills,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

ArisiI^g  out  of  the  Employment.  Disease,  Tuberculosis. 
Traumatism  accelerates  Condition  of  Bone  Tltber- 
culosis.    Compensation  awarded. 

The  employee  received  a  personal  injury  on  Oct.  7,  1913,  which  materially  aggra- 
vated and  accelerated  a  dormant  condition  of  bone  tuberculosis  to  the  point 
that  she  was  obliged  to  give  up  employment.  The  employee  stated  that  she 
was  sitting  on  a  box  sorting  spools.  She  started  to  get  down  for  the  purpose 
of  going  to  her  machine  to  place  the  spools  thereon,  when  she  slipped  and 
injured  her  ankle.  Two  operations  were  performed  for  the  purpose  of  removing 
diseased  bones.  The  medical  evidence  indicated  that  the  employee  never 
would  have  a  good  foot. 

Held,  that  the  incapacity  was  due  to  the  injury. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mary  Suidy  v. 
Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  983  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman.  Dr.  W.  H. 
Merrill,  representing  the  employee,  and  E.  Eben  Grimes,  rep- 
resenting the  insurer,  heard  the  parties  and  their  witnesses  in 
the  Hearing  Room,  Court  House,  Lawrence,  Mass.,  on  Tues- 
day, July  14,  1914,  at  1.30  p.m. 

E.  J.  Ford  appeared  as  counsel  for  the  employee,  and  John 
W.  Cronin  appeared  for  the  insurer. 

The  only  question  in  the  case  is  whether  the  employee  is 
incapacitated  by  reason  of  an  injurj'  arising  out  of  and  in  the 
course  of  her  employment. 

It  was  agreed  that  the  average  weekly  wages  of  the  em- 
ployee were  $8.19. 

Mary  Suidy,  the  employee,  testified  that  she  was  employed 
in  the  weaving  department  of  the  Everett  Mills  for  more  than 
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a  year  before  the  accident.  She  did  "feeding"  work,  that  is, 
she  took  the  spools  of  cotton  from  the  boxes  and  put  them  on 
the  machine.  It  was  customary  for  girls  doing  this  work  to  sit 
on  the  boxes.  When  she  sat  on  the  box  her  feet  were  about 
twelve  or  fifteen  inches  from  the  floor.  On  the  day  of  the  acci- 
dent, Oct.  7,  1913,  she  was  sitting  on  a  box,  and  after  sorting 
the  spools  she  put  them  on  her  arm  and  started  to  get  down 
from  the  box  for  the  purpose  of  going  to  the  machine.  As  she 
.started  to  get  down  her  toes  touched  the  floor  first,  and  in  some 
way  her  foot  slipped  and  immediately  she  felt  a  pain  in  her 
ankle.  This  happened  about  11  o'clock  in  the  morning,  and 
she  continued  to  work  all  that  day,  walking  back  and  forth 
between  the  machines,  although  her  foot  hurt  her  very  much. 
That  evening  when  she  was  going  to  the  washroom  she  met  a 
girl,  Leonora  Siek,  whom  she  told  about  the  accident,  telling 
her  that  her  foot  ached  terribly.  She  also  met  the  second-hand 
and  the  loom  fixer,  a'nd  the  second-hand  asked,  "What  is  the 
matter  with  you,  Mary?"  and  that  she  pointed  to  her  foot. 
She  was  not  able  to  go  to  work  the  next  day  and  was  attelided 
by  Dr.  Eidam,  and  later  by  Drs.  Hancock  and  Dearborn.  She 
was  not  lame  before  the  injury,  but  has  been  lame  ever  since, 
and  has  been  obliged  to  use  crutches  ever  since  coming  from  the 
hospital.  The  first  time  Dr.  Eidam  came  she  did  not  tell  him 
how  she  hurt  her  foot,  but  the  second  and  third  time  she  told 
him  how  she  slipped  off  a  box.  She  never  told  any  girls  that 
her  foot  troubled  her  before  the  accident;  she  first  complained 
of  pains  in  that  foot  on  the  day  of  the  accident. 

Leonora  Siek  testified  that  she  worked  in  the  weaving  de- 
partment of  the  Everett  Mills;  that  she  did  not  see  Mary  Suidy 
when  she  got  hurt,  but  that  she  saw  her  limping  and  asked  her 
what  was  the  matter,  aiid  that  Mary  told  her  that  she  slipped 
and  hurt  herself;  that  Mary  Suidy  did  not  go  to  work  the  next 
day,  and  that  she,  the  witness,  had  never  seen  Mary  limp  be- 
fore this  day.  She  asked  Mary  this  question  about  five  min- 
utes before  half  past  5. 

Mary  Dziedzuiga  testified  that  she  knew  the  employee, 
Mary  Suidy,  for  about  one  year,  and  that  she  lived  with  her 
at  the  time  of  the  accident  and  for  four  months  following; 
that  before  the  accident  she  was  well  and  healthy,  and  the 


Digitized  by  VjOOQ IC 


SUIDY  V.  MASSACHUSETTS  EMPLOYEES  INSURANCE  ASSO'n.    259 

first  time  she  heard  her  complain  about  her  foot  was  the  next 
morning  after  the  accident,  when  she  did  not  go  to  work,  and 
that  she  went  from  her  house  to  the  hospital.  The  way  she 
figured  it  was  the  7th  of  October  that  Mary  first  complained  of 
her  foot  was  that  Mary  paid  her  rent  on  the  8th,  and  it  was 
the  morning  before  the  rent  was  due  that  she  complained  of 
her  foot  paining. 

Mary  Maczka  testified  that  she  knew  Mary  Suidy  in  the  old 
country,  and  that  she,  Mary  Suidy,  visited  her  the  same  eve- 
ning that  she  was  hurt,  and  told  her  about  the  injury  to  her 
foot,  and  that  she  bathed  and  bandaged  it  and  got  something 
from  the  drug  store;  she  never  saw  her  lame  before  this  time. 
She  saw  her  the  Sunday  before  the  accident,  and  she  never 
made  any  complaint  about  her  foot  at  this  time. 

Dr.  Henry  F.  Dearborn  testified  that  he  first  attended  the 
employee,  Mary  Suidy,  when  she  was  a  patient  at  the  Lawrence 
General  Hospital,  sometime  in  January  of  this  year.  The  foot 
at  that  time  was  swollen,  red  and  showed  evidence  of  being 
tender  and  painful.  He  had  an  X-ray  picture  taken  at  the 
time  and  the  X-ray  showed  a  diseased  condition  of  the  bone. 
He  opened  her  foot  and  scraped  out  some  of  the  dead  bone, 
packed  it  and  did  the  usual  thing  that  is  done  in  cases  of  this 
kind,  —  bandaged  it  and  put  a  cast  on  shortly  after  this.  He 
saw  her  until  February  1  and  then  lost  track  of  her.  The  foot 
looked  like  a  tubercular  foot  from  the  X-ray  and  the  diseased 
condition  of  the  bone.  The  doctor  testified  that  it  is  possible 
for  tuberculosis  to  develop  from  traimiatisms,  and  that  bone 
tuberculosis  often  comes  from  a  blow  or  injury  such  as  had 
been  described  at  the  hearing;  that  this  tubercular  condition 
was  right  below  the  ankle;  that  at  the  present  time  it  did  not 
look  like  a  favorable  outcome;  and  that  it  is  not  certain  whether 
she  is  ever  going  to  have  the  use  of  her  foot  or  not.  The 
doctor  further  testified  that  the  injury,  as  described,  was  a 
possible  and  probable  cause  of  this  condition,  and  that  in  his 
opinion  it  was  an  adequate  cause  for  tuberculosis. 

Dr.  Hancock  testified  that  this  case  was  first  called  to  his 
attention  sometime  in  January.  He  was  attending  another 
patient  in  the  same  house  when  he  was  called  in  to  attend  this 
girl.    He  examined  her  foot  and  found  that  it  was  swollen,  red, 
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and  that  there  were  signs  of  pus.  It  was  tender  all  over,  — 
over  the  top  of  the  foot  and  across  the  ankle.  He  advised  her 
to  go  to  the  hospital  at  once  and  have  an  X-ray  taken.  After 
taking  the  X-ray  he  decided  that  an  operation  was  necessary. 
She  was  then  put  in  the  charitable  ward  of  the  hospital  and  the 
operation  was  performed.  She  stayed  in  the  hospital  a  week  or 
ten  days  and  then  went  home.  He  saw  her  at  intervals  and 
dressed  the  wound  for  her.  The  doctor  explained  that  this 
process  of  bone  decay  simply  progresses,  and  that  the  disease 
spreads  from  one  bone  to  another,  and  that  in  this  case  it  is 
quite  probable  that  eventually  it  will  result  in  the  loss  of  her 
leg.  Dr.  Hancock  testified  that,  taking  into  consideration  the 
testimony  of  the  girl's  previous  good  health  and  her  general 
appearance  before  the  time  of  the  accident  and  the  subsequent 
development  of  the  foot,  he  believed  it  was  possible  that  the 
tuberculosis  was  brought  on  by  the  accident,  and  that  it  was 
a  fact  that  such  injuries  could  cause  tuberculosis.  The  doctor 
explained  that  in  order  to  have  tuberculosis  set  up  by  a  blow 
it  is  necessary  that  the  tubercular  germs  exist  in  the  system, 
and  that  a  blow  or  a  strain  to  a  certain  part  will  cause  lowered 
vitality  to  that  part  and  thus  cause  the  tuberculosis  to  start 
up.  If  it  were  a  fact  that  this  girl  had  pain  four  or  five  days 
before  this  accident,  this  injury  might  make  that  condition 
worse  or  bring  it  to  a  head,  or,  in  other  words,  it  might  acceler- 
ate that  condition  to  such  a  degree  that  it  would  bring  about  a 
serious  condition.  Dr.  Hancock  further  testified  that  he  was 
treating  this  girl  since  she  lieft  the  hospital,  and  that  it  was 
questionable  whether  by  prolonged  rest  and  care  the  foot  could 
be  saved.  If  the  foot  does  improve  the  improvement  is  going 
to  be  very  slow,  covering  a  period  of  months.  She  is  absolutely 
incapacitated  for  work  at  the  present  time.  She  has  had  a 
second  operation  performed  by  Dr.  Wood  of  Boston,  who  re- 
moved all  the  bones  of  the  foot  except  the  small  bones  that 
form  the  toes  and  part  of  the  os  calcis,  and  whether  eventually 
this  thing  heals  up  or  not,  she  is  deformed  for  life,  and  will  have 
a  foot  which  under  the  best  of  circumstances  is  not  going  to  be 
a  good  foot. 

Mary  Jankowska  testified  that  she  worked  in  the  Everett 
Mills  and  knew  Mary  Suidy;  that  Mary  Suidy  told  her  she 
had  a  sore  foot,  but  she  could  not  remember  when  Mary  told 
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her  this,  whether  it  was  the  last  day  Mary  worked  or  three  or 
four  days  previous  to  this  time.  She  remembered  that  Mary 
Suidy  showed  her  a  sore  foot  at  one  time,  but  could  not  re- 
member what  month  or  what  day  it  was. 

William  Crawford  testified  that  he  was  the  second-hand,  and 
that  he  knew  Mary  Suidy  and  that  he  saw  her  several  times 
during  the  day;  that  he  first  learned  of  her  condition  through 
Mr.  Hatch,  a  member  of  the  corporation,  about  two  and  a  half 
or  three  months  ago;  that  he  had  probably  sixty  people  under 
him  in  the  weaving  department,  and  that  it  was  his  duty  to  go 
through  that  department  and  see  them  perform  their  work.  He 
testified  that  he  did  not  remember  speaking  to  Mary  Suidy 
about  her  foot,  although  he  might  have  done  this  and  have 
forgotten  about  it. 

Tapala  Lukutiewicz  testified  that  she  worked  in  the  Everett 
Mills  and  that  she  knew  Mary  Suidy.  She  saw  her  walking 
lame,  about  half  past  12,  on  the  street  on  Wednesday.  She 
knew  it  was  Wednesday  because  it  was  the  pay  day,  but  she 
could  not  remember  what  month  it  was.  All  she  remembered 
was  that  she  saw  her  on  a  Wednesday,  that  she  was  lame  and 
she  did  not  see  her  after  this  day. 

We  find  that  Mary  Suidy  was  employed  on  Oct.  7,  1913, 
at  the  Everett  Mills,  and  that  on  said  date  she  received  an 
injury  arising  out  of  and  in  the  course  of  her  employment;  that 
this  injury,  on  the  weight  of  the  medical  evidence,  was  an  ade- 
quate cause  and  was  the  cause  for  the  lighting  up  of  a  pre-exist- 
ing tubercular  condition,  bringing  this  tubercular  condition  to 
a  focus,  which  necessitated  an  operation  afterwards;  that  she 
is  at  the  present  time,  and  has  been  since  the  accident,  totally 
incapacitated  by  reason  of  this  injury;  and  that  said  incapacity 
will  extend  indefinitely  into  the  future. 

We  find  that  she  is  entitled  to  recover  $4  a  week  from  Oct. 
21,  1913,  the  fifteenth  day  after  the  injury,  up  to  July  14,  1914, 
the  date  of  the  hearing,  a  period  of  thirty-eight  weeks,  amount- 
ing to  $152,  said  compensation  to  continue  indefinitely  into  the 
future;  and  also  that  she  is  entitled  to  two  weeks'  medical 
and  hospital  attendance,  beginning  with  the  day  of  the  accident. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,   are  made  subject  to 
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review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Dudley  M.  Holm  ax. 
Wm.  H.  Merrill. 
E.  Eben  Grimes. 


Case  No.  985. 

Margaret  M.  Sandner,  Claimant,  Harry  Sandner  (De- 
ceased), Employee. 

BiEBERBACH  BROTHERS,  Employer, 

Employers'  Liability  Assurance  Corporation,  Ltd., 
Insurer. 

Arising  out  of  the  Employment.  Death.  Disease.  Bur- 
den of  Proof.  No  Evidence  of  Trauma.  Death  due 
TO  Condition  of  Cirrhosis  of  Liver  and  Deurium 
Tremens.    Compensation  denied. 

The  claunant  aaked  for  compensation  on  the  ground  that  her  husband,  the  em- 
ployee, died  of  an  injury  received  as  the  result  of  a  blow  incurred  by  lifting  a 
barrel  of  gin  while  performing  work  for  the  subscriber.  The  evidence  failed 
to  substantiate  the  claim,  showing  that  there  was  no  evidence  of  a  traimia,  or 
blow,  and  that  the  employee  died  from  a  condition  of  cirrhosis  of  the  liver  and 
delirium  tremens,  which  had  no  causal  connection  with  the  alleged  injury. 

Held,  that  the  death  of  the  employee  was  not  due  to  a  personal  injury,  as  claimed. 

Review  and  rehearing  before  the  Industrial  Accident  Board. 

Deciaion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitraiion, 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Margaret  M.  Sandner 
u.  Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  985  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  George  H.  Mirick, 
340  Main  Street,  Worcester,  Mass.,  representing  the  claimant, 
and  Edwin  H.  Crandell,  340  Main  Street,  Worcester,  Mass., 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
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at  Room  30,  City  Hall,  Worcester,  Mass.,  Monday,  June  22, 
1914,  at  2  P.M. 

Marvin  Taylor  of  Worcester,  Mass.,  appeared  for  the  claim- 
ant, and  Charles  M.  Milton  of  Worcester,  Mass.,  appeared  for 
the  insurer,  as  counsel. 

The  claunant  contends  that  Harry  Sandner,  while  lifting  a 
barrel  of  whiskey,  received  a  sevfere  blow  in  the  stomach,  caus- 
mg  a  hemorrhage  of  the  blood  vessels  in  the  stomach  from 
which  he  died  a  few  days  afterwards. 

The  insurer  contends,  first,  that  death  was  not  due  to  the 
accident  as  contended  by  the  claimant;  t)iat  he  died  of  delirium 
tremens  and  cirrhosis  of  the  liver;  and  that  the  injury  was  not 
a  contributing  cause  of  either  of  these  complaints.  The  second 
contention  was  that  the  claimant  was  not  the  lawful  widow  of 
Harry  Sandner,  for  the  reason  that  her  first  husband,  Mr. 
Thomas,  procured  a  divorce  from  her  on  the  groimd  of  adul- 
terj',  on  June  10,  1908,  and  that  on  April  20,  1909,  within  the 
two-year  period,  she  went  to  Nashua,  N.  H.,  with  Harry 
Sandner,  who  was  keeping  company  with  her  at  this  time,  and 
that  both  parties,  knowing  of  the  prohibition  against  her 
marriage,  went  to  New  Hampshire  for  the  purpose  of  getting 
married,  with  the  intention  of  coming  back  here  to  Massa- 
chusetts to  live. 

The  substantial  evidence  is  as  follows:  — 

Thomas  Brosnahan,  105  Summer  Street,  Worcester,  Mass., 
testified:  — 

I  was  working  for  Harry  Sandner,  and  he  was  the  one  who  paid  me. 
I  worked  with  him  since  the  first  of  February,  but  have  known  him  for 
ax  years,  and  always  considered  him  as  strong  as  the  ordinary  man.  He 
weighed  about  175  or  180  pounds.  On  the  day  he  was  hurt  we  were  down 
to  the  Boston  &  Albany  freight  house  on  Franklin  Street  to  get  a  barrel 
(rf  whiskey.  The  barrel  was  lying  at  the  oflBice,  and  we  rode  up  to  pretty 
near  the  door.  We  each  took  hold  of  it'  lengthwise  and  rolled  it  down  to 
set  it  on  the  tailboard  of  the  wagon,  and  as  he  did,  he  slipped  and  1  slipped, 
and  he  kmd  of  fell  back  and  it  knocked  him  three  or  four  feet.  We  after- 
guards got  hold  again  and  put  it  on  the  team.  Going  home  1  met  a  friend 
on  Summer  Street  and  I  left  Sandner.  The  barrel  going  down  struck  him 
a  glancing  blow.  I  do  not  know  whether  it  was  on  the  chest  or  stomach. 
He  went  backwards  but  did  not  fall.  This  happened  about  10  o'clock  in 
the  morning.  After  that  we  went  out  and  delivered  some  beer  on  the 
^est  side.    When  we  came  back  he  complained  about  being  sick.    This 
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was  about  12  o'clock  and  he  said  he  was  not  going  to  dinner.  He  went 
down  to  the  shop  and  I  went  to  dinner  at  my  own  house.  About  half 
past  1  or  2  we  started  on  the  lake  trip,  taking  orders  to  customers,  and  he 
started  spitting  phlegm  with  a  little  bit  of  blood  in  it.  It  was  greenish 
with  a  small  spot  of  blood.  He  did  this  quite  often.  Going  down  he  was 
coughing  so  badly,  when  we  came  to  Plantation  Street  he  got  off  and  took 
a  couple  of  glasses  of  water.  We  went  to  the  different  customers,  but  he 
could  do  nothing  and  said  something  was  the  matter  with  him.  He  was 
sick  all  the  way  back  and  was  spitting  so  much  he  was  exhausted.  He 
usually  drove,  but  I  drove  home  this  day.  His  eyes  were  racked.  A 
glass  of  beer  that  morning  was  all  I  saw  him  taking  and  nothing  in  the 
afternoon.  I  was  with  him  from  8.30  to  12,  and  from  1.30  to  5.45.  About 
6  o'clock  he  went  up  to  the  hay  loft  and  said  he  could  not  work  any  longer, 
he  was  all  in.  He  looked  sick.  I  never  knew  him  before  to  go  up  to  this 
loft  to  sleep.  He  stayed  there  imtil  9.30  or  9.45.  I  went  up  to  the  loft 
to  see  him  two  or  three  times,  but  he  was  sound  asleep  each  time.  I  tried 
to  wake  him  two  or  three  times,  but  he  said  he  was  too  sick  to  get  up. 
When  he  came  down  he  looked  all  in.  He  told  me  he  could  do  nothing. 
He  washed  up  and  went  to  get  his  money  at  10  o'clock.  From  February 
to  April,  the  time  I  worked  with  Mr.  Sandner,  I  saw  him  taking  a  drink 
of  whiskey  in  the  morning  and  sometimes  a  glass  of  beer.  I  never  saw 
him  take  more  than  a  couple  of  beers  or  whiskies  a  day.  When  I  ate 
meals  with  him  he  either  drank  coffee  or  milk,  never  whiskey.  I  went  to 
lunch  with  him  at  least  twice  a  week.  I  never  saw  him  under  the  influence 
of  liquor.  I  never  saw  him  after  working  hours.  I  have  never  seen  Mrs. 
Sandner  imtil  to-day.  Harry  Sandner's  father  is  an  officer  of  the  Bieber- 
bach  store.  I  was  not  there  when  Harry  got  back  to  the  store  with  the 
barrel  of  whiskey.  Harry  used  to  pay  me  II  or  $1.50  a  day  out  of  his 
own  money.  That  night  there  were  other  men  around  the  store  taking 
out  orders,  but  I  did  not  do  any  work  because  I  worked  for  Harry  and  he 
was  not  there. 

Mrs.  Margaret  M.  Sandner  testified:  — 

I  have  been  living  in  Worcester  twenty  years  and  was  born  in  England. 
I  was  married  to  Walter  F.  Thomas,  and  he  obtained  a  divorce  from  me 
June  10,  1908,  the  decree  becoming  absolute  Dec.  10,  1908.  I  was  not  in 
court  at  the  time  of  the  trial,  and  instructed  ray  counsel,  Mr.  Hall,  to 
drop  the  matter  some  time  after  it  was  instituted.  The  divorce  was 
granted  on  the  ground  of  adultery.  Before  the  divorce  was  granted  I  had 
been  around  with  Mr.  Sandner,  and  it  was  of  him  my  husband  com- 
plained. After  this  divorce,  I  was  living  in  Worcester  and  continued  to 
live  there.  Later  I  went  to  Boston  and  lived  with  my  brother  about 
three  months  before  my  marriage  to  Mr.  Sandner.  At  this  time  Mr. 
Sandner  was  working  in  Pawtucket,  R.  I.  It  was  a  time  of  no  license  in 
Worcester,  and  he  had  been  there  three  or  four  months.    On  the  20th  of 
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April,  1909,  we  went  to  Nashua,  N.  H.,  and  were  married.  [Certificate  of 
marriage  and  record  of  the  city  clerk  submitted.]  I  went  back  to  Boston 
and  Harry  went  to  Pawtucket.  I  stayed  in  Boston  about  four  weeks  and 
then  Harry  got  a  job  in  Clinton.  We  went  to  live  together  on  Pleasant 
Street,  Worcester,  Harry  going  back  and  forth  to  Clinton  every  day.  Up 
to  the  day  of  his  death  we  lived  together.  There  were  no  children  by  this 
marriage.  From  the  time  I  received  my  divorce  to  the  day  I  was  married, 
no  lawyer  told  me  about  any  limitation  upon  my  marrying  again  within 
two  years.  I  think  Mr.  Taylor  told  me  this  about  a  year  ago,  when  I 
had  been  married  to  Mr.  Sandner  about  four  years.  After  getting  my 
divorce  I  kept  company  with  Mr.  Sandner.  Mr.  Sandner*s  people  were 
opposed  to  our  marriage.  I  went  to  Mr.  Webster,  an  attorney  in  Worces- 
ter, in  regard  to  his  family's  attitude  towards  me.  This  was  after  the  six 
months'  period  from  the  time  of  the  granting  of  the  divorce.  He  sug- 
gested our  getting  married  to  settle  the  trouble.  I  thought  Harry's  people 
might  object  if  we  took  out  a  license  in  Worcester,  and  I  did  not  want 
to  ^0  to  Boston  on  account  of  my  brother,  because  he  had  just  as  much 
objection.  Mr.  Webster  suggested  Portland,  Me.,  or  New  Hampshire. 
Mr.  Webster  never  said  an3rthing  about  a  two  years'  statute.  We  went 
outside  the  State  to  avoid  the  people,  that  is  all.  I  thought  I  was  his 
lawfully  wedded  wife  and  had  a  right  to  live  with  him.  His  health  has 
always  been  very  good  —  never  was  sick  a  day.  He  only  had  a  doctor 
for  an  accident  when  his  toe  was  crushed.  He  worked  every  day  and  was 
a  steady  worker.  He  was  a  home  man,  never  out  evenings  imless  I  was 
with  him.  He  used  to  get  home  from  work  about  6  o'clock,  but  on  Satur- 
days it  would  be  nearly  11  o'clock.  He  was  a  strong,  muscular  man,  with 
rosy  complexion,  and  was  a  good,  hearty  eater.  I  never  saw  him  in  my 
life  under  the  influence  of  liquor  so  as  to  call  him  drunk.  Occasionally  on 
Sundays  he  would  have  a  glass  of  beer.  He  never  drank  in  the  bvenings 
at  home.  He  never  drank  whiskey  at  home  to  my  knowledge.  He  came 
home  sober  every  night.  He  was  never  treated  by  any  doctor  for  drink. 
I  never  saw  his  hand  tremble  except  at  the  hospital,  which  was  caused  by 
the  amount  of  blood  he  lost.  He  got  home  that  Saturday  evening  about 
10  o'clock,  and  I  asked  him  why  he  was  home  so  early,  and  he  said  he  did 
not  feel  well.  Then  he  went  to  bed.  He  did  not  eat  or  drink  an3rthing 
that  night.  Harry  did  not  sleep  much  during  the  night.  During  the  early 
morning  he  was  in  the  bathroom,  and  at  7  o'clock,  when  I  got  up,  he  was 
there  again.  I  went  in  and  he  was  spitting  blood.  Then  he  lay  down  on 
the  couch  in  the  sitting  room.  In  a  few  minutes  he  went  back  to  the 
bathroom  and  spit  up  a  lot  of  blood.  I  called  for  Dr.  Bieberbach,  but  he 
was  not  in.  Harry  was  exhausted  and  asked  for  a  drink  of  water  because 
he  felt  weak.  I  gave  him  the  water,  but  it  came  up.  He  went  to  the 
bathroom  for  the  third  time  and  spit  up  more  blood.  I  got  him  back  to 
the  couch  and  called  for  Dr.  Wall,  but  he  was  out.  Harry  then  spit  up 
about  two  or  three  quarts  of  blood  into  a  vessel  I  had  placed  near  the 
couch.    I  had  given  him  no  water  after  the  first  and  he  had  had  nothing 
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to  eat.  Dr.  Bieberbach  came  about  10.30  o'clock.  My  husband  went  to 
the  hospital  about  3  o'clock  and  I  went  with  him.  When  we  reached  the 
hospital  a  man  asked  Harry  some  questions,  and  then  he  was  taken  to 
the  ward  and  put  to  bed.  We  stayed  with  him  imtil  6.30  p.m.,  and  while 
there  he  had  two  attacks  of  vomiting.  I  saw  him  again  in  the  ward  Mon- 
day night  at  7  o'clock.  He  appeared  comfortable  and  said  he  would  be 
home  next  day.  The  next  I  heaxd  was  on  Tuesday  morning  at  10  o'clock. 
He  was  on  the  dangerous  list.  When  I  got  to  the  hospital  his  brother 
told  me  he  had  died.  I  did  not  hear  about  anything  that  happened 
during  the  night. 

George  E.  Sandner,  father  of  Harry  Sandner,  testified:  — 

I  have  been  in  business  with  Bieberbach  Brothers  and  am  now  a 
member  of  the  firm.  My  son  was  working  for  Bieberbach  Brothers  since 
he  was  twenty  years  old,  except  a  short  time  when  he  worked  for  Bowler 
Brothers.  So  far  as  drinking  is  concerned,  I  could  not  say  my  «on  Harry 
drank  to  excess  except  as,  naturally,  a  fellow  will  take  a  glass  of  beer  once 
in  awhile.  I  have  never  seen  him  intoxicated,  but  have  seen  him  feeling 
pretty  good,  but  have  not  seen  him  drunk.  I  would  see  him  drink  perhaps 
a  bottle  of  beer  a  day.  I  did  not  see  him  drink  whiskey  very  often.  A 
barrel  of  beer  weighs  about  350  or  400  pounds.  All  I  know  about  the 
accident  is  that  this  day  I  sent  him  for  a  barrel  of  gin  to  the  depot,  and 
he  came  back  all  alone.  I  was  down  in  the  rear  of  our  bottling  shop.  I 
said,  "Look  at  him  lifting  that  barrel  all  alone  from  the  team."  That  is 
the  last  I  saw  of  him  till  he  came  into  the  shop  and  took  the  orders  to  the 
lake.  I  sent  him  for  this  barrel  after  dinner.  Brosnahan  worked  on  the 
team  helping  my  son,  and  if  he  was  paid  he  was  paid  by  my  son.  The 
next  I  saw  of  Harry  was  about  6  o'clock,  when  he  came  back  from  the  lake. 
He  said  he  was  not  feeling  well.  I  saw  him  head  for  the  bam,  and  the  next 
I  heard  was  that  he  was  lying  down  in  the  hay  loft.  I  never  knew  him  to 
do  this  before.  Usually  there  are  orders  to  go  out  Saturday  evening,  but , 
there  were  not  very  many  that  night  so  I  did  not  bother  him.  Later  he 
came  into  the  store  and  said  he  was  not  feeling  well  and  thought  he  would 
go  home.  That  was  the  last  I  saw  of  him.  My  younger  son  told  us,  Sun- 
day night,  that  Harry  was  in  the  hospital,  so  my  wife  called  the  doctor, 
and  he  told  her  that  Harry  had  had  a  hemorrhage  of  the  liver. 

Dr.  Walter  D.  Bieberbach  of  Worcester  testified:  — 

I  was  called  to  Harry  Sandner's  house  on  Sunday  morning.  He  is  my 
own  cousin.  I  went  there  about  10.30  or  11  o'clock,  and  found  him  lying 
on  a  couch  in  a  weakened  condition.  Beside  the  couch  was  a  vessel  with  a 
very  large  quantity  of  blood.  He  told  me  he  had  had  several  hemorrhages. 
I  found  his  pulse  very  weak  and  gave  him  a  very  superficial  examination 
because  I  was  afraid  of  starting  the  hemorrhage  again.  He  had  enlarge- 
ment of  the  liver,  and  going  into  the  history  of  the  case  somewhat,  he 
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explained  about  the  accident  occurring,  as  has  been  explained  here. 
Knowing  his  condition,  I  advised  his  removal  to  the  City  Hospital.  I 
tried  to  get  a  private  room,  but  would  have  to  wait  a  day  or  so.  I  decided 
to  have  him  put  in  a  ward.  The  fluid  in  the  vessel  would  amount  to  a 
couple  of  quarts.  I  examined  it  and  it  seemed  to  be  more  or  less  of  a 
bright  red  blood,  with  a  few  large  clots  in  it.  I  called  up  the  hospital  and 
they  said  his  condition  was  good,  so  I  did  not  go  up  until  the  following 
morning,  i.e.,  Monday.  I  saw  him  in  the  ward,  and  as  his  condition  was 
good  I  told  him  there  was  no  need  of  changing  into  a  room  —  that  he 
would  be  out  in  a  few  days.  I  told  him  to  lie  quietly  and  he  would  be 
all  right.  The  following  morning  I  was  called  and  told  that  Mr.  Sandner 
was  placed  on  the  dangerous  list.  I  went  to  the  hospital  and  found  that 
he  had  died.  I  said  his  death  was  due  to  gastric  hemorrhage.  I  have 
known  Harry  for  a  good  many  years  and  would  say  he  is  a  moderate 
drinker.  I  never  knew  or  heard  of  him  drinking  to  excess.  I  knew  he 
took  a  drink  occasionally.  On  Nov.  19,  1913,  he  received  a  crushed  toe, 
and  I  treated  him  up  to  the  middle  of  January,  and  during  that  time  I 
never  saw  any  signs  of  liquor  about  him.  Excessive  use  of  alcohol  will 
cause  cirrhosis  of  the  liver,  but  I  do  not  think  it  is  a  common  cause  in 
h3rpertrophic  cirrhosis.  In  my  opinion  he  had  hypertrophic  cirrhosis  of 
the  liver,  producing  an  enlarged  condition  of  the  vessels  at  the  cardiac 
end  of  the  stomach,  and  this  injury  which  he  received  by  the  blow  of  the 
barrel  in  the  abdomen  was  the  exciting  cause  which  opened  up  one  of  the 
vessels  and  caused  the  hemorrhage  of  the  stomach.  I  do  not  think  he 
would  have  such  a  severe  hemorrhage  without  the  accident.  It  was  a 
great  surprise  to  me  when  I  learned  that  he  had  had  delirium  tremens. 
I  cannot  account  for  it  and  do  not  know  what  caused  it. 

Dr.  Jeremiah  A.  Greene,  house  doctor  at  the  Worcester  City 
Hospital,  testified:  — 

At  the  time  of  Harry  Sandner's  admission  to  the  hospital  I  took  his 
history.  I  inquired  into  his  family,  past  and  present  history,  and  foimd 
that  his  family  history  had  no  bearing  on  the  case.  His  past  history  was 
that  he  had  never  had  a  day  of  sickness,  had  always  been  a  perfectly  well 
man.  I  then  went  into  his  habits.  I  inquired  into  alcohol,  and  he  started 
off  by  telling  me  he  had  one  or  two  whiskeys  a  day.  I  told  him  I  did  not 
care  how  much  he  had  been  drinking  in  the  past,  all  I  wanted  was  the 
truth  to  try  to  help  him.  He  said  he  knew  it,  and  I  siaid  how  many  whiskeys 
have  you  been  drinking  a  day.  He  did  not  know  exactly,  and  I  tried  to 
pin  him  down  to  numbers,  and  after  talking  with  him  a  little  while  I  asked 
him  if  he  thought  five  or  six  whiskeys  a  day  was  a  fair  estimate,  and  he 
said  yes.  ■  I  asked  him  if  he  took  any  beer,  and  he  said  yes,  he  did.  I 
asked  him  about  that,  and  he  said  six  or  seven  bottles  of  beer.  I  asked 
him  how  long  he  had  been  doing  this,  and  he  said  for  years.  He  struck 
me  as  being  about  twenty-three  or  twenty-four  years  old.    I  said,  for 
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t 
years,  and  asked  him  when  he  started  in.    He  said  before  he  became  of 

age.  I  asked  him  if  he  drank  much  the  day  before,  and  he  said  not  more 
than  usual.  I  ajsked  him  if  he  was  drunk,  and  he  said  no;  if  he  had  any 
complaint  the  day  before,  and  he  said  no.  I  asked  him  about  vomiting, 
and  he  said  he  started  that  morning.  I  asked  him  if  he  had  had  any  pain 
previously,  and  he  said  no;  any  belching  of  gas,  and  he  said  he  had  had  this 
in  the  morning.  I  then  went  on  with  the  physical  examination.  He  had 
an  anxious  expression  on  his  face,  and  I  noticed  his  hands  soH  of  tremble, 
and  I  asked  him  to  hold  his  hand  out  and  spread  his  fingers  apart,  and  he 
had  a  tremor.  His  pupils  were  equal  and  regular  and  reacted  to  light. 
I  could  not  find  anything  wrong  in  regard  to  his  head,  chest,  lungs  or 
heart  until  I  got  to  the  abdomen,  and  found  the  liver  edge  about  three 
fingers  below  the  costal  border.  The  edge  of  the  liver  was  distinctly  flat. 
He  was  admitted  to  the  hospital  April  26,  1914.  The  day  he  came  in  he 
vomited  five  or  six  times  during  the  latter  part  of  the  afternoon  up  to  8 
o'clock.  After  that  he  was  all  right.  His  pulse  was  a  little  weak.  Monday 
he  was  quiet  all  day.  He  did  not  vomit  Monday.  I  gave  him  one-half 
ounce  of  brandy  three  times  a  day  during  Monday.  I  consulted  with  Dr. 
Lincoln,  the  visiting  physician.  We  gave  him  the  brandy  because  when  a 
patient  with  alcohoHc  history  is  brought  in  he  runs  the  risk  of  delirium 
tremens,  and  we  try  to  forestall  it.  I  was  in  the  house  officers'  dormitory 
Monday  evening  about  9  o'clock,  and  got  a  telephone  to  come  to  Ward 
H-2  right  away,  and  when  I  reached  there  two  men  were  trying  to  hold 
Sandner  down  in  bed.  He  had  jumped  out  of  his  bed  and  went  to  the 
next  bed  and  seized  a  patient  by  the  throat.  I  talked  with  him,  but  he 
wanted  me  to  get  his  suit  case  so  that  he  could  go  home.  I  started  walking 
down  the  ward,  and  one  of  the  patients  called  that  he  was  getting  out  of 
bed  again.  He  said  he  was  going  home  and  would  not  get  back  to  bed. 
At  that  hour  of  night  I  thought  it  would  be  better  to  have  him  trans- 
ferred to  "J."  This  is  the  ward  where  we  put  infectious  cases,  —  cases  of 
disease  we  do  not  want  to  spread,  and  cases  of  delirium  tremens.  He  was 
very  active  while  transferring  him.  We  put  him  in  one  room,  but  he  took 
out  the  staples  of  one  of  the  windows.  We  transferred  him  to  another, 
but  he  became  so  violent  we  had  to  put  him  in  a  third  room,  —  a  room  we 
thought  our  strongest  room.  I  gave  him  some  medicine  and  then  left 
him  to  make  my  night  calls.  I  came  back  about  quarter  of  1  and  told 
the  nurse  if  he  was  not  quiet  by  half  past  1  to  repeat  the  dose.  About 
7  o'clock  in  the  morning  I  got  a  message  that  he  was  still  active  and  was 
walking  around  the  room,  but  his  pulse  was  not  very  good.  At  7.30  he 
got  one-thirtieth  of  strychnine.  At  8.30  I  saw  him,  and  he  was  on  his 
back  on  the  floor.  He  was  in  a  very  marked  stupor,  and  I  put  him  on 
the  dangerous  list.  I  did  not  see  him  again  until  10.05,  when  he  was 
dead.  In  between,  I  think  he  had  ant)ther  one-thirtieth  of  strychnine. 
I  would  say  that  he  was  suffering  from  delirium  tremens  Monday  night 
at  9  o'clock.  I  think  the  excessive  loss  of  blood  by  vomiting,  and  also  the 
dehrium  tremens  on  Monday  night,  were  the  cause  of  his  death.    I  did  not 
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get  any  history  from  him  of  the  accident.  He  had  cirrhosis  of  the  liver. 
Cirrhosis  is  one  of  the  quite  common  causes  of  vomiting.  I  think  drinking 
four  or  five  glasses  of  whiskey  and  six  or  seven  bottles  of  beer  a  day,  as 
stated  in  this  case,  for  a  number  of  years,  is  sufficient  to  cause  delirium 
tremens.  It  is  common  to  have  delirium  tremens  without  any  loss  of 
blood.  This  case  was  peculiar  to  similar  cases  on  account  of  the  loss  of 
blood.  Assuming  that  he  had  lost  two  or  three  quarts  of  blood,  and  had 
vomited  five  or  six  times,  five  ounces  each  time,  that  of  itself  would  very 
seriously  weaken  any  man.  But  this  was  not  all  blood.  Cirrhosis  of  the 
liver  causes  congestion  of  the  blood  vessels  around  the  stomach,  and  pro- 
duces nausea  or  that  feeling  that  you  want  to  vomit.  If  a  person  had 
cirrhosis  of  the  liver  and  received  a  very  hard  blow  from  a  barrel  of  whiskey, 
weighing  300  or  400  pounds,  which  knocked  his  body  three  or  four  feet, 
you  would  surely  expect  that  this  blow  might  rupture  those  vessels  and 
cause  a  hemorrhage  instantly.  I  always  understand  that  if  a  person  lost 
two  and  one-half  quarts  of  blood  he  would  be  pretty  nearly  dead.  When 
I  examined  him  I  found  a  man  unusually  strong,  well  and  whole  in  every 
organ  of  his  body  and  perfectly  healthy,  a  first-class  man,  except  for  the 
cirrhosis  of  the  liver.  Assuming  that  this  man  had  cirrhosis  of  the  liver, 
and  that  he  had  lost  a  very  large  quantity  of  blood  on  Saturday  night  and 
throughout  Sunday,  this  very  loss  of  blood  might  make  a  man  delirious. 
If  a  man  is  delirious,  no  matter  what  from,  he  is  very  apt  to  pound  on 
the  door,  but  I  do  not  think  this  wajs  the  same  kind  of  delirium.  When 
he  was  admitted  his  wife  was  with  him,  and  when  we  gave  him  the  phys- 
ical examination  we  screened  the  patient  from  the  rest  of  the  ward.  I 
was  alone  when  I  got  his  complete  history.  With  cirrhosis  of  the  liver  he 
may  never  know  any  pain  and  may  never  know  he  has  it.  The  causes  of 
cirrhosis  of  the  liver  are  syphilis  and  alcohol. 

Dr.  Lester  C.  Miller  of  Worcester,  connected  with  the 
Memorial  Hospital,  testified:  — 

I  am  very  often  in  consultation  as  diagnostician  by  doctors  in  Worces- 
ter. It  appears  to  me  that  this  man  had  hypertrophic  alcoholic  cirrhosis 
of  the  hver,  brought  on  by  excessive  drinking  of  alcohol,  beer  or  whiskey, 
and  that  this  hypertrophic  cirrhosis  produced  a  congestion  in  the  blood 
vesseb.  It  does  not  appear  to  me  that  there  was  sufficient  trauma  to 
account  for  the  rupturing  of  the  blood  vessels.  I  think  the  cause  of  death 
was  proximately  due  to  cirrhosis  of  the  liver;  that  the  hemorrhage  was 
due  to  the  dilatation  of  the  blood  vessels  due  to  cirrhosis  of  the  liver;  and 
the  delirium,  whether  dehrium  tremens  or  not,  was  probably  dehrium  of 
alcoholic  source.  In  this  case  it  is  impossible  to  state  whether  the  delirium 
was  due  to  delirium  tremens  or  due  to  cirrhosis  of  the  liver.  The  com- 
monest cause  of  cirrhosis  of  the  liver  is  excessive  drinking  of  alcohol. 
Half  the  amount  he  told  Dr.  Greene  he  took  a  day  would  be  sufficient  to 
cause  this.    I  have  not  heard  of  any  trauma  here  sufficient  to  cause  this 
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rupture  of  the  blood  vessels.  The  stomach  is  very  well  protected.  A 
portion  is  exposed,  but  the  ribs  would  catch  the  blow.  If  there  was  a 
sufficient  blow  it  would  appear  in  vomiting  within  a  few  hours.  A  blow 
would  have  to  be  from  a  blunt  object  sufficiently  small  to  hit  between 
the  ribs.  A  strain  from  lifting  a  heavy  barrel  would  probably  not  bring 
any  pressure  to  bear  on  these  blood  vessels.  Alcohol  and  syphilis  are 
causes  of  cirrhosis  of  the  liver.  By  far  the  largest  number  is  caused  by 
alcoholism,  and  one  type  is  hypertrophic,  such  as  this  is.  I  do  not  under- 
stand that  loss  of  blood  ever  caused  delirium.  Speaking  about  the  man, 
while  on  the  team  Saturday,  spitting,  this  would  come  from  the  respiratory 
passage;  it  would  not  come  from  the  stomach  unless  he  vomited. 

Dr.  Merrick  Lincoln,  visiting  physician  at  the  Worcester 
City  Hospital,  testified:  — 

Sandner  came  under  my  observation,  and  I  saw  him  at  the  hospital  for 
the  first  time  Monday  morning,  April  27.  I  got  the  history  of  the  case 
from  the  house  officer  and  read  the  records.  My  diagnosis  was  based  qn 
the  history,  house  records  and  my  own  observation  of  the  case.  The 
doctor  told  me  about  the  vomiting  of  blood.  I  examined  him  with  special 
reference  to  see  where  that  came  from.  I  could  find  nothing  abnormal  in 
his  other  organs  by  physical  examination,  but  the  liver  was  enlarged 
about  three  fingers  over  the  ribs.  At  that  time  my  diagnosis  was  h3rper- 
trophic  cirrhosis  of  the  liver.  I  did  not  see  the  case  afterwards,  as  the 
man  died  before  I  came  up  there  again,  but  from  the  history  obtained 
from  the  house  officer  and  records  I  made  a  diagnosis  of  delirium,  probably 
alcoholic,  or  delirium  tremens.  Alcoholism  is  a  common  cause  for  cirrhosis 
of  the  liver.  The  amount  of  alcohol  this  man  said  he  had  taken  was  suffi- 
cient to  cause  this  cirrhosis  of  the  liver.  Assmning  he  had  an  accident, 
in  my  judgment  I  do  not  think  it  would  cause  a  rupture  in  the  stomach 
of  the  blood  vessels.  I  think  the  blow  would  have  to  be  in  the  pit  of  his 
stomach,  with  sufficient  violence  to  at  least  knock  him  down.  I  do  not 
consider  a  blow  which  knocked  him  back  two  or  three  feet  sufficient.  If 
there  had  been  a  superficial  mark  on  him  I  would  have  seen  it. 

Dr.  Frederick  H.  Baker,  medical  examiner  and  general  prac- 
titioner, testified:  — 

This  case  was  called  to  my  attention  by  Dr.  Desbro,  because  all 
deaths  supposed  to  be  from  alcoholism  are  reported  to  the  medical  ex- 
aminer. I  viewed  the  body  without  clothing.  I  got  the  history,  but  no 
intimation  of  accident  was  given  to  me  by  the  hospital  authorities.  They 
reported  the  death  to  me  as  due  to  alcoholism.  I  knew  that  he  had  a 
hemorrhage,  but  I  am  absolutely  certain  he  did  not  die  from  hemorrhage. 
This  opinion  is  based  on  my  having  seen  a  great  many  deaths  from  hemor- 
rhages.   The  appearance  of  his  body  did  not  have  that  peculiar  pallor 
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that  you  get  to  know  by  experience.  The  skin  and  mucous  membrane 
did  not  present  that  of  hemorrhage.  There  was  no  mark  on  the  abdomen. 
There  were  three  marks  on  the  body,  —  one  over  the  left  eyebrow,  a 
black  and  blue  spot  on  the  elbow  with  considerable  swelling,  and  another 
black  and  blue  spot  with  swelling  down  below  the  knee,  evidently  fresh. 
From  examination  I  could  not  tell  that  he  died  from  deliriimi  tremens. 
If  I  had  performed  an  autopsy  I  could  tell.  Taking  the  history  of  the  liquor 
he  drank,  the  dehrium  coming  on,  the  way  he  acted,  in  my  judgment  the 
cause  of  death  was  acute  alcoholism  or  dehrium  tremens.  I  could  con- 
ceive that  a  man  with  extensively  dilated  blood  vessels  under  the  effect  of 
a  very  severe  strain  might  get  a  rupture  of  the  blood  vessels  from  a  blow, 
but  if  it  happened  you  would  get  it  instantly.  A  person  suffering  from 
cirrhosis  of  the  liver,  having  a  hemorrhage,  most  alwa3n3  dies  from  it. 
Traimia  might  hasten  this,  but  it  is  a  certain  kind  of  trauma.  You  would 
expect  marks  on  the  body. 

Mrs.  Harry  Sandner,  recalled,  testijSed:  — 

I  was  present  when  Dr.  Greene  was  making  inquiries  of  my  husband. 
He  asked  about  his  habits  and  the  matter  of  drinking,  and  my  husband 
^d  he  drank  occasionally.  Nothing  else  was  asked.  I  went  to  the  hos- 
pital at  3  o'clock  and  stayed  until  6.30.  I  was  there  when  the  doctor 
made  the  examination  behind  the  screen,  but  there  was  no  amount  men- 
tioned, —  whether  it  was  five  or  six  glasses.  I  have  no  property,  and  my 
husband's  Wages  were  the  means  of  my  support.  I  have  been  keeping 
roomers  for  one  year,  but  I  would  not  get  enough  from  those  rooms  to 
keep  me  going. 

Miss  Katherine  M.  Powers,  a  niece  of  Mrs.  Sandner,  testi- 
fied:— 

I  went  to  the  hospital  with  Harry  and  Mrs.  Sandner  and  was  present  at 
the  talk  with  Dr.  Greene.  Dr.  Greene  asked  him  if  he  drank  and  he  said 
occasionally.  That  is  all  they  said  about  the  drinking.  I  heard  Dr. 
Desbro  ask  questions  before  he  was  admitted.  Dr.  Greene  asked  Harry 
when  the  hemorrhages  first  started  and  he  said  this  morning.  Nothing 
was  mentioned  about  how  much  whiskey  or  how  many  bottles.  During 
the  examination  behind  the  screen  we  remained  right  there  in  the  ward. 
I  did  not  listen  to  them  talking  behind  the  screen  and  did  not  hear  any- 
thing that  was  said. 

We  find  that,  taking  into  account  the  way  in  which  the  in- 
jury happened  to  Sandner;  the  fact  that  he  went  from  the 
freight  station  in  Worcester  to  the  place  of  business  of  his 
employer,  and  there  alone  lifted  a  barrel  of  gin  from  the  wagon 
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to  the  platform;  the  medical  testunony  with  reference  to  the 
liver,  its  enlargement  and  its  cirrhosis;  the  testimony  of  the 
hospital  physician  as  to  his  delirium  tremens,  that  there  were 
no  marks  on  his  body  indicating  any  such  injury  as  described 
by  Brosnahan,  that  there  was  no  mark  on  his  body  indicating 
any  blow  or  act  of  violence  suflScient  to  produce  gastric  hemor- 
rhage; the  fact  that  in  death  from  gastric  hemorrhage  there  is 
a  peculiar  pallor,  and  no  such  pallor  in  this  case  was  present,  — 
all,  together  with  other  circumstances,  bring  us  to  the  conclu- 
sion that  he  did  not  die  from  any  injury  arising  out  of  and  in 
the  course  of  his  employment,  but  did  die  because  of  the  cir- 
rhosis of  the  liver  and  delirium  tremens,  which  were  caused  by 
disease  and  not  by  injury.  We  therefore  decide  that  the 
claimant  is  not  entitled  to  compensation. 

The  committee  of  arbitration  does  not  consider  it  necessary 
to  pass  upon  the  legality  of  the  marriage,  in  view  of  the  find- 
ings that  the  claimant  is  not  entitled  to  compensation;  and 
finds  upon  all  the  evidence  that  the  employee  did  not  receive 
a  personal  injury  to  his  stomach  causing  gastric  hemorrhage, 
that  the  barrel  did  not  fall  upon  him  in  such  a  manner  as  to 
cause  any  injury,  and  that  the  claimant  is  not  entitled  to 
compensation  under  the  act. 

James  B.  Carroll. 

Edwin  H.  Crandell. 

George  H.  Mirick. 

Findings    and   Decision   of   the    Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  Monday,  Aug.  3,  1914,  at  2.45 
P.M.,  and  aflSrms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

There  was  no  evidence  of  a  trauma,  or  blow,  on  the  body  of 
the  employee,  as  testified  to  by  Thomas  Brosnahan,  the  exam- 
ination made  by  the  medical  examiner.  Dr.  Frederick  H.  Baker, 
showing  that  the  only  marks  were  one  over  the  left  eyebrow, 
a  black  and  blue  spot  on  the  elbow,  and  another  similar  mark 
just  below  the  knee,  and  that  no  history  of  an  injury  was  given 
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by  the  deceased  at  the  time  he  was  examined  by  Dr.  Jeremiah 
A.  Greene,  house  physician  at  the  Worcester  City  Hospital. 
The  medical  examiner  also  stated  that  death  did  not  arise 
from  gastric  hemorrhage,  this  opinion  being  based  upon  his 
experience  in  a  great  many  such  cases.  The  body  did  not  have 
that  peculiar  pallor  which  is  present  in  cases  of  gastric  hemor- 
rhage. The  evidence  of  George  E.  Sandner,  father  of  the 
employee,  shows  that  some  time  after  the  alleged  injury  oc- 
curred his  son  lifted  a  barrel  of  gin  from  his  wagon  without 
assistance  or  complaint.  According  to  the  testimony  of  Bros- 
nahan  the  alleged  injury  occurred  in  the  morning  about  10 
o'clock,  and  the  employee  lifted  the  barrel  of  gin  from  the 
wagon  some  time  later,  remaining  at  work  until  about  6  o'clock. 
It  was  the  employee's  custom,  according  to  the  history  given 
to  the  house  oflScer  at  the  hospital,  to  drink  five  or  six  glasses 
of  whiskey  daily,  and  six  or  seven  bottles  of  beer,  this  custom 
having  been  established  before  he  became  of  age,  probably  for 
a  period  of  foiu*  or  five  years.  The  weight  of  the  medical  evi- 
dence showed  that  the  personal  injury  which  Brosnahan  alleged 
the  employee  to  have  received  could  not  have  brought  about 
the  condition  of  cirrhosis  of  the  liver  and  delirium  tremens 
from  which  he  died. 

The  Industrial  Accident  Board  therefore  finds  upon  all  the 
evidence  that  the  death  of  the  employee,  Harry  Sandner,  was 
caused  by  disease  and  not  by  a  personal  injury  arising  out  of 
and  in  the  course  of  his  employment. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 

Findings   and   Decision   of  the   Industrial   Accident   Board  on 

Rehearing. 
The  attorney  for  the  claimant  having  filed,  a  request  for  a 
rehearing  on  the  medical  evidence,  the  Industrial  Accident 
Board  granted  a  rehearing  on  Thursday,  Sept.  17,  1914,  and 
affirms  and  adopts  the  findings  and  decision  of  the  committee 
of  arbitration. 
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Marvin  M.  Taylor  appeared  for  the  claimant,  and  Charles 
C.  Milton  appeared  for  the  insurer,  as  counsel. 

Mr.  Taylor  offered  the  death  certijScate  in  the  above  case, 
which  was  signed  by  Dr.  Drew,  superintendent  of  the  Worces- 
ter City  Hospital.  Mr.  Milton  stated  that  the  certificate  of 
death  was  not  made  out  by  Dr.  Drew,  but  by  Dr.  Desbro, 
and  that  the  initial  "D"  should  be  inserted  after  Dr.  Drew's 
signature.  Mr.  Taylor  stated  that  he  would  have  that  veri- 
fied. 

Dr.  Frederick  H.  Baker,  Dr.  Edward  H.  Trowbridge  and 
Dr.  Walter  D.  Bieberbach,  all  of  Worcester,  testified. 

We  find  that  the  employee  did  not  suffer  any  injury  arising 
out  of  and  in  the  course  of  his  employment.  We  base  our 
finding  in  this  respect  upon  the  improbability  of  the  story  told 
by  Thomas  Brosnahan;  the  improbability  of  any  injury  occur- 
ring in  the  way  he  testified  to;  the  fact  that  a  short  time  after 
the  alleged  injury  he,  unaided  and  alone,  lifted  a  barrel  of  gin 
from  the  wagon  to  the  platform;  the  examination  by  Dr.  Fred- 
erick Baker,  showing  that  the  only  marks  upon  the  employee 
were  one  over  the  left  eyebrow,  a  black  and  blue  spot  on  the 
elbow,*  and  another  similar  mark  just  below  the  knee;  that  no 
history  of  any  injury  was  given  by  the  deceased  to  any  one 
who  testified  in  the  case  and  none  was  given  to  Dr.  Jeremiah 
A.  Greene,  house  physician  at  the  Worcester  City  Hospital; 
and  the  further  testimony  of  the  medical  examiner  that  death 
did  not  arise  from  gastric  hemorrhage,  his  opinion  being  based 
upon  his  experience  in  a  great  many  such  cases,  because  the 
body  did  not  have  that  peculiar  pallor  of  a  person  dying  from 
,  hemorrhage.  Dr.  Trowbridge,  called  by  the  claimant,  in  answer 
to  the  question,  *'Do  I  understand  you  to  say  that  the  lifting 
of  the  barrel  alone  would  not  be  suflScient,  without  some  other 
cause,  to  produce  gastric  hemorrhage?"  stated  as  follows:  "If 
there  had  been  first  caused  a  rupture  by  reason  of  the  barrel 
hitting  him  over  the  abdomen,  then  he  couldn't  have  lifted 
the  barrel." 

The  evidence  showed  that  the  employee  was  a  hard  drinker. 
He  drank  five  or  six  glasses  of  whiskey  daily  and  six  or  seven 
bottles  of  beer,  and  this  custom  he  had  pursued  for  some  years 
before  his  death. 
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Upon  all  the  evidence  in  the  case  we  find  that  he  did  not 
suflFer  an  injury;  that  he  died  from  delirium  tremens  and  cir- 
rhosis of  the  liver;  and  this  condition  was  not  the  result  of  any 
injury  arising  out  of  and  in  the  course  of  his  employment.  We 
therefore  find  that  the  claimant,  Margaret  M.  Sandner,  is  not 
entitled  to  compensation  under  the  act. 

The  following  requests  for  rulings  were  submitted  by  the 
claimant:  — 

1.  Upon  all  the  evidence  the  claimant  is  entitled  to  recover 
for  the  sum  of  $2,700. 

2.  Upon  all  the  evidence  Harry  R.  Sandner,  the  deceased,  re- 
ceived an  injury  while  at  work  within  the  scope  of  his  employ- 
ment, which  injury  caused  his  death. 

3.  Upon  all  the  evidence,  although  Harry  R.  Sandner,  the 
deceased,  was  afflicted  with  the  disease  of  cirrhosis  of  the  liver, 
which  may  have  hastened  or  contributed  to  his  death,  yet  the 
cause  which  operated  together  with  his  disease  to  cause  his 
death  was  the  injury  which  he  received  while  in  the  course  of 
his  regular  employment. 

4.  Upon  all  the  evidence  the  conclusion  is  not  warranted  that 
Harry  R.  Sandner,  the  deceased,  died  of  delirium  tremens,  or 
that  delirium  tremens  was  the  cause  of  his  death. 

5.  Upon  all  the  evidence,  even  if  it  should  be  found  that  de- 
lirium tremens  contributed  at  all  to  the  death  of  Harry  R. 
Sandner,  the  deceased,  nevertheless  the  immediate  operating 
cause  of  his  death  was  the  injury  which  he  received  while  in 
the  regular  course  of  his  employment  acting  upon  his  body 
diseased  with  cirrhosis  of  the  liver. 

6.  Upon  all  the  evidence  the  delirium  with  which  Harry  R. 
Sandner,  the  deceased,  was  afflicted  shortly  prior  to  his  death 
was  delirium  caused  by  the  injury  which  he  had  received  which 
had  caused  and  resulted  in  profuse  hemorrhages  of  blood  in  con- 
junction with  the  disease  of  cirrhosis  of  the  liver,  and  said  deli- 
rium was  not  delirium  tremens. 

7.  Upon  all  the  evidence  the  claimant,  Margaret  M.  Sand- 
ner, at  the  time  of  the  decease  of  Harry  R.  Sandner  was  his 
legal  wife,  and  became  his  widow  upon  his  death. 

8.  Upon  all  the  evidence  at  the  time  of  the  death  of  Harry 
R.  Sandner,  the  present  claimant,  Margaret  M.  Sandner,  was 
his  wife  and  was  living  with  him. 
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9.  Upon  all  the  evidence  the  claimant,  Margaret  M.  Sand- 
ner,  was  living  with  Harry  R.  Sandner,  the  deceased,  at  the 
time  of  his  death  as  his  wife,  and  she  was  then  wholly  de- 
pendent upon  his  earnings  for  support. 

10.  Upon  all  the  evidence  at  the  time  of  the  injury  and  de- 
cease of  Harry  R.  Sandner,  the  claimant,  Margaret  M.  Sand- 
ner, was  a  dependent  of  the  said  Harry  R.  Sandner,  and  was 
then  a  member  of  his  family,  wholly  dependent  upon  his 
earnings  for  her  support. 

The  jSrst,  second,  third,  fourth,  fifth  and  sixth  are  refused, 
and  the  seventh,  eighth,  ninth  and  tenth  we  do  not  consider 
it  necessary  to  pass  upon,  in  view  of  the  fact  that  we  find  the 
employee  did  not  suffer  an  injury  arising  out  of  and  in  the 
course  of  his  employment. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  989. 

Joseph  Jasmin,  Employee. 

Fall  River  Iron  Works,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  Insurer. 

A.  E.  Perron,  Physician. 

Reasonable  Medical  Service.  Insurer  furnishes  Same. 
Employee  engages  Lodge  Physician.  No  Liability 
UNDER  Act  upon  Insurer. 

The  employee  received  an  injury  and  called  upon  his  lodge  or  society  physician 
for  treatment,  being  entitled  to  such  treatment,  as  a  member,  without  cost. 
Notices  advising  employees  of  the  fact  that  the  insurer  furnished  medical 
services  at  the  Union  Hospital  were  posted  in  the  mill,  and  a  person  in  au- 
thority offered  to  give  him  a  card  authorizing  his  treatment  there.  He  refused, 
preferring  to  have  his  own  physician. 

Held,  that  the  insurer  had  complied  with  the  requirements  of  the  act. 

Report  of  Committee  of  Arbitration, 
The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Joseph  Jasmin  t^. 
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Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  989  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man,  representing  the  Industrial  Accident  Board,  chairman, 
E.  P.  Talbot  representing  the  employee,  and  Ignatius  X.  Cuttle 
•  representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  City  Hall,  Fall  River,  Mass.,  on  Tuesday,  July  7,  1914, 
at  10.30  A.M. 

This  was  a  case  of  a  disputed  doctor's  bill,  Dr.  Perron  being 
the  physician.  The  amount  of  the  bill  is  $14.50,  and  the  in- 
surance company,  represented  by  Mr.  Greene,  stated  that  the 
company  refused  to  pay  the  bill  on  the  ground  that  Mr.  Jas- 
min, being  a  member  of  the  Order  of  Moose,  was  treated  by 
Dr.  Perron  as  his  lodge  physician.  He  further  stated  that  medi- 
cal aid  was  offered  him  at  the  time  of  the  accident,  and  that 
Jasmin  refused  it,  saying,  "It  won't  cost  me  anything,  any- 
way. I  will  go  to  my  lodge  physician."  Dr.  Perron  stated 
that  he  did  not  treat  him  as  a  lodge  physician,  but  as  a  private 
patient. 

Joseph  Jasmin,  being  sworn,  testified  that  he  was  employed 
by  the  Fall  River  Iron  Works  on  Feb.  3,  1914;  he  got  hurt  and 
went  up  to  the  second-hand  and  told  him  that  he  would  have 
to  go  out  and  see  a  doctor;  the  second-hand  said,  "All  right," 
so  Jasmin  went  out;  he  came  back  later,  about  1.30  or  2 
o'clock,  at  the  request  of  the  second-hand,  and  told  him  what 
the  doctor  said;  he  told  him  he  would  probably  have  to  leave 
work  for  a  while,  and  the  second-hand  said  that  would  be  all 
right;  he  did  not  tell  him  that  he  was  entitled  to  free  medical 
treatment;  he  could  not  say  whether  there  were  any  notices 
posted  in  the  room  at  that  time  or  not;  they  were  not  brought 
to  his  notice  at  that  time;  there  are  notices  posted  there  as 
one  comes  in  the  door;  when  he  reported  his  accident  to  the 
second-hand  he  did  not  tell  him  that  he  could  go  somewhere 
and  receive  free  treatment;  the  notices  say  to  go  to  the  Union 
Hospital;  the  notices  in  regard  to  the  hours  of  labor  are  posted  at 
the  door  as  one  comes  in ;  when  he  went  back  to  the  mill,  after  hav- 
ing seen  the  doctor,  the  second-hand  did  not  say  anything  to  him 
about  free  medical  treatment;  he  went  to  Mr.  Greene's  oflSce  just 
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three  weeks  after  he  was  hurt,  in  response  to  a  letter  from  him;  he 
did  not  remember  telling  Mr.  Greene  that  he  was  offered  ta-eatment 
at  the  hospital;  the  reason  he  was  afraid  to  go  to  the  hospital 
was  because  he  was  afraid  of  an  operation;  he  was  under  treat- 
ment from  February  3  to  March  13,  about  five  or  six  weeks; 
when  he  went  to  Dr.  Perron  he  did  not  go  to  him  as  his  lodge 
physician  —  he  did  not  go  to  Dr.  Perron  because  he  thought  he. 
would  not  have  to  pay  him  any  bill,  he  knew  somebody  had 
to  pay  it;  he  did  not  think  he  was  going  to  get  anything  from 
the  company  at  all  —  he  knew  nothing  about  the  Compensa- 
tion Act;  if  Dr.  Perron  was  going  to  charge  anything  he  in- 
tended to  pay  him;  if  he  went  to  the  hospital  it  would  cost 
just  as  much;  one  has  to  belong  to  the  order  over  a  year  in 
order  to  receive  free  medical  treatment;  Dr.  Perron  is  not  his 
family  physician;  he  never  had  a  family  physician;  he  never 
had  Dr.  Perron  treat  him  before;  he  has  not  received  any  bill 
from  the  doctor;  he  does  not  know  the  amount  of  the  bill  and 
he  does  not  expect  to  be  called  on  to  pay  for  any  of  Dr.  Perron  s 
treiitment,  because  "why  shouldn't  the  company  pay  for  it;" 
he  did  not  know  that  the  Compensation  Act  limited  him  to  two 
weeks'  treatment;  he  knew  Dr.  Perron  was  the  physician  for 
the  Order  of  the  Moose;  the  fact  that  he  happened  to  be  the 
physician  for  the  Order  of  the  Moose  wasn't  in  his  head  at 
all,  so  far  as  free  treatment  was  concerned;  he  called  at  the 
oflSce  of  the  doctor  on  the  twelfth  and  sixteenth  days  of 
February;  the  doctor  called  most  every  day  during  the  first 
week  he  was  injured;  he  never  told  any  one  that  he  did  not 
want  to  go  to  the  hospital  —  that  he  wanted  to  go  to  his  lodge 
physician. 

Dr.  Perron  testified  that  this  man  came  to  his  office  on  Feb. 
3,  1914,  and  that  he  made  an  examination  of  him;  he  was 
satisfied  with  the  man's  statement  that  his  accident  was  due 
to  violence;  the  injuries  he  found  were  consistent  with  his 
statement;  he  told  him  to  go  home  and  stay  home,  and  that 
he  would  call  on  him  —  that  he  was  in  no  condition  to  work; 
Jasmin  had  no  talk  at  all  with  him  in  regard  to  free  treatment; 
the  doctor  did  not  know  that  he  was  a  member  of  the  Order  of 
the  Moose  at  the  time;  he  called  at  his  home  on  the  4th,  5th, 
6th,  8th  and   10th;  he  had  no  contract  with  the  insurance 
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company  to  treat  him  at  all;  if  the  insurance  company  does 
not  pay  this  bill  he  will  try  to  make  Jasmin  pay  it;  this  is  not 
a  case  which  would  be  covered  by  any  agreement  that  he  has 
with  the  Order  of  the  Moose  to  treat  its  members,  because  this 
was  a  surgical  case;  his  contract  with  the  order  includes  medi- 
cal cases  only;  it  would  include  an  occupational  disease;  it 
would  not  include  anything  resulting  from  a  traumatic  injury; 
if  the  man  was  run  into  and  got  a  fractured  rib  he  would  not 
be  obliged  to  treat  him  under  his  contract  with  the  order;  if  he 
got  an  injury  similar  to  the  injury  he  received  while  in  the 
mill  he  would  not  be  obliged  to  treat  him,  because  all  that 
comes  under  minor  surgery;  his  contract  calls  for  treatment  of 
everything  but  surgery;  if  a  man  contracted  typhoid  fever  he 
would  be  obliged  to  take  care  of  him;  he  would  have  to  give 
any  member  of  the  Oi^der  of  the  Moose  such  medical  treatment 
as  he  required,  no  matter  how  long  he  was  sick  or  what  the 
case  was;  if  this  man  had  received  a  traumatic  injury  at  his 
home,  and  as  a  result  of  that  traumatic  injury  he  became 
neurasthenic,  and  he  was  incapacitated  by  reason  of  traumatic 
neurasthenia,  the  doctor  would  call  that  a  surgical  case  to  start 
with,  and  one  can  develop  a  whole  lot  of  things  after  an  acci- 
dent which  will  become  medical  cases;  this  man's  case  was 
a  surgical  case  during  the  first  two  weeks  only;  the  doctor  has 
not  charged  anything  for  the  last  three  weeks;  he  treated  the 
man  as  a  private  patient  during  the  whole  time;  if  Mr.  Jasmin 
had  a  large  bank  account  he  would  charge  him  for  the  whole 
time;  he  did  not  treat  him  under  the  Order  of  the  Moose  at 
any  time;  he  learned  that  he  was  a  member  of  the  Order  of 
the  Moose  probably  a  week  or  ten  days  after  he  first  came  to 
see  him;  he  did  not  tell  the  man  that  he  was  treating  him  as 
a  member  of  the  lodge;  he  treats  others  free,  who  are  not 
members  of  the  lodge. 

The  second-hand  at  the  Fall  River  Iron  Works  testified  that 
he  was  working  at  the  Works  on  Feb.  3,  1914,  and  that  was 
the  day  on  which  Mr.  Jasmin  was  injured;  he  was  up  at  his 
desk  when  Mr.  Jasmin  came  to  him  and  told  him  that  he  had 
been  hurt  and  would  have  to  go  out;  the  second-hand  said, 
"All  right;"  he  went  down  to  get  all  the  details  of  the  acci- 
dent, so  as  to  fill  out  the  blank  to  send  it  to  the  oflSce;  he  told 
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Jasmin  he  would  get  a  card  for  him  to  take  over  to  the  hospi- 
tal, but  he  said  he  did  not  want  to  go;  the  second-hand  told 
him  it  would  not  cost  him  anything  and  Jasmin  replied,  "It 
won't  cost  me  anything,  anyway,  because  I  will  go  to  my  lodge 
doctor."  The  second-hand  asked  him  to  come  back  and  let 
him  know  how  long  he  would  be  out  of  work,  if  it  were  possible; 
the  next  thing  he  knew,  Jasmin  was  gone;  he  did  not  wait  for 
the  card  and  he  could  not  give  it  to  him;  he  came  back  to  the 
mill  and  told  him  that  the  doctor  said  he  would  be  out  three 
or  four  weeks,  something  like  that;  there  were  notices  posted 
there  prior  to  the  accident;  they  were  in  the  same  place  before 
the  accident  as  they  are  now;  the  notices  tell  the  employees 
that  they  will  be  treated  at  the  hospital  without  any  expense, 
and  if  a  nurse  is  necessary,  they  can  have  a  nurse,  that  is,  the 
day  nursing  association. 

We  find  that  the  employers  in  this  case  had  complied  with 
every  requirement  in  the  Workmen's  Compensation  Act;  that 
they  had  posted  notices  that  they  were  insured,  and  that  the 
injured  employees  would  be  given  free  medical  treatment  at  the 
Union  Hospital  in  Fall  River;  they  had,  as  a  matter  of  fact, 
provided  printed  cards  to  be  given  to  the  injured  employees, 
which  would  entitle  them  to  such  treatment  at  the  Union 
Hospital;  such  treatment  was  offered  Mr.  Jasmin,  and  he  chose 
to  go  to  some  other  physician.  He  did  not  base  his  refusal  to 
go  to  the  Union  Hospital  on  the  ground  that  he  would  not  ob- 
tain reasonable  treatment  there,  and  there  is  nothing  to  show 
that  this  was  the  reason  why  he  did  not  go  to  the  Union  Hospi- 
tal. The  fact  that  Dr.  Perron  was  his  lodge  physician  has  ab- 
solutely no  bearing  upon  the  validity  of  his  bill,  so  far  as  ex- 
cusing the  insurance  company  from  its  payment,  and  we  have 
not  considered  this  in  our  decision,  but  we  find  as  a  fact  that 
Jasmin  was  offered  reasonable  medical  and  hospital  attendance 
which  he  refused;  that  the  insurance  company  had  discharged 
all  of  its  obligation  towards  him  as  an  injured  man;  and  that 
Dr.  Perron  is  not  entitled  to  recover  from  the  insurance  com- 
pany for  his  services  in  this  case. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
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facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  provi- 
sions of  said  act  and  its  amendments. 

Dudley  M.  Holman. 
Ignatius  X.  Cuttle. 
E.  P.  Talbot  dissents. 


Case  No.  996. 

DoMENico  Lenoci,  Employee. 
OscAWANA  Building  Company,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Incapacity  for  Work.    Duration  op  Disabiuty.    Able  to 
EARN.     Simulation    or    Malingering.     Compensation 

TERMINATED. 

The  employee  fell,  on  Dec.  24,  1913,  from  the  first  story  of  the  basement  of  a  build- 
ing in  which  he  was  employed,  and  received  an  injury  to  the  lumbar  region 
and  lost  two  teeth.  He  left  the  hospital  in  three  days,  and  was  then  treated 
by  a  phsrsician,  who  swathed  his  body  with  a  belt  so  as  to  supi>ort  the  injured 
part  of  the  back,  and  he  was  advised,  though  not  treated,  by  one  or  two  phy- 
sicians later.  Ck>mpen8ation  was  paid  to  March  18,  1914,  ui>on  which  date  the 
physician  for  the  insurer  stated  the  incapacity  due  to  the  injury  had  ceased 
and  the  employee  was  able  to  work.  It  was  claimed  that  incapacity  continued 
thereafter  from  a  sacroiliac  strain,  but  the  evidence  indicated  that  the  em- 
ployee was  unsuccessfully  simulating  such  a  condition. 

Bdd,  that  all  incapacity  for  work  terminated  on  March  18,  1914. 

Rehearing  and  review  of  weekly  payments  before  the  Industrial  Accident  Board. 

DeciHan.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decisions  of  the  committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Domenico 
Lenoci  v.  Travelers  Insm-ance  Company,  this  being  case  No. 
995  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman.  Carmine  Garo- 
falo,  representing  the  employee,  and  William  C.  Prout,  repre- 
senting the  insurer,  being  duly  sworn,  heard  the  parties  and 
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their  witnesses  at  the  Aldermanic  Chamber,  City  Hall,  Brock- 
ton, Mass.,  Friday,  Aug.  7,  1914,  at  10.30  a.m. 

Louis  C.  Doyle  appeared  as  attorney  for  the  insurer. 

This  employee,  on  Dec.  24,  1913,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment.  He  was  working 
at  the  time  as  a  laborer,  assisting  in  the  work  of  erecting  a 
building,  and  fell  frotai  the  jSrst  story  to  the  basement  down  the 
elevator  well.  He  was  rendered  imconscious  by  the  fall  for 
several  hdurs,  regaining  consciousness  at  the  Brockton  City 
Hospital  where  he  was  taken.  He  was  treated  at  the  hospital 
principally  for  an  injury  to  the  back  in  the  right  lumbar  regipn; 
he  also  sustained  a  loss  of  two  teeth  from  the  lower  jaw.  He 
left  the  hospital  in  three  days,  and  was  then  treated  by  a  physi- 
cian who  swathed  his  body  with  a  belt  so  as  to  support  the 
injured  part  of  the  back,  and  was  advised,  thouglh  not  treated, 
by  one  or  two  physicians  later. 

His  average  weekly  wages  were  $12.85.  Compensation  was 
pai4  by  the  insurer  at  the  rate  of  $6.43  a  week  until  March  18, 
1914,  when  it  was  stopped  on  the  ground  that  his  incapacity 
for  work  had  ended.  The  employee  claimed  that  he  was 
wholly  incapacitated  for  work  on  March  18,  and  had  continued 
to  be  so  wholly  incapacitated  to  the  present  time. 

Dr.  Samuel  H.  Littlefield,  a  physician  furnished  by  the  in- 
surer, testified  that  he  had  examined  the  employee  on  Feb.  20, 
1914,  and  then  found  that  the  claimant  was  suflfering  fr6m  no 
injury  to  his  physical  system;  that  the  employee  claimed, 
however,  that  he  was  still  unable  to  work  on  account  of  a  pain 
in  his  back  when  he  undertook  to  lift  or  stoop.  The  doctor 
testified  that  at  the  time  of  his  examination  the  employee 
claimed  he  suffered  pains  on  the  slightest  touch  on  all  parts 
throughout  the  area  of  his  back,  from  the  neck  to  the  spine 
and  throughout  all  the  back  area. 

It  was  the  opinion  of  the  doctor  that  the  claimant  was  simu- 
lating, because  no  evidences  were  found,  upon  his  making  tests 
thereof,  of  any  disordered  nervous  condition,  either  organic  or 
functional.  At  the  request  of  the  committee  claimant  per- 
formed experiments  and  demonstrations  in  efforts  at  lifting  and 
stooping,  and  appeared  to  hold  back  his  muscles  and  efforts  in 
making  such  tests. 
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On  all  the  evidence,  and  considering  duly  the  weight  given 
to  the  employee's  testimony,  the  committee  finds  that  he  was 
able  to  perform  his  work  as  a  laborer  on  February  20,  when 
he  was  examined  by  Dr.  Littlefield;  that  his  compensation  was 
rightfully  stopped  on  March  18,  1914;  and  that  he  was  there- 
after not  incapacitated. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
William  C.  Prout. 
Carmine  Garofalo. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on 
Review  of  Weekly  Payments, 

The  claim  for  review  of  weekly  payments  under  section  12, 
Part  III.,  having  been  filed,  the  Industrial  Accident  Board 
heard  the  parties  and  their  witnesses  on  Thursday,  Nov.  12, 
1914,  at  10.30  A.M.,  and  finds  and  decides  as  follows:  — 

The  employee  testified  that  he  had  tried  to  work  but  was 
not  able.  He  does  not  feel  very  well.  He  presented  a  certifi- 
cate from  a  dentist  in  which  it  was  stated  that  Lenoci  was 
unable  to  have  any  kind  of  dental  work  done  in  his  mouth  im- 
mediately after  the  injury,  as  his  condition  at  that  time  did 
not  permit  it.    He  lost  two  teeth  as  a  result  of  the  injury. 

Dr.  Samuel  H.  Littlefield  testified  that  he  examined  this  man 
at  the  time  of  the  hearing  in  August,  and  he  bases  his  opinion 
not  only  on  his  examination  of  this  man  in  February,  but  also 
on  his  actions  at  the  hearing.  The  employee  complained  of 
pain  in  the  muscles  of  his  back  and  of  his  inability  to  lift  pieces 
of  any  weight,  but  the  doctor  found  no  physical  manifestation 
of  any  trouble.  At  the  time  of  the  arbitration  hearing  the 
doctor  had  the  employee  demonstrate  the  way  he  could  lift  and 
stoop,  and  foimd  that  he  was  making  no  effort,  and  in  the  doc- 
tor's opinion  was  simulating. 
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The  insurer  agreed,  through  its  attorney,  Louis  C.  Doyle,  to  pro- 
vide and  pay  for  the  necessary  dental  attention  for  the  employee. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  employee  is  not  now  incapacitated  for  work  by  reason 
of  the  injury  received  by  him  on  Dec.  24,  1913,  nor  has  he  been 
incapacitated  for  work  since  March  18,  1914,  the  date  upon 
which  the  insurer  ceased  to  pay  compensation,  and  upon  which 
date,  also,  a  committee  of  arbitration  found  that  all  incapacity 
for  work  as  a  result  of  the  injury  ceased. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 

Findings   and   Decision   of   the   Industrial   Accident   Board    on 

Rehearing. 

The  Industrial  Accident  Board,  by  agreement  of  the  parties, 
heard  the  above  case  as  a  new  matter  on  Thursday,  Feb.  25, 
1915,  at  10  A.M.,  at  the  Hearing  Room,  New  Albion  Building, 
Boston,  Mass.,  and  finds  and  decides  as  follows:  — 

The  employee,  Domenico  Lenoci,  received  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment  on  Dec.  24, 

1913,  and  received  compensation  until  March  18,  1914,  when 
the  insurer  suspended  the  weekly  payments,  claiming  that  the 
employee  was  no  longer  incapacitated  for  work  by  reason  of 
any  incapacity  due  to  the  injury.  A  committee  of  arbitration 
decided  that  compensation  was  rightfully  stopped  on  March  18, 

1914,  and  on  review  of  weekly  payments  the  Industrial  Acci- 
dent Board  decided  that  the  employee  had  not  been  incapaci- 
tated for  work  since  that  date. 

All  the  material  evidence  presented  at  the  rehearing  before 
the  Board  follows:  — 

Domenico  Lenoci  testified,  through  an  interpreter,  that  he 
was  twenty-nine  years  of  age,  married,  and  that  his  family  lived 
in  Italy.  When  he  was  injured,  Dec.  24,  1913,  he  stated  that 
he  was  a  laborer,  a  pick  and  shovel  man.  His  chief  trouble  is 
pain  in  his  back.  He  stated  that  he  had  attempted  to  work 
four  or  five  times  since  March  18,  1914,  for  Mr.  Trociano,  using 
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a  pick  and  shovel,  but  had  to  stop  each  time  because  of  pain 
in  his  back.  When  questioned  as  to  whether  or  not  he  had 
tried  to  exerci^  his  back  and  arms  in  order  to  improve  his 
condition  he  stated  that  he  couldn't  do  this  because  of  the 
pain  it  occasioned  in  his  back.  He  also  testified  that  the 
doctors  had  told  him  to  keep  perfectly  still. 

Dr.  John  H.  F.  Connor,  96  Huntington  Avenue,  Boston, 
testified  that  he  made  a  physical  examination  of  Lenoci,  and 
afterwards  referred  him  to  Dr.  Broderick  and  an  X-ray  expert. 
He  had  him  strip,  and  found  marked  tenderness  on  pressure  in 
the  region  of  the  lumbar  and  sacroiliac  region;  also  marked 
inability  to  bend  forward,  and  some  tenderness  down  to  the 
end  of  the  coccjtc.  The  date  of  this  examination  was  Jan.  4, 
1915.  His  diagnosis  at  that  time  showed  that  there  was  a 
separation  of  the  muscular  attachments  and  ligaments  along 
the  spinous  processes  in  the  iliosacral  region.  The  effect  of 
such  a  condition  would  be  inability  to  bring  these  muscles  and 
ligaments  into  play  without  causing  pain.  From  physical  exam- 
ination, study  of  the  history  of  the  case  and  the  X-ray  plates 
his  present  diagnosis  is  that  there  is  a  separation  between  the 
transverse  processes  of  the  fifth  lumbar  and  ilium  regions.  He 
states  that  Mr.  Lenoci  is  not  at  present  able  to  swing  a  pick 
and  shovel.  When  questioned  as  to  whether  or  not  he  noticed 
muscular  spasms  when  he  pressed  upon  Lenoci's  back,  he  stated 
he  did  not  recall. 

Dr.  Patrick  F.  Butler,  520  Beacon  Street,  Boston,  testified;  — 

I  took  this  picture  (X-ray  No.  1)  on  Jan.  13,  1915.  It  is  a  picture  of 
the  lower  spine  and  pelvis.  On  the  left  side  of  picture  is  the  right  hip,  on 
the  right  side  of  picture  is  the  left  hip.  We  are  facing  the  patient  looking 
through  the  abdomen.  The  spine  has  a  normal  joint  surface  between  the 
bones  of  spine  and  hip  bones,  as  indicated  by  lead-pencil  line  drawn 
through  the  joint.  This  line  was  written  on  the  film  and  cannot  be  erased. 
That  indicates  the  right  sacroiliac  joint  between  the  sacrum  and  ilium. 
There  is  a  corresponding  joint  on  the  left  side.  On  the  right  side  is  the 
transverse  process,  cutting  off  the  last  lumbar  vertebra,  which  goes  off  and 
down  in  back  of  the  ihiun. 

He  stated  that  this  plate  did  not  show  any  injury  to  the 
transverse  processes,   simply   showing  that  in  this  man  the 
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transverse  processes  are  longer  than  usual.  He  stated  that  this 
picture  absolutely  showed  a  separation  on  his  right  side  — 
"following  the  lead  pencil  line,  a  separation  of  the  sacrum  from 
the  ilium.  The  lower  spine  is  attached  to  the  hip  bone.  The 
whole  sacrum  here  has  been  moved  either  forward  or  backward, 
so  that  the  joint  surface  is  wider  here  than  on  the  other  side." 
Dr.  Butler  took  picture  No.  2  and  stated  that  this  picture  indi- 
cated substantially  the  same  condition,  but  showed  a  little 
better  the  overlapping  of  the  transverse  processes  and  the 
opening  of  the  joint.  Picture  No.  3  was  taken  Jan.  4,  1915, 
and  shows  the  back  a  little  higher  up.  He  stated  that  from 
examination  of  the  plates  he  found  abnormally  long  transverse 
processes  in  his  fifth  lumbar  vertebra  on  both  sides,  a  slight 
separation  on  his  right  side  at  the  sacroiliac  joint,  and  a  separa- 
tion of  the  sacrum  from  the  ilium.  He  stated  that  the  ab- 
normally long  transverse  processes  were  congenital.  He  stated 
that  the  only  thing  he  found  that  could  be  charged  up  to  the 
accident  was  the  separation.  He  did  not  know  whether  this 
separation  was  caused  by  the  accident  or  not,  but  it  might  well 
be  caused  by  it.     Any  severe  injury  might  cause  it. 

Dr.  Thomas  F.  Broderick,  483  Beacon  Street,  Boston,  testi- 
fied that  on  Jan.  13,  1915,  he  examined  Lenoci  at  the  request 
of  Dr.  Connor.  He  got  the  historj'  of  the  case.  Physical 
examination  showed  that  the  patient  was  extremely  well  de- 
veloped, and  stood  with  a  list  to  the  right  side.  He  had  a 
rounded  back,  ordinary  round  shoulders  with  a  slight  dorsal 
lumbar  curve.  At  the  junction  of  the  lower  dorsal  and  upper 
lumbar  there  was  a  sudden  dipping,  concaving,  which  termi- 
nated in  a  marked  lordosis  curve.  That  means  a  bending 
forward,  dishing  out  concavity  as  you  would  look  at  it  from 
the  back.  He  had  distinct  muscle  spasm  on  both  recto-spinse; 
forward  bending  was  restricted  on  account  of  pain.  He  was 
unable  to  bend  backward  in  the  normal  way.  Bending  to  the 
right  and  left  was  limited  to  a  very  few  degrees  on  account  of 
pain;  rotation  of  spine  was  also  limited.  The  pain  was  all 
referred  to  the  lumbar  sacro  region,  the  juncture  of  the  spine 
and  sacrum.  The  straight  leg  test  was  positive,  simply  allow- 
ing the  man  to  lie  flat  on  back  and  extending;  he  was  unable 
to  do  so  within  normal  limits.     When  the  patient  turned  over, 
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face  down,  hyperextension  was  practically  limited  to  fixation. 
It  couldn't  be  moved  in  that  direction  on  account  of  pain. 
Dr.  Broderick  stated  that  there  was  no  doubt  but  that  Dr. 
Butler's  plates  showed  separation;  and  he  stated  that  it  would 
give  pain.  This  bone  and  these  ligaments,  he  stated,  have 
been  stretched  and  torn,  and  have  not  gone  back  into  normal 
position.  The  pain  would  be  similar  to  what  is  known  as 
"crick'*  in  your  back.  He  stated  that  at  the  present  time  the 
man  is  suffering,  and  has  an  abnormal  pelvis.  He  is  suffering 
from  a  strain  of  the  sacroiliac  joint  and  the  recto-spine  muscles 
and  ligaments.  The  transverse  processes  in  his  fifth  lumbar 
vertebra  impinge  on  one  or  the  other  of  these  bones.  Every 
time  they  impinge  it  is  like  stirring  up  an  old  sore.  When 
questioned  about  a  remedy  he  stated  that  he  would  not  advise 
operation  except  as  a  last  resort.  He  stated  that  there  was  a 
facet  —  an  abnormal  rough  place  —  on  that  bone,  and  would 
advise  putting  harness  on  man  and  lifting  him  up  so  as  to  take 
weight  off  that  part.  The  abnormal  length  of  the  transverse 
processes  was  congenital.  He  also  stated  that  in  the  case  of  a 
man  with  an  abnormal  transverse  process  and  an  abnormally 
high  ilium  the  transverse  process  might  impinge  on  the  ilium 
if  there  had  not  been  an  injury,  but  stated  that  he  thought  the 
accident  had  aggravated  the  impingement  and  kept  the  trans- 
verse processes  down  lower. 

Dr.  Daniel  H.  Littlefield,  Joseph  Warren  Square,  Roxbury, 
testified  that  he  examined  Lenoci  on  Feb.  26,  1914.  The  man 
came  to  his  oflSce  and  complained  of  pain  in  the  muscles  of  the 
back  and  inability  to  stoop  or  bend  forward.  His  pulse  was  76, 
he  had  a  regular  temperature  and  respiration  was  normal. 
There  was  no  evidence  of  injury,  features  calm;  and  there  was 
no  evidence  or  signs  of  injury  on  shoulders  or  chest.  Heart 
normal,  lungs  clear  and  negative.  He  started  very  violently 
when  an  attempt  was  made  to  measure  chest.  This  was  super- 
ficial reaction.  On  examination  of  the  back,  patient  said  his 
chief  complaint  was  tenderness  along  the  vertebra,  over  the  neck 
of  the  pelvis.  There  were  no  alterations  of  the  natural  outlines 
of  the  spine,  no  displacements  of  any  of  the  vertebrae,  and  no 
one  vertebra  was  more  prominent  than  another.  He  was  able 
to  bend  forward,  lateral  motion  was  slightly  limited,  radiation 
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more  so.  There  was  no  marked  muscular  spasm  or  any  par- 
ticular abnormality.  The  whole  area  of  the  back  was  hyper- 
sensitive on  pressure.  He  stood  firmly,  threw  his  shoulders 
back,  and  folded  his  arms  in  true  military  manner.  There  was 
no  diflBculty  with  the  iliosacral  joint  or  sacrum,  hips,  thighs  or 
lower  extremities.  His  skin  was  clear,  and  there  were  no  en- 
largements of  the  glands.  The  patient  had  remarkable  com- 
mand over  himself.  He  watched  man  after  he  left  oflSce,  and 
he  crossed  car  tracks  quickly  and  promptly.  He  found  no 
marked  muscular  spasm  on  palpation  in  his  back,  but  there  was 
marked  hypersensitiveness  without  muscular  spasm.  He  asked 
him  to  pick  up  a  rubber  band  from  the  floor,  and  he  made  a 
motion  as  though  he  were  going  to  do  it  and  stood  aside  and 
allowed  some  one  else  to  do  it.  He  was  able  to  bend  forward 
at  an  angle  of  45  degrees,  and  this  was  enough  for  him  to  use 
a  pick  and  shovel.  He  could  bend  backwards  10  or  15  degrees 
and  not  lose  balance. 

Dr.  James  W.  Sever,  234  Marlborough  Street,  Boston,  testi- 
fied that  he  had  taken  X-ray  pictures  of  Lenoci  and  made  a 
physical  examination  of  him.  Physical  examination  showed 
that  he  was  a  remarkably  well-developed  man.  General 
physical  examination  negative.  He  walked  well  and  sat  com- 
fortably. He  undressed  himself.  Pressure  on  lower  side  of 
spine  caused  him  to  complain  of  pain  and  tenderness.  Nothing 
could  be  felt.  X-ray  shows  that  he  had  very  large  transverse 
processes  of  the  fifth  lumbar  vertebra.  The  transverse  processes 
were  longer  than  usual,  but  there  was  no  evidence  of  injury. 
He  stated  that  in  his  opinion  there  was  no  evidence  of  any 
injury  to  back;  there  is  nothing  the  matter  with  back.  Since 
he  could  find  no  evidence  from  plates  of  impingement  he  stated 
he  did  not  think  that  the  man's  accident  could  in  any  way 
cause  an  impingement  of  the  transveise  processes  on  the  ilium. 
He  stated  that  Dr.  Butler's  plates  do  not  indicate  anything 
more  than  his  own  pictures.  He  stated  that  the  plates  show 
a  separation,  but  there  is  no  pathological  separation.  There  is 
a  physical  separation  always  in  every  person.  He  stated  that 
the  pain  the  man  complained  of  to  him  was  higher  up  in  the 
back  than  the  sacroiliac  region.  He  also  stated  that  there 
could  not  be  a  dislocation  forward  and  not  show  in  the  X-ray. 
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He  had  no  tender  spots  in  the  sacrum;  nervousness  and 
hysteria  were  manifested  when  he  touched  him  anywhere. 

Dr.  Charles  D.  Sawin,  Winter  Hill,  Somerville,  testified  that 
he  found  Lenoci  to  be  a  short,  stocky  fellow,  weighing  about 
one  hundred  and  seventy  pounds;  his  tongue  was  clean  and 
pupils  normal.  He  had  no  tremors;  his  knee  jerks  were  normal. 
He  had  on  rubber  boots  and  said  he  couldn't  take  them  off. 
He  took  his  shoes  off  himself.  He  was  tender  at  the  slightest 
touch,  over  an  area  from  the  ninth  and  tenth  dorsal  spine 
down  to  the  lumbar  sacro  joint,  also  three  or  four  inches  each 
side  of  this  area.  This  sensitive  area  showed  nothing  else  in 
the  way  of  objective  symptoms.  There  was  no  sensitiveness  in 
front,  corresponding  with  this  same  area,  as  there  should  be  if 
the  symptom  was  a  real  one,  on  account  of  the  distribution  of 
the  nerves.  His  sensitiveness  was  confined  to  the  region  close 
to  the  spine  at  each  side  and  over  the  spinous  processes.  His 
reflexes  were  normal.  He  did  not  bend  over  forwards;  he  bent 
over  partially,  and  then  said  he  couldn't  bend  any  more.  He 
can  bend  well  to  either  side,  but  said  he  couldn't  bend  over 
forwards  very  far.  He  had  no  tenderness  over  the  sacroiliac 
joints,  and  made  no  complaint  of  any  pains  in  the  legs.  The 
doctor  couldn't  find  anything  the  matter  with  him,  and  it  was 
his  opinion  that  he  was  simulating;  this  because  of  the  absence 
of  physical,  objective  signs.  He  stated,  also,  that  his  exami- 
nation of  the  X-ray  plates  had  not  changed  his  opinion  that 
this  employee  was  simulating. 

Dr.  Francis  D.  Donoghue,  the  medical  adviser  of  the  Board, 
testified  that  this  employee  shows  a  marked  hollowing  of  the 
back,  as  though  there  was  a  certain  amount  of  postural  strain 
from  the  lower  lumbar  and  upper  part  of  the  sacrum  being 
tilted  forward.  It  is  possible  that  such  an  anatomical  con- 
dition, with  the  sprain  of  the  back  such  as  has  been  described, 
would  give  symptoms  for  a  longer  period  than  an  injury  to  a 
normal  back.  It  is  perfectly  possible  that  this  man  has 
brought  about  a  condition  of  stiffness  by  not  taking  the  advice 
given  him  in  the  beginning,  —  to  use  it  and  stretch  out  the 
muscles,  which  by  reason  of  the  lack  of  proper  use  have  de- 
veloped some  stiffness.  If  he  is  disabled  the  best  thing  for 
him  would  be  work,  \\dth  or  without  baking  or  hot  applications 
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to  the  back  to  loosen  up  the  stiffened  muscles.  It  is  hard  to 
say  exactly  just  how  much  of  it  is  real  and  how  much  exaggera- 
tion, although  there  seems  to  be  an  element  of  both.  If  he  is 
disabled  at  the  present  time  it  is  just  as  consistent  that  he  is 
disabled  by  the  method  of  favoring  his  back  as  it  is  to  believe 
that  it  is  due  to  the  accident. 

It  was  agreed  by  counsel  that  certain  witnesses  for  the  em- 
ployee would  testify,  if  presented,  that  Domenico  Lenoci  was 
unable  to  work;  that  two  of  them  were  working  with  him  when 
he  tried  to  work  and  was  obliged  to  leave;  and  that  three  of  the 
five  would  testify  that  they  had  helped  him  to  dress. 

The  Industrial  Accident  Board  finds  upon  the  weight  of  the 
evidence  that  the  employee,  Domenico  Lenoci,  is  not  now  in- 
capacitated for  work  by  reason  of  conditions  having  any  causal 
relation  with  the  personal  injury  received  by  him  on  Dec.  24, 
1913,  all  incapacity  resulting  therefrom  having  ceased  on 
March  18,  1914,  the  date  to  which  the  insurer  paid  the  weekly 
compensation  due  under  the  statute. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Thomas  F.  Boyle. 


Case  No.  997. 

Ilario  Curzio,  Employee, 

C.  A.  Dodge  Company,  Employer, 

C0NTR.\CT0RS    MuTUAL    LIABILITY    INSURANCE    COMPANY,     In- 

surer. 

Incapacity  for  Work.  Refusal  to  undergo  Operation. 
Insurer  offers  to  furnish  Operation  which  Physi- 
cian SAYS  IS  Peculiarly  Dangerous.  Not  Unreason- 
able to  Refuse.    Compensation  to  be  continued. 

The  infiiirer  ofifered  to  furmsh  the  employee  an  operation  which  he  refuaed  to 
accept.    The  phyaioian  present  testified  that  it  was  a  peculiarly  dangerous 
operation,  and  that  he  could  not  promise,  as  a  result  of  its  performance,  to 
better  the  present  condition  of  the  employee. 
Held,  that  the  employee's  refusal  is  not  unreasonable. 
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Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Ilario  Curzio  v.  Con- 
ti  actors  Mutual  Liability  Insurance  Company,  this  being  case 
No.  997  on  the  files  of  the  Industrial  Accident  Boaid,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Alphonse  Cangiano, 
414  Pemberton  Building,  Boston,  Mass.,  representing  the  em- 
ployee, and  Herbert  L.  Barrett,  30  State  Street,  Boston,  Mass., 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room,  New  Albion  Building,  Boston,  Mass., 
on  Wednesday,  July  22,  1914,  at  4  p.m. 

Vittorio  Orlandini  appeared  for  the  employee,  and  J.  Waldo 
Bond  appeared  for  the  insurer,  as  counsel. 

The  parties  waived  their  right  to  have  the  hearing  held  in 
Pittsfield,  Mass.,  where  the  injury  occurred,  and  agreed  to  have 
it  held  in  Boston,  Mass. 

It  is  agreed  that  this  man  had  received  a  serious  injury  to  his 
leg,  and  that  he  is  still  incapacitated.  He  was  paid  compen- 
sation up  to  June  18,  1914,  at  the  rate  of  $6.75  a  week,  his 
average  weekly  wage  being  $13.50. 

The  insurance  company,  through  its  attorney,  stated  that  the 
employee  has  refused  to  undergo  an  operation  which  will  better 
his  condition.  They  are  willing  to  pay  the  expense  of  the 
operation. 

The  case  presents  the  question  whether  an  operation  can  be 
performed  with  reasonable  safety  and  success. 

Dr.  G.  De  Amezaga,  342  Hanover  Street,  Boston,  Mass., 
testified:  — 

We  perform  this  kind  of  operation  quite  commonly,  but  we  always  tell 
the  patient  of  the  danger  of  life.  When  we  operate  on  a  patient  it  is  not 
our  skill  that  saves  him,  it  is  the  power  of  the  patient  to  overcome  our 
work.  We  can  show  how  many  operations  have  been  successful,  but  we 
camiot  promise  that  the  patient  will  be  safe.  This  operation  would  be  a 
capital  operation;  it  is  more  dangerous  than  the  ordinary  operation 
because  it  covers  such  a  vast  area  of  tissue.  Aside  from  the  danger,  we 
cannot  promise  that  this  operation  will  be  successful.    When  I  operate  I 
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may  find  that  lots  of  this  bone  will  have  to  come  out,  and  then  he  will 
have  considerable  shortening  of  the  leg.  Sometimes  we  find  a  particularly 
soft  bone,  and  within  five  or  six  days  the  leg  is  bending,  and  there  is  no 
splint  that  can  prevent  it.  We  cannot  promise  to  ultimately  better  this 
condition.  It  is  a  problem.  The  X-ray  picture  b  absolutely  life  size. 
There  is  a  shortening  of  that  leg.  We  cannot  promise  full  recovery.  When 
a  patient  comes  to  me  for  an  operation  I  always  tell  him  there  b  danger. 
An  operation  of  this  kind  would  take  one  and  one-half  hours,  and  a  hernia 
operation  can  be  performed  in  twelve  minutes.  This  operation  is  pecul- 
iarly dangerous.  It  is  a  dangerous  and  serious  undertaking.  It  is  very 
near  the  articulation.    I  think  this  man  is  healthy. 

Ilario  Curzio,  the  injured  employee,  testified:  — 

I  have  suffered  from  malaria  for  seven  years.  I  first  got  it  when  I  was 
sixteen  or  seventeen  years  old.  I  have  been  in  this  coimtry  for  eight 
years,  and  have  had  no  malaria  since  I  came  here,  and  have  been  able  to 
do  general  laboring  work  all  the  time.  The  doctor  told  me  I  might  risk 
my  life  by  having  this  operation. 

We  find  that  there  is  grave  danger  in  the  operation  con- 
templated; that  it  is  doubtful  if  when  performed  the  employee 
will  be  able  to  work;  and,  therefore,  that  Ilario  Curzio  is  en- 
titled to  compensation  at  the  rate  of  $6.75  a  week  from  June  18, 
1914,  the  date  compensation  ceased,  to  the  present  time,  July 
22,  1914,  inclusive,  a  period  of  five  weeks,  making  a  total  of 
$33.75,  said  compensation  to  continue  for  an  indefinite  period. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Woikmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Carroll. 
Alphonse  Cangiano. 
Herbert  L.  Barrett. 
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Cabb  No.  1003. 

CcjTLER  A.  Melanson,  Employee. 
Ira  W.  Shapira,  Employer. 

Ocean  Accident  and  Guail-intee  Corporation,  Ltd.,  In- 
surer. 

Employee  defined.  Chauffeur.  Usual  Course  of  the 
Trade,  Business,  Profession  or  Occupation.  Princi- 
pal Duty  op  Chauffeur  driving  Family  op  Employer 
for  Pleasltie.    Not  covered. 

The  employee,  a  chauffeur,  whose  principal  duty  was  the  driving  of  the  family  of 
his  employer  for  pleasure,  received  a  personal  injury  while  cranking  the  auto- 
mobile. 

Held,  that  he  was  not  an  employee  within  the  meaning  of  the  statute. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Cutler  A.  Melanson 
r.  Ocean  Accident  and  Guarantee  Corporation,  Ltd.,  this  being 
case  No.  1003  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  CanoU 
of  the  Industrial  Accident  Board,  chairman,  J.  L.  Wiseman, 
60  State  street,  Boston,  Mass.,  representing  the  employee,  and 
Charles  E.  Lawrence,  24  Milk  street,  Boston,  Mass.,  represent- 
ing the  insurer,  heard  the  parties  and  their  witnesses  in  the 
Hearing  Room  of  the  Industrial  Accident  Board,  New  Albion 
Building,  Boston,  Mass.,  Wednesday,  July  8,  1914,  at  3.30  p.m. 

Appearances:  James  T.  Connolly  for  the  insurer.  The  em- 
ployee was  unrepresented. 

The  employee  in  this  case  was  a  chauflfeur,  employed  by 
Shapira,  whose  business  was  real  estate,  insurance  and  construc- 
tion loans.  The  employee  ate  his  meals  at  the  home  of  his 
employer,  and  roomed  in  the  garage  on  the  premises.  It  is 
admitted  that  on  the  7th  of  April,  while  cranking  the  machine, 
the  employee  broke  his  arm,  and  was  incapacitated,  by  reason 
of  such  injury,  until  June  7,  1914.    If  he  is  entitled  to  com- 
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pensation  he  is  entitled  to  five  and  five-sevenths  weeks,  at  the 
maximum,  $10  a  week. 

The  only  question  in  this  case  is  whether  he  was  a  domestic 
servant,  or  whether  he  was  an  employee  as  defined  in  section 
2,  Part  V.  of  the  Workmen's  Compensation  Act;  that  is  to  say, 
was  his  employment  in  the  usual  course  of  the  business,  pro- 
fession or  occupation  of  Shapira.  Shapira  took  out  a  policy  of 
insurance  in  the  Ocean  Accident  and  Guarantee  Corporation, 
Ltd.,  insuring  the  office  help,  estimatuig  the  pay  roll  at  $1,300, 
and  also  insuring  other  employees,  among  whom  "chauffeurs, 
if  any."  There  is  no  statement  of  the  weekly  or  annual  wage 
of  any  chauffeur,  although  the  employee  was,  at  this  time,  in 
the  employ  of  Shapira. 

Cutler  A.  Melanson,  the  injured  employee,  testified  sub- 
stantially as  follows:  — 

On  April  7  last  I  was  in  the  employ  of  Ira  W.  Shapira.  I  acted  as  his 
chauffeur,  and  was  paid  for  my  services  at  the  rate  of  $20  a  week,  outside 
of  my  meals,  which  I  ate  with  his  family,  or  which  were  paid  for  by  Mr. 
Shapira  if  we  happened  to  be  away  from  home  at  meal  time,  and  my  room, 
which  was  in  the  garage  on  the  premises.  I  had  no  duties  connected  with 
his  household.  My  work  was  to  keep  the  machine  in  order,  and  each 
morning,  at  about  7  or  8  o'clock,  drive  Mr.  Shapira  to  inspect  his  different 
buildings,  to  his  office,  or  to  any  place  where  he  might  desire  to  be  driven. 
In  the  afternoon,  if  not  so  engaged,  I  drove  the  Mrs.  on  her  shopping 
tours,  and  occasionally,  if  the  weather  was  stormy,  I  would  drive  the 
children  to  school.  On  the  7th  of  April,  while  cranking  the  machine, 
preparatory  to  driving,  the  car  back-fired  and  broke  my  arm,  as  a  result 
of  which  I  was  incapacitated  for  work  until  the  seventh  day  of  June.  On 
the  day  of  the  injury  we  had  just  left  the  Worcester  Street  garage  and 
were  going  over  to  Stanhope  Street.  We  had  been  there  to  make  arrange- 
ments to  have  the  car  painted  and  some  minor  repairs  made. 

Ira  W.  Shapira,  by  whom  Melanson  was  employed  at  the 
time  of  the  injury,  testified  substantially  as  follows:  — 

This  man  was  hired  by  me  to  drive  me  around  to  inspect  and  look  after 
my  real  estate,  to  drive  me  to  my  office,  the  bank,  and  every  other  place 
where  I  was  called  on  business,  and  occasionally  take  the  family  on  drives, 
if  not  needed  by  me  in  the  course  of  my  business.  He  had  no  duties  in 
connection  with  my  household.  I  hired  a  man  to  care  for  my  lawn  and 
furnace,  maids  in  my  house  to  attend  to  the  housework,  and  his  only  duty 
outside  of  driving  me  on  my  business  tom^  was  to  care  for  the  machine 
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and  keep  it  in  proper  condition.  When  I  took  out  this  pohcy  with  the 
Ocean  Accident  and  Guarantee  Corporation,  Ltd.,  I  believed  that  he  was 
included,  as  well  as  all  others  whom  the  pohcy  covered.  I  had  taken  out 
liabihty  pohcies  previously,  but  this  was  the  first  policy  I  had  taken  out 
imder  the  act.  Melanson  was  employed  by  me  at  a  weekly  wage  of  $20, 
which  was  paid  in  cash  each  week,  and  was  exclusive  of  his  meals,  which 
he  ate  with  my  family,  and  his  room,  which  was  in  the  garage  adjoining. 
He  was  incapacitated  from  April  7,  the  day  of  the  injury,  imtil  his  return, 
the  7th  of  Jime  1914,  during  which  time  I  made  several  cash  advance- 
ments, and  intended  to  pay  his  weekly  wage  just  the  same  as  though  he 
had  been  able  to  attend  to  his  duties  during  that  period. 

James  T.  Connolly,  representing  the  insurer,  stated  that  "  the 
policy  issued  by  his  company  to  Ira  W.  Shapira  was  the  regular 
form  used,  and  the  clause  'also  all  chauffeurs,  if  any'  was  not 
a  form  issued  only  where  chauffeurs  were  employed,  but  one 
used  in  all  cases." 

We  find  that  the  employment  of  Cutler  A.  Melanson  was  not 
in  the  usual  course  of  the  trade,  business,  profession  or  occupa- 
tion of  his  employer.  His  employment  was  that  of  the  ordinary 
family  chauffeur,  the  principal  part  of  his  business  being  the 
driving  of  the  car  for  Mr.  Shapira  and  his  family  for  pleasure; 
and  while  he  did,  at  times,  take  Mr.  Shapira  to  bis  places  of 
business,  this  was  not  the  principal  part  of  his  employment. 

We  therefore  find  that  he  is  not  entitled  to  compensation 
under  the  Workmen's  Compensation  Act. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

James  6.  Carroll. 
Charles  E.  Lawrence. 
J,  L.  Wiseman  dissents. 


Digitized  by  VjOOQIC 


296  MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

Case  No.  1009. 

Eugene  Baratta,  Employee, 
L.  L.  RiNALDi  &  Co.,  Employer. 

General  AccroENT,  Fire  and  Life  Assurance  Corpora- 
tion, Ltd.,  Insurer. 

Employee  defined.  Partnership.  Claimant,  a  Partner 
IN  THE  Business,  claimed  Compensation  as  an  Em- 
ployee.   Compensation  denied. 

The  claimant,  a  partner  of  the  firm  of  L.  L.  Rinaldi  &  Co.,  claimed  compensation 
as  an  "employee"  because  of  the  incapacity  due  to  an  injury  received  by  him 
while  performing  work  for  the  subscriber.  He  received  $30  a  week,  and  claimed 
that  this  sum  was  paid  him  as  wages. 

Report  of  Committee  of  Arbitratian. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Eugene  Baratta  v. 
General  Accident,  Fire  and  Life  Assurance  Corporation,  Ltd., 
this  being  case  No.  1009  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  arbitration  committee,  consisting  of  James  B.  Carroll, 
chairman,  Thomas  Balboni,  representing  the  employee,  and 
Raymond  T.  Parke,  representing  the  insurer,  heard  the  parties 
in  the  Board  Room,  New  Albion  Building,  Boston,  Mass.,  on 
Wednesday,  July  1,  1914,  at  12  m. 

The  only  question  involved  in  this  case  is  whether  Eugene 
Baratta  was  an  employee  and  entitled  to  compensation  under 
the  Workmen's  Compensation  Act.  He  was  a  partner  of  the 
defendant's  firm,  and  he  received  $30  ^  week,  which  he  claimed 
was  received  as  wages.  The  firm  was  engaged  in  the  business  of 
tile  contracting. 

We  find  on  these  facts  that  he  was  a  partner  and  not  an  em- 
ployee within  the  meaning  of  the  Workmen's  Compensation  Act, 
and  was  not  entitled  to  compensation  thereunder.  (Ellis  v. 
Joseph  ElUs  &  Company  (1905)  7  M-S  97  C.  A.) 

James  B.  Carboll. 
Raymond  T.  Parke. 
Thomas  Balboni. 
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Case  No.  1019. 

H.    Belluche,    Alleged    Partial    Dependent    of    Paul 

Garcia  (Deceased),  Employee. 
Howard  Watch  Company,  Employer. 
Massachusetts    Bonding    and    Insurance    Company,    /n- 

surer. 

Arising  out  of  the  Employment.  Death  results  from 
the  Injury.  Dependency.  Claim  dismissed.  Em- 
ployee DIED  from  Natural  Causes. 

The  daimant  alleged  that  the  death  of  the  employee,  her  brother,  a  man  of  sixty 
yean  of  age,  was  due  to  the  bursting  of  a  blood  vessel  caused  by  a  personal 
injury  occasioned  by  the  strain  of  lifting  a  heavy  weight  on  April  23,  1914. 
It  appears  that  the  employee  lifted  an  iron  box,  weighing  approximately  126 
or  127  pounds,  and  carried  it  a  distance  of  about  65  feet,  at  8  o'clock  in  the 
morning.  He  did  not  experience  any  ill  effects  after  carrying  the  weight,  and 
seemed  to  be  normal  in  appearance  and  manner  for  several  hours  thereafter. 
At  11.45  o'clock  he  became  ill,  later  becoming  unconscious  and  d3dng.  The 
medical  evidence  showed  that  the  employee  died  of  apoplexy  which  had  no 
causal  relation  to  the  alleged  strain. 

Held,  that  the  claimant  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mrs.  H.  Belluche, 
sister  of  deceased,  v.  Massachusetts  Bonding  and  Insurance 
Company,  this  being  case  No.  1019  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Thomas  Crosby  of 
Revere,  Mass.,  representing  the  sister  of  deceased,  and  N.  P. 
Sipprelle,  Beacon  Street,  Boston,  Mass.,  representing  the  in- 
surer, heard  the  parties  and  their  witnesses  in  the  Secretary's 
Room  of  the  Industrial  Accident  Board,  New  Albion  Building, 
Boston,  Mass.,  Sept.  23,  1914,  at  10  a.m. 

(jaspar  G.  Bacon,  of  the  firm  of  Gaston,  Snow  &  Saltonstall, 
Attorneys,  represented  the  insurer.  Mrs.  H.  Belluche,  sister  of 
deceased,  appeared  unrepresented. 

Paul  Garcia,  sixty  years  of  age,  residing  at  224  Dudley  Street, 
Roxbury,   Mass.,   was   employed   as   a   clock   maker   by   the 
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E.  Howard  Clock  Company  of  said  Roxbury,  at  an  average 
weekly  wage  of  $14.50.  This  company  is  insured,  under  the 
provisions  of  the  act,  with  the  Massachusetts  Bonding  and 
Insurance  Company.  On  April  23,  1914,  at  about  11.45  a.m., 
Garcia  became  ill,  and  died  the  same  day  at  about  10  p.m.  It 
was  alleged  that  death  was  caused  by  the  bursting  of  a  blood 
vessel  brought  on  by  the  Ufting  of  a  heavy  weight  early  in  the 
morning  of  the  same  day,  while  in  the  course  of  his  employment. 

Henry  E.  Seavem,  resident  of  Roxbury,  Mass.,  and  a  fellow 
employee  of  deceased,  testified  that  at  about  8  o'clock,  on  the 
day  of  the  alleged  injury,  he  saw  Mr.  Garcia  lift  an  iron  box, 
which  he  should  say  weighed  approximately  126  or  127  pounds, 
and  carry  it  a  distance  of  about  65  feet  to  the  planing  machine. 
This  was  part  of  his  work,  and  he  had  seen  Garcia  do  it  before, 
though  not  frequently.  He  did  not  notice  that  Garcia  ex- 
perienced any  ill  effects  after  carrying  the  weight.  Several 
times  during  the  forenoon  he  spoke  with  him,  and  observed 
nothing  unusual  in  his  appearance  or  manner  until  about  11.45 
A.M.,  when  he  saw  him,  with  his  head  bowed  down  on  his  arm, 
leaning  against  his  bench.  He  noticed  then  that  Garcia  looked 
ill,  and  said  to  him:  "What  is  the  matter,  Paul?"  Garcia  could 
not  answer  for  a  while,  but  finally  asked  for  a  drink  of  water. 
When  he  returned  with  the  water  he  found  Garcia  sitting  up 
in  his  chair,  and  there  were  many  of  the  other  employees 
around  him.  He  noticed  nothing  imusual  about  his  appear- 
ance, other  than  that  he  appeared  to  be  ill  —  noticed  no  marks, 
and  no  signs  of  violence  of  any  kind. 

James  A.  Haskell,  of  East  Somerville,  Mass.,  another  fellow 
employee  of  the  deceased,  testified  that  for  no  reason  which  he 
could  explain,  other  than  that  it  was  a  coincidence,  he  happened 
to  turn  from  his  work  just  as  Mr.  Garcia  was  carrying  the 
weight  referred  to.  Three  or  four  times  during  the  forenoon  he 
saw  him,  and  each  time  spoke  to  him,  but  noticed  nothing 
unusual  about  him.  At  about  ten  minutes  of  12,  however,  he 
saw  him  sitting  back  limply  in  his  chair,  and  walked  over  to 
him,  but  Garcia  was  not  able  to  speak,  and  looked  pale  and 
ill.  He  had  apparently  done  his  work  in  the  usual  way  since 
he  came  to  work  in  the  morning,  and  it  was  not  until  nearly 
12  o'clock  that  he  noticed  anything  wrong  with  Mr.  Garcia. 
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Steven  W.  Crowe,  1197  Walker  Street,  Dorchester,  Mass., 
foreman  of  the  E.  Howard  Clock  Company,  testified  that  he 
had  known  Paul  Garcia  since  his  (Crowe's)  appointment  as 
foreman  of  the  department,  some  four  or  five  years  ago. 
Garcia  had  always  appeared  to  him  to  be  a  perfectly  healthy 
man,  weighed  about  170  pounds,  but  was  occasionally  subject 
to  headache.  At  about  11  or  11.30  a.m.  of  the  day  of  his 
death  he  had  asked  Garcia  to  do  another  little  job  for  him,  and 
at  that  time  did  not  notice  that  there  was  anything  wrong  with 
him.  At  11.45  a.m.,  however,  Garcia  came  over  near  where  he 
was  standings  holding  a  sheet  of  brass  in  one  hand,  and  holding 
the  other  hand  to  his  head.  He  asked  Garcia  whether  he  had 
a  headache.  Without  replying,  excepting  in  a  mumbling  sort 
of  way,  Garcia  walked  along  with  the  sheet  of  brass,  and  sawed 
a  piece  oflf.  At  nearly  12  o'clock  Henry  Haskell,  one  of  the 
employees,  came  over  and  told  him  that  Garcia  was  ill.  He 
and  Haskell  went  over  and  spoke  to  him,  but  received  no  re- 
sponse, and  thereupon  notified  the  office  to  summon  a  doctor. 
Dr.  Guy  soon  came,  and  took  him  in  charge. 

Dr.  W.  Bryant  Guy,  277  Warren  Street,  Roxbury,  Mass., 
testified  that  he  had  known  deceased  since  1910,  when  he  first 
treated  him.  He  was  suflfering  from  a  form  of  bladder  trouble, 
and  had  the  symptoms  of  arteriosclerosis,  common  to  men  of 
his  age;  suffered  also  from  pains  in  the  back  and  groin,  and 
was  treated  for  this  condition  for  about  a  year,  until  he  felt 
very  much  improved.  About  June  26,  1911,  he  complained  of 
poor  circulation,  and  trouble  with  bladder  began  again. 
Arteriosclerosis,  which  is  often  preliminary  to  hemorrhage  of  the 
brain,  is  a  disease  which  comes  on  very  quickly.  The  blood 
vessels  become  hard  and  rigid,  the  blood  pressure  at  the  same 
time  rising,  so  that  the  heart  is  required  to  do  more  than 
normal  work,  and  is,  eventually,  weakened.  With  increased 
blood  pressure  comes  increased  progress  of  the  disease,  and 
consequent  increased  pressure  on  the  brain  vessels.  This  con- 
dition must  go  on  until  one  of  two  things  happens:  a  blood 
vessel  breaks,  or  the  patient  will  be  robbed  of  the  necessary 
amount  of  circulation.  In  the  brain  there  is  no  support  for 
these  blood  vessels,  the  brain  being  a  soft  mass,  and  the  vessels 
leading  thereto  being  large.  When  the  pressure  becomes  too 
high  the  blood  vessel  breaks.    This  is  apt  to  happen  at  any 
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time,  hemorrhage  following.  A  large  hemorrhage  will  cause 
death  after  a  certain  number  of  hours,  whereas  a  slight  one  will 
bring  about  partial  paralysis. 

Dr.  Guy  further  stated  that  he  saw  Mr.  Garcia  about  a 
month  before  his  death.  He  saw  him  again  the  day  he  died  at 
about  4  P.M.  He  was  still  unconscious.  He  diagnosed  Mr. 
Garcia's  case  as  apoplexy,  and  believed  that  this  result  would 
have  come  about,  regardless  of  the  lifting  of  the  weight  herein 
referred  to,  it  being  a  conmion  and  usual  feature  of  the  disease 
from  which  Mr.  Garcia  was  suffering,  and  for  which  he  had 
been  treating  him. 

There  was  no  evidence  to  show  that  the  death  of  the  em- 
ployee was  caused  by  injury,  all  the  evidence  showing  that  he 
died  from  natural  causes. 

We  find,  therefore,  that  Paul  Garcia  did  not  die  of  an  injury 
arising  out  of  and  in  the  course  of  his  employment,  and  that 
his  sister,  Mrs.  H.  Belluche,  who  claims  partial  dependency,  is 
not  entitled  to  recover  compensation. 

James  B.  Carroll. 

N.   P.   SiPPRELLE. 

Thomas  Crosby. 


Case  No.  1023. 

WILLL^JH  Smyrl,  Employee. 
City  of  Boston,  Employer. 

Dependent    defined.     Child    not    legally    adopted    by 
Deceased  is  not  a  Dependent. 

The  statute  defines  "dependents"  as  "members  of  the  employee's  family  or  next 
of  kin  who  were  wholly  or  partly  dependent  upon  the  earnings  of  the  employee 
for  support  at  the  time  of  the  injury."  The  claimant  was  twenty  years  of  age, 
and,  although  he  had  not  been  legally  adopted  by  the  deceased,  was  treated 
as  a  member  of  the  family,  and  usually  referred  to  as  his  "son."  During  the 
five  weeks  preceding  the  employee's  death  he  had  paid  the  board  of  the  claimant. 

Heldt  that  the  claimant  was  not  a  dependent  under  the  statute. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,   having  investigated   the   claim   of  William  Smyrl  v. 
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City  of  Boston,  this  being  case  No.  1023  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  arbitration  committee,  consisting  of  James  B.  Carroll  of 
the  Industrial  Accident  Board,  chairman,  Joseph  L.  Keough, 
representing  the  employee,  and  William  B.  F.  Whall,  represent- 
ing the  city  of  Boston,  heard  the  parties  and  their  witnesses  in 
the  Hearing  Room  of  the  Industrial  Accident  Board,  New 
Albion  Building,  Boston,  Mass.,  on  Wednesday,  June  8,  1914, 
at  10  A.M. 

Timothy  J.  Ahem  appeared  as  coimsel  for  the  employee,  and 
Walter  J.  O'Malley  appeared  for  the  city  of  Boston. 

It  was  agreed  that  Mr.  Smyrl  was  employed  by  the  city  of 
Boston,  and  while  driving  a  team  belonging  to  the  city  of 
Boston,  in  the  discharge  of  his  duties,  he  was  run  into  by  a  pair 
of  horses  belonging  to  a  brewery  company  and  was  killed.  His 
average  weekly  wages  were  $15.  The  accident  happened  on 
Feb.  24,  1914.  The  city  of  Boston  voted  to  accept  the  Work- 
men's Compensation  Act  on  Jan.  13,  1914,  thirty  days  having 
elapsed  between  this  and  the  date  of  the  accident.  The 
claimant  had  lived  with  the  employee  from  early  childhood. 
He  went  by  the  name  of  the  employee,  and  was  always  spoken 
of  as  his  son.  He  was  not  the  son  of  the  employee  nor  was  he 
ever  adopted.  On  April  27,  1895,  a  petition  was  brought  by 
the  employee,  and  a  citation  was  issued  thereon  and  a  return 
made,  but  there  was  no  further  decree  or  action  of  the  court 
thereon. 

The  claimant  at  the  time  of  the  hearing  was  twenty  years  of 
age.  For  many  years  prior  to  the  death  of  Mr.  Smyrl  he  was 
self-supporting  and  worked  in  stores  and  was  a  conductor  on 
the  Boston  Elevated  Railway,  and  since  the  death  of  the  em- 
ployee he  has  been  self-supporting.  For  the  five  weeks  prior 
to  the  24th  of  February  he  was  out  of  work,  and  during  that 
five  weeks  he  lived  with  the  employee,  and  the  employee  paid 
for  his  room  and  meals,  giving  him  on  an  average  of  about  $5  a 
week. 

George  Alfred  Smyrl,  living  at  86  Warren  Street,  Roxbury, 
Mass.,  testified:  — 

I  am  twenty  years  old.  Since  I  was  about  a  year  old  I  have  been  living 
with  William  Smyrl.    My  father  made  $15  a  week,  and  out  of  that  he  gave 
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me  $2  or  $3  each  week.  I  was  loafing  five  weeks  before  my  father's  death, 
and  dming  this  tune  he  paid  for  my  room  to  a  Mrs.  Callahan  at  whose 
house  we  were  rooming,  and  besides  gave  me  $5  a  week.  Out  of  this  $5 
I  had  to  pay  for  my  meals.  Just  prior  to  this  period  I  did  not  work.  I 
worked  for  J.  Grauman  &  Co.,  and  was  receiving  $9  a  week.  When  I 
went  there  first  I  only  made  $7  a  week,  but  later  I  got  $9.  Even  when 
T  was  working  my  father  gave  me  either  $2  or  $3  a  week.  I  always  called 
WilUam  Smyrl  my  father,  and  he  was  accustomed  to  call  me  his  son.  I 
am  at  present  at  Marble  Street  with  Mrs.  Callahan.  Since  my  father's 
death  I  have  been  working  for  Mrs.  Callahan  in  her  furniture  store.  She 
is  paying  me  75  cents  a  day  besides  giving  me  two  meals  a  day  and  giving 
me  my  room.  Out  of  this  75  cents  I  have  to  buy  my  dinner.  Prior  to 
working  in  Grauman's  store  I  worked  for  the  Boston  Elevated  Railway, 
and  made  from  $10  to  $13  a  week;  it  depended  on  the  trips  I  made. 
During  this  time  we  were  keeping  house  in  AUston.  Before  I  worked  for 
the  Boston  Elevated  Railway  I  was  employed  by  the  Thomas  G.  Plant 
Company  and  the  H.  Stangle  Company.  Since  I  have  gone  to  work  I 
have  worked  pretty  steadily.  With  the  $5  my  father  gave  me  when  I 
was  out  of  work  I  paid  for  my  meals  and  bought  some  clothes.  When  we 
were  housekeeping  in  Allston  I  paid  $2  a  week  out  of  my  money  for 
furniture. 

Mrs.  John  Callahan,  living  at  86  Warren  Street,  Roxbury, 
Mass.,  testified:  — 

I  have  known  George  Smyrl  since  he  was  a  boy  about  six  or  seven  years 
old.  Before  Mr.  SmyrFs  death  he  and  his  son  lived  at  my  house.  For 
five  weeks  previous  to  Mr.  SmyrFs  death  George  had  not  been  working, 
and  during  this  time  his  father  was  paying  him  board  money  and  was 
pajdng  the  room  rent  to  me.  He  paid  $1.50  for  George's  room  and  $3.50 
for  his  own.  George  SmyrFs  stepmother  told  me  that  George  had  been 
adopted,  and  Mr.  Smyrl  always  called  Greorge  his  son  and  George  always 
called  him  his  father.  I  did  not  see  Mr.  Smyrl  giving  his  son  money 
every  week,  but  I  know  he  did  it.  My  husband  paid  the  funeral  expenses, 
in  amount  $76,  to  Mr.  Graham,  the  undertaker. 

The  committee  of  arbitration  finds  that  William  Smyrl,  the 
employee,  was  a  laborer  in  the  employ  of  the  city  of  Boston  on 
Feb.  24,  1914,  the  date  upon  which  he  received  the  personal 
injury  which  caused  his  death,  said  personal  injury  arising  out 
of  and  in  the  course  of  his  employment,  and  the  employee  being 
entitled  to  compensation  under  the  statute. 

The  committee  further  finds  that  the  claimant  was  not  the 
child  of  William  Smyrl;  that  he  had  never  been  legally  adopted 
by  bim;  that  for  many  years  prior  to  the  death  of  the  said 
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employee,  and  since  the  death  of  the  employee,  he  has  been 
self-supporting;  that  the  said  claimant  is  twenty  years  of  age; 
and  that  during  the  five  weeks  preceding  the  death  of  the  em- 
ployee the  claimant  was  supported  by  him  to  the  extent  that 
his  board  and  lodging  was  paid  by  him.  The  committee  finds 
that  the  said  claimant  is  not  a  dependent  within  the  meaning 
of  the  Workmen's  Compensation  Act,  and  is  therefore  not  en- 
titled to  compensation. 

The  committee  of  arbitration  further  finds,  upon  all  the 
evidence,  that  there  were  no  dependents  living  at  the  time  of 
the  death  of  William  Smyrl,  the  said  employee,  and  that  the 
city  of  Boston  should  pay  the  expenses  of  the  fimeral,  which 
it  was  agreed  amounted  to  $76. 

James  B.  Carroll. 

William  B.  F.  Whall. 


Case  No.  1024. 

Myles  Sweeney,  Employee. 

Bath  Grinder  Company,  Employer. 

MniA  Life  Insurance  Company,  Insurer. 

Arising    out    of    the    Employment.      Disease.      Anuria. 
Traumatism  had  no  Causal  Relation  to  Disease. 

The  employee  claimed  that,  as  the  result  of  being  struck  on  the  shin  by  a  truck  and 
falling  to  the  floor  and  striking  on  his  stomach,  a  condition  of  anuria  which 
subsequently  developed  had  a  causal  relation  to  the  personal  injury.  Medical 
evidence  showed  that  there  was  no  such  relation. 

Hdd^  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  afiSrms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Myles  Sweeney  v. 
iEtna  Life  Insurance  Company,  this  being  case  No.  1024  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  Jeremiah 
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H.  Kelliher,  representing  the  employee,  and  Edwin  H.  Crandell, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Fitchburg,  Mass.,  on 
Friday,  July  17,  1914,  at  10.30  a.m.,  and  at  a  continued  hearing 
on  Tuesday,  Oct.  6,  1914,  at  10.30  a.m.,  in  the  Hearing  Room 
of  the  Industrial  Accident  Board,  New  Albion  Building, 
Boston,  Mass. 

Charles  T.  Flynn  appeared  as  counsel  for  the  employee,  and 
Charles  C.  Milton  appeared  as  counsel  for  the  insiu^r. 

It  was  agreed  that  the  average  weekly  wages  were  $15.13. 
The  claim  of  the  insurance  company  was  that  the  man's  con- 
dition was  not  the  result  of  traxmia. 

Myles  Sweeney,  an  employee  of  the  Bath  Grinder  Company, 
met  with  an  accident  on  March  13,  1913,  about  4  o'clock  in 
the  afternoon.  He  was  called  by  Mr.  Chineey,  the  general 
foreman,  and  was  at  the  time  working  at  a  drill.  There  was  a 
truck  behind  him,  and  as  he  turned  to  answer  the  call  the 
truck  *struck  him  on  the  shin,  and  as  he  fell  over  on  the  floor 
he  struck  on  his  stomach,  and  went  down  with  considerable 
force.  In  answer  to  a  question  he  replied  that  he  had  not  hurt 
himself  much,  and  he  went  back  to  the  drill  and  worked  the 
rest  of  the  day. 

It  appeared  in  evidence  that  Mr.  Sweeney  worked  the  day 
after  the  accident;  he  went  home  that  night  and  went  out  in 
the  evening  and  said  nothing  to  his  wife  about  any  mark  or 
accident  imtil  he  came  home,  when  he  asked  her  to  look  and 
see  if  there  were  any  mark  there.  She  looked  and  told  him 
there  was  no  mark.  In  the  morning  when  he  got  up  he  was  in 
great  pain,  and  she  sent  for  Dr.  E.  J.  TuUy,  and  he  undertook 
to  relieve  the  pain.  Mr.  Sweeney  was  suffering  from  suppres- 
sion of  urine,  and  he  was  finally  taken  to  the  hospital,  after  a 
consultation  between  Dr.  Tully  and  Dr.  Stimpson.  He  was 
operated  on  in  the  hospital  by  Dr.  Daniel  Francis  Mahoney, 
and  Dr.  Mahoney  felt  that  the  accident  was  the  cause  of  the 
suppression. 

Dr.  George  P.  Norton,  who  was  present  at  the  time  of  the 
operation  as  a  spectator,  did  not  believe  that  the  conditions 
as  revealed  by  the  operation  were  in  any  way  attributable  to 
a  fall  such  as  he  sustained. 
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Dr.  F.  H.  Baker,  medical  examiner  for  Worcester  County, 
declared  that  it  would  be  impossible  for  such  a  fall  to  bring 
about  such  an  injury  to  the  right  kidney;  that  the  condition 
found  there  was  caused  by  something  that  had  nothing  to  do 
with  the  injury. 

Dr.  Timothy  Leary,  medical  examiner  for  Suffolk  County, 
stated  that  the  accident  which  had  been  described  absolutely 
was  not  the  cause  of  the  man's  condition;  that  he  could  not 
see  what  relation  it  would  have  to  the  production  of  the  anuria. 
At  the  continued  hearing  held  on  Oct.  6,  1914,  after  listening 
to  the  testimony  of  Dr.  Daniel  Francis  Mahoney,  who  per- 
formed the  operation.  Dr.  Leary  declared  that  there  was  not  in 
medical  literature  the  histofy  of  any  case  where  a  traumatism 
such  as  described  had  ever  produced  any  such  condition,  and 
he  was  positive  that  the  traumatism  had  absolutely  nothing 
whatever  to  do  with  this  condition. 

We  find,  therefore,  on  the  weight  of  the  medical  evidence, 
after  a  careful  examination  of  the  same,  that  the  fall  which 
Mr.  Sweeney  sustained  on  March  13,  1914,  did  not  bring  about 
the  condition  from  which  he  was  suffering  when  he  was  taken 
to  the  hospital^  and  in  no  way  contributed  to  it,  and  that  he  is 
not,  therefore,  entitled  to  recover  compensation. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  W^orkmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Dudley  M.  Holman. 
Edwin  H.  Crandell. 
Jeremiah  H.  Kelliher  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review, 
The  claim  for  review  having  been  filed,  the  Industrial 
Accident  Board  heard  the  parties  in  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Wednesday,  Nov.  25,  1914, 
at  2  P.M.,  and  aflBrms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 
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This  case  was  heard  on  review  by  the  Industrial  Accident 
Board  on  the  evidence  reported  by  the  committee  of  arbitration, 
no  new  evidence  being  introduced. 

The  material  facts  are  as  follows:  — 

Myles  Sweeney,  the  employee,  received  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment  on  March 
13,  1913,  by  reason  of  a  blow  on  the  shin  bone  from  a  truck, 
said  blow  causing  him  to  fall  over  to  the  floor  and  strike  on  his 
stomach.  He  fell  with  considerable  force.  In  reply  to  a 
question,  he  stated  that  he  had  not  hurt  himself 'much,  and 
resumed  work,  remaining  the  rest  of  the  day.  He  worked  the 
next  day  and  went  out  at  night,  not  making  any  reference  to 
the  injury  to  his  wife  until  his  return  home  that  evening,  when 
he  asked  her  to  look  at  his  side  and  see  if  she  could  find  any 
mark  or  indication  of  the  injury.  She  looked  but  could  not 
find  any  mark.  When  he  got  up  the  next  morning  he  com- 
plained of  severe  pain,  and  two  physicians  attended  him,  one 
of  them  performing  an  operation  for  suppression  of  urine,  which 
was  attributed  by  the  operating  physician  to  the  injury  referred 
to.  Three  physicians,  one  of  whom  was  present  as  a  spectator 
at  the  time  of  the  operation,  and  the  other  two,  medical 
examiners,  respectively,  for  Worcester  and  Suffolk  counties, 
stated  that,  in  their  opinion,  the  injury  had  no  causal  relation 
with  the  condition  found  by  the  operating  surgeon. 

The  Board  therefore  finds  upon  all  the  evidence  that  there 
was  not  any  relation  of  cause  and  effect  between  the  personal 
injury  received  by  the  employee,  Myles  Sweeney,  and  the 
operation  for  the  relief  of  the  condition  of  suppression  of 
urine,  and  that  the  said  employee  is  not  entitled  to  compensa- 
tion under  the  statute. 

Jaz^ies  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  1027. 

WiLLLAJki  J.  GiLLis,  Employee. 
Brett  Lumber  Company,  Employer. 
Maryland  Casualty  Company,  Insurer. 

Arising  out  of  the  Employment.  Personal  Injury  de- 
HNED.  Frostbite.  Materially  Increased  Risk  or 
Exposure  due  to  Employment  causes  Personal  Injury 
by  Frostbite. 

The  employee  was  required  to  deliver  a  load  of  lumber  a  distance  of  about  28  miles 
on  a  cold  day  in  February,  1914,  the  task  requiring  eleven  hours  for  its  accom- 
plishment. The  employee  left  Lynn  at  11  o'clock  in  the  morning,  and  arrived 
in  Waltham  at  10  o'clock  at  night.  The  weather,  which  had  been  somewhat 
mild  during  the  day,  gradually  grew  colder,  and  during  the  night  it  was  ex- 
tremdy  cold,  about  8  or  10  degrees  F.  The  feet  of  the  employee  were  well 
protected  by  a  pair  of  heavy  stockings  and  moccasins,  with  felt  inner  soles. 
The  daimant  had  a  helper,  and  when  they  arrived  at  their  destination  it  fell 
to  his  lot  to  assume  the  task  of  passing  the  lumber  from  the  ground  upon 
which  it  was  thrown  to  the  other  employee,  who  was  stationed  inside  the 
building  in  which  it  was  to  be  used,  under  cover.  There  was  snow  on  the 
ground  to  the  depth  of  about  two  feet,  and  the  lumber  necessarily  came  into 
contact  with  such  snow.  The  job  of  delivering  the  lumber  into  the  interior  of 
the  building  was  accomplished  by  1  o'clock  the  next  morning.  Later,  upon 
taking  his  moccasins  off  in  a  near-by  lunch  room,  the  employee  discovered 
that  his  feet  were  frostbitten. 

Bild,  that  frostbite  is  a  personal  injury,  and  that  the  employee  is  entitled  to  com- 
pensation. 

Review  before  the  Industrial  Accident  Board. 

I>teition.  ~  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  J.  Gillis  v. 
Manland  Casualty  Company,  this  being  case  No.  1027  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
Dian  of  the  Industrial  Accident  Board,  chairman,  John  E. 
Bailey,  representing  the  employee,  and  Martin  F.  Connelly, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
^  the  Aldermanic  Chamber,  City  Hall,  Lynn,  Mass.,  on 
Wednesday,  July  29,  1914,  at  1.30  p.m. 
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It  was  agreed  that  William  J.  Gillis'  average  weekly  wage 
was  $11. 

Gillis  was  employed  by  the  Brett  Lumber  Company  as  driver. 
In  the  course  of  this  employment,  on  Feb.  21,  1914,  it  became 
necessary  for  him  to  go  to  Waltham  with  a  load  of  lumber. 
He  drove  a  single-horse  team,  and  another  man  drove  a  double- 
horse  load,  of  lumber.  They  left  Lynn  about  11  or  11.30  in 
the  morning  and  arrived  in  Waltham  about  9.30  or  10  o'clock 
in  the  evening,  when  they  commenced  to  unload  the  lumber. 
Gillis  was  on  the  outside  of  the  building  and  passed  the  lumber, 
board  by  board,  through  the  window  to  the  other  driver,  who 
was  inside  the  building.  They  finished  unloading  the  lumber 
about  1  o'clock  in  the  morning.  It  was  an  extremely  cold 
night.  The  contention  of  the  employee  is  that  his  foot  was 
frozen  sometime  from  the  time  he  left  LjTin  until  the  lumber 
was  unloaded.  After  they  had  finished  he  drove  the  team  to  a 
lunch  cart,  where  he  removed  the  shoe  and  found  that  the 
stocking  was  frozen  to  the  foot.  They  put  the  foot  in  snow  or 
ice  and  he  then  went  to  the  Waltham  Police  Station  and  was 
treated  there  by  the  police  ojEcer.  He  was  sent  to  Waltham 
City  Hospital  where  the  physician  wanted  to  amputate  his 
toes,  but  to  this  he  refused  to  consent  without  constdting  his 
people  in  Lynn.  He  was  then  sent  to  the  Union  Hospital  in 
Lynn  and  three  toes  were  amputated.  The  foot  was  badly 
frozen,  but  they  were  able  to  save  it.  He  was  unable  to  work 
from  the  date  of  the  injury  to  July  6,  1914. 

Dr.  Thomas  F.  Grady  stated  that  he  first  saw  Gillis  on 
March  2,  1914.  His  account  of  the  accident  was  as  stated 
above.  He  found  that  three  of  the  toes  were  gangrenous,  and 
sent  him  to  the  hospital.  The  entire  foot  was  badly  frozen, 
but  he  decided  to  remove  the  three  toes,  and  if  the  rest  of  the 
foot  did  not  heal  he  would  remove  that  later.  Gillis  was  con- 
fined in  the  hospital  four  days.  Dr.  Grady  treated  him  every 
day*  until  April  23,  and  since  that  time  Gillis  has  been  in  his 
oflSce  twice.  The  foot  is  now  healed  up,  but  Gillis  still  com- 
plains of  soreness  and  is  lame.  He  has  a  permanent  injury. 
Dr.  Grady's  bill  against  the  Maryland  Casualty  Company  is 
$62  for  the  first  two  weeks  after  the  injury,  and  he  has  a 
private  bill  against  Gillis  for  $38.    The  small,  fourth  and  third 
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toes  of  the  right  foot  were  amputated  close  to  the  foot.  Gillis 
can  do  work  that  does  not  require  too  much  standing.  He 
will  never  walk  naturally  again,  but  surgically  the  foot  is  as 
well  now  as  it  ever  will  be. 

Dr.  Walter  L.  Hearn,  who  assisted  Dr.  Grady  in  the  opera- 
tion, stated  that  three  toes  were  frostbitten  and  were  amputated 
close  to  the  foot.  His  bill  amounted  to  $10  (this  is  included  in 
the  bill  for  $62  rendered  by  Dr.  Grady). 

William  J.  Gillis  stated  that  he  was  employed  by  the  Brett 
Lumber  Company  in  February,  1914,  and  ^as  ordered  to  take 
a  load  of  lumber  to  Waltham  on  February  21,  about  10.30  or 
11  o'clock  in  the  morning.  He  drove  a  single-horse  team  and 
a  Polish  fellow  drove  a  double-horse  team.  It  was  not  very 
cold  while  the  sun  was  up,  but  at  night  it  became  very  cold. 
They  arrived  in  Waltham  about  9.30  or  10  o'clock,  and  com- 
menced to  unload  the  lumber.  Gillis  was  on  the  outside  of  the 
house  and  passed  the  lumber  through  the  window  to  the  Polish 
fellow.  They  finished  about  12  o'clock  at  night  and  went  to 
the  lunch  cart.  He  wore  a  pair  of  moccasins  with  felt  inner 
soles  and  heavy  "Maine  woods"  stockings.  The  stocking  was 
frozen  to  the  foot.  He  then  went  to  the  police  station  where 
the  foot  was  treated,  and  was  later  sent  to  the  Waltham 
Hospital.  A  week  later  he  returned  to  Lynn,  and  was  taken 
to  the  Union  Hospital  where  three  toes  were  amputated  close 
to  the  foot.  He  remained  in  the  hospital  four  days.  He  had 
worked  for  the  Brett  Lumber  Company  eight  days,  and  was 
receiving  $11  a  week.  The  union  rate  is  $13,  but  at  the  time 
he  was  injured  he  was  not  a  union  man.  He  worked  on  July  6 
and  one  day  of  the  week  following.  He  has  been  employed 
regularly  by  the  Brett  Lumber  Company  since  July  22.  He 
was  unable  to  do  any  work  previous  to  July  6.  He  still  limps 
and  cannot  carry  any  heavy  articles.  He  is  now  receiving  $12 
a  week.  When  he  went  to  Waltham  he  took  about  four  or  five 
drinks  on  the  road,  and  had  a  half  pint  of  whiskey  with  him 
which  he  shared  with  the  Polish  fellow.  He  was  not  intoxi- 
cated. The  distance  from  Lynn  to  Waltham  is  about  28  or  30 
miles.  They  had  walked  practically  all  the  way,  but  when  it 
became  dark  they  rode  on  the  teams,  and  it  was  then  that  his 
feet  commenced  to  feel  numb.     While  he  was  unloading  the 
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lumber  he  stood  on  the  ground  in  the  snow,  which  must  have 
been  about  a  foot  and  a  half  or  two  feet  deep.  It  took  them 
about  two  hours  to  unload  the  lumber.  He  was  more  exposed 
to  the  cold  than  the  man  inside  the  building. 

Edward  A.  Cloonan,  sergeant  in  the  Waltham  police  depart- 
ment, stated  that  he  was  on  duty  on  the  night  of  February  21, 
and  noticed  Gillis  limping  along  near  the  wagon  about  12.30 
P.M.  When  he  arrived  at  the  station  he  found  Gillis  there  with 
his  foot  in  the  water.  It  appeared  to  be  a  bluish  black.  They 
treated  the  foot  and  then  sent  for  the  doctor,  who  advised  him 
to  go  to  the  hospital.  The  ambulance  was  sent  for,  and  he 
was  taken  to  the  hospital  about  4  o'clock  in  the  morning. 
February  21  was  rather  a  mild  day,  but  about  9  o'clock  it 
became  very  cold,  and  at  midnight  it  was  about  8  or  10  degrees 
above.  About  8  o'clock  on  the  morning  of  February  22  it 
was  about  20  degrees  above.  The  water  main  had  burst  on 
the  night  of  the  21st.     Gillis  was  not  intoxicated. 

It  was  agreed  and  we  find  that  William  J.  Gillis'  average 
weekly  wage  was  $11.  We  further  find  that  he  received  an 
injury  arising  out  of  and  in  the  course  of  his  employment  by 
reason  of  a  special  exposure,  standing  on  the  frozen  ground 
during  the  middle  of  the  night  unloading  lumber,  and  all  the 
other  circumstances  connected  with  his  duties  in  driving  from 
Lynn  to  Waltham,  and  because  of  that  injury  the  amputation 
of  three  toes  on  his  right  foot  was  made  necessary;  that  he  is 
entitled  to  the  payment  of  specific  compensation  for  the  loss  of 
two  or  more  toes  at  the  rate  of  $5.50  a  week  for  a  period  of 
twenty-five  weeks,  or  $137.50,  and  to  the  payment  of  com- 
pensation during  total  incapacity  from  March  7,  1914,  the 
fifteenth  day  after  the  injury,  up  to  July  6,  1914,  the  day  on 
which  he  returned  to  work,  a  period  of  seventeen  and  two- 
sevenths  weeks,  at  the  rate  of  $5.50  a  week,  amounting  to 
$95.07,  aggregating  a  total  payment  of  $232.57;  that  he  is  en- 
titled to  the  payment  of  hospital  and  medical  services  during 
the  first  fourteen  days  after  the  injury;  and  that  the  charges  as 
submitted  to  the  committee  of  arbitration  for  these  medical 
and  hospital  services  are  reasonable. 

This  decision  and  all  findings  regarding  compensation,  or  ex- 
istence or  ternaination  of  incapacity,  are  made  subject  to  review 
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and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III.  of 
the  Workmen's  Compensation  Act  and  the  general  provisions 
of  said  act  and  its  amendments. 

Dudley  M.  Holman. 

John  E.  Bailey. 

Martin  F.  Connelly. 

Findings   and   Decision   of   the    Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Board  heard  the 
parties  at  the  Hearing  Room  in  the  New  Albion  Building, 
Boston,  Mass.,  on  Thursday,  Sept.  24,  1914,  at  2.45  p.m.,  and 
aflBrms  and  adopts  the  findings  and  decision  of  the  committee 
of  arbitration. 

The  Board  finds  that  the  employee,  William  J.  Grillis,  was 
employed  as  a  driver  for  the  subscriber,  the  Brett  Lumber 
Company,  and  that,  on  Feb.  21,  1914,  he  was  required  to 
deliver  a  load  of  lumber  in  Waltham,  Mass.,  a  distance  of 
about  28  miles,  and  a  task  which  required  about  eleven  hours 
to  accomplish.  He,  with  a  single-horse  team,  and  another  em- 
ployee, with  a  double-horse  hitch,  left  Lynn  at  about  11 
o'clock  in  the  morning  and  arrived  in  Waltham  at  about 
10  o'clock  in  the  evening.  The  weather  had  been  somewhat 
mild  during  the  day,  but  gradually  grew  colder,  and  during 
the  night  it  was  extremely  cold,  the  temperature  being  about 
8  or  10  degrees  F.  His  feet  were  protected  from  the  cold  by 
a  pair  of  heavy  "Maine  woods"  stockings  and  moccasins,  with 
felt  inner  soles.  When  they  arrived  at  their  destination  it  fell 
to  the  lot  of  Gillis  to  assume  the  task  of  passing  the  lumber 
from  the  ground  upon  which  it  was  thrown,  outside  the  building 
in  which  it  was  to  be  used,  to  the  other  employee,  whose 
station  was  under  cover,  inside  of  said  building.  The  said 
Gillis  was  especially  exposed  to  the  danger  of  frostbite  by 
reason  of  his  station  outside  of  the  building,  wherk  he  was 
obliged  to  stand  on  the  ground  in  the  frozen  snow,  which  was 
between  one  and  one-half  and  two  feet  in  depth.  The  job  of 
passing  the  lumber  into  the  house  occupied  about  two  hours, 
being  finished  at  1  o'clock  in  the  morning  of  Feb.  22,  1914. 
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Gillis  immediately  drove  to  a  near-by  lunch  cart,  where  he  re- 
moved his  moccasins  and  found  that  the  heavy  woolen  stocking 
was  frozen  to  his  right  foot.  He  at  once  treated  the  foot  by 
putting  it  in  snow  and  ice,  and  later  went  to  the  Waltham 
Police  Station,  where  further  treatment  was  given  by  a  police 
officer.  He  was  then  taken  to  the  Waltham  City  Hospital,  and 
amputation  of  two  of  his  toes  was  recommended.  He  preferred 
to  consult  with  members  of  his  family,  however,  before  making 
a  decision,  and  left  for  home,  three  toes  being  amputated  after- 
wards at  the  Lynn  Hospital.  The  employee  was  totally  in- 
capacitated for  work  from  Feb.  22,  1914,  to  July  6,  1914,  and 
is  now  earning  an  average  weekly  wage  of  $12.  The  employee 
cannot  do  work  which  requires  very  much  standing,  and  will 
never  walk  naturally  again.  Surgically,  the  foot  is  as  well  as 
it  ever  will  be.  The  average  weekly  wage  of  the  employee  at 
the  time  of  the  injury  was  $11. 

The  Board  finds  and  decides  upon  this  evidence  that  the  em- 
ployee, Gillis,  was  exposed  by  reason  of  his  employment  to  a 
materially  greater  danger  and  likelihood  of  getting  frozen  than 
the  ordinary  person  or  outdoor  employee.  The  fact  that  he 
was  required  to  pass  lumber  from  his  station  on  the  snow- 
covered  ground,  in  extremely  cold  weather,  shows  that  he  was 
exposed  because  of  his  emplojinent  to  a  special  risk  or  ex- 
posure, and  that  by  reason  of  the  materially  mcreased  risk  or 
exposure  necessitated  by  his  employment  he  received  the 
personal  injury  by  frostbite  which  incapacitated  him  for  work, 
said  personal  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment. 

The  Board  therefore  finds  that  there  is  due  the  employee  a 
special  additional  compensation  of  $5.50  weekly,  dating  from 
Feb.  22,  1914,  for  a  period  of  twenty-five  weeks,  amounting  to 
$137.50;  and  a  total  incapacity  compensation,  at  the  same 
weekly  rate,  dating  from  March  7,  1914,  the  fifteenth  day  after 
the  injury,  to  July  6,  1914,  the  date  upon  which  all  incapacity 
ceased,  a  period  of  seventeen  and  one-seventh  weeks,  amounting 
to  $94.29;  that  he  is  entitled  to  reimbursement  on  account  of 
his  liability  to  Dr.  Thomas  F.  Grady,  in  the  sum  of  $52,  to 
Dr.  Walter  L.  Heam,  in  the  sum  of  $10,  and  to  the  Union 
Hospital,  in  the  sum  of  $8.57,  said  charges  being  reasonable 
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under  the  Workmen's  Compensation  Act,  the  total  sum  due 
on  account  of  compensation  and  medical  attendance  being 
S302.36.  Because  of  the  impairment  of  function  in  the  injured 
foot  the  Board  reserves  the  right  to  review  the  weekly  pay- 
ments under  Part  III.,  section  12,  if  the  employee  again  be- 
comes incapacitated  for  work  by  reason  of  the  injury  within 
the  statutory  period. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  1030. 

William  A.  Thompson,  Employee, 
Gray  &  Davis,  Inc.,  Employer, 
Travelers  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Insurance.  Incapacity. 
Employee  returns  to  Work  with  Partial  Incapacity 
DUE  TO  Injury.  Employers  change  Insurance.  Sub- 
sequently Employee  Strikes  Stiff  Fingers  and 
Ampliation  becomes  necessary.  New  Cause  and 
Xew"  Insurer  liable. 

The  employee  received  an  irjury  on  Feb.  12,  1913,  by  reason  of  which  his  right 
hand  was  seriously  injured.  As  a  result  of  the  injury  the  index  finger  was 
amputated,  and  the  middle  and  third  finger  were  left  somewhat  stiff.  Com- 
pensation was  paid  to  the  date  of  the  employee's  return  to  work  by  the  insurer 
covering  the  subscriber  at  that  time.  Later,  on  Feb.  2,  1914,  the  employee 
slipped  on  a  bolt  which  was  lying  on  the  floor  and  struck  his  fingers  with  great 
force  on  top  of  the  machine.  As  a  result  of  the  ensuing  condition  amputation 
became  necessary.  Meanwhile  the  subscriber  had  changed  its  insurer,  and  the 
question  was  raised  whether  the  latter  injury  was  a  recurrence  of  the  old,  or 
an  entirely  new,  cause. 

Held,  that  the  employee's  incapacity  was  due  to  the  second  injury,  and  that  the 
new  insurer  was  liable. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  A.  Thompson 
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V.  Travelers  Insurance  Company,  this  being  case  No.  1030  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Richard  M. 
Walsh,  representing  the  employee,  and  William  C.  Prout, 
representing  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  in  the  Aldermanic  Chamber,  City  Hall, 
Cambridge,  Mass.,  Friday,  Oct.  9,  1914,  at  10.30  a.m.,  and 
reports  as  follows:  — 

Louis  C.  Doyle  appeared  as  counsel  for  the  insurer,  and 
Thomas  F.  Murphy  appeared  as  counsel  for  the  employee. 

This  case  was  heard  together  with  that  of  the  same  claimant 
and  employer  against  the  Employers'  Liability  Assurance  Cor- 
poration, Ltd.,  the  evidence  being  the   same   in   botJi   cases. 

This  employee,  a  man  fifty-five  years  of  age,  received  an 
injury  arising  out  of  and  in  the  course  of  his  employment  on 
Feb.  12,  1913.  His  work  was  that  of  a  circular  saw  operator. 
His  average  weekly  wages  were  $18.  His  right  hand  came  in 
contact  with  the  saw  while  in  motion,  cutting  and  lacerating 
its  first,  second  and  third  fingers.  As  a  result  of  this  injury 
the  index  finger  was  amputated  below  the  second  joint,  and 
the  middle  and  third  fingers  were  left  stiff.  There  was  some 
little  motion  left,  however,  in  the  central  joint  of  the  middle 
finger.  The  knuckle  joints  of  the  hand  were  left  free  and  un-  • 
injured. 

His  incapacity  for  work  ceased  on  April  14,  1913,  when  he 
returned  to  his  former  work  at  the  same  wages.  He  was  paid 
all  compensation  due  to  this  time  by  the  then  insurer,  the  Em- 
ployers' Liability  Assurance  Corporation,  Ltd.,  and  gave  the 
usual  settlement  receipt. 

About  two  weeks  after  this  injury,  while  the  employee  was 
convalescing,  his  attending  physician  advised  that  in  his 
opinion  it  would  be  better  if  the  two  stiff  fingers  were  removed, 
as  in  his,  the  physician's,  opinion  it  seemed  that  they  would  be 
of  no  use  and  in  the  way  when  he  undertook  to  work.  The 
employee,  however,  did  not  have  them  removed,  believing  that 
when  he  recovered  and  returned  to  work  they  would  be  of  use 
to  him. 
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The  employee  testified  that  after  he  returned  to  work  he 
found  that  these  two  fingers  were  materially  helpful  to  him  in 
grasping  such  objects  as  a  hammer  and  other  tools,  in  lifting 
and  in  doing  his  work.  As  he  could  use  the  knuckle  joints  of  the 
hand  freely  and  with  their  normal  strength,  he  got  useful  gripping 
power  with  these  fingers.  He  also  found  that  he  could  bend 
the  central  joint  of  this  middle  finger  somewhat.  He  then  did 
not  want  them  removed  and  gave  no  further  thought  to  it. 

He  continued  to  work  daily  until  Feb.  2,  1914,  when  he 
slipped  on  a  piece  of  iron  on  the  floor,  and  brought  his  right 
hand  down  with  much  force  against  a  metal  machine  known 
as  a  shaper.  The  pressure  of  the  blow  came  on  the  two  stiff 
fingers  which  had  been  left  stiffened  from  the  former  injury, 
and  a  small  piece  of  metal  was  driven  in. 

He  kept  at  work  for  four  days,  until  Feb.  6,  1914,  The 
fingers  were  giving  him  pain,  however,  during  these  four  days, 
and  a  nurse  connected  with  Gray  &  Davis,  Inc.,  his  employer, 
treated  him  during  these  days.  These  fingers  began  to  swell 
during  this  time  and  became  very  painful.  He  was  obliged  to 
quit  work  on  February  6,  and  Dr.  C.  J.  Walsh,  his  physician, 
sent  him  to  the  Massachusetts  General  Hospital  for  treatment 
for  what  then  appeared  to  him  to  be  a  threatening  condition  of 
blood  poisoning. 

At  this  time  the  middle  finger  had  become  swollen  to  about 
twice  its  former  size,  and  the  third  finger  was  swollen  somewhat 
less,  and  both  presented  a  red  and  inflamed  appearance.  The 
swelling  was  extending  into  the  back  of  the  hand.  The  swelling 
in  the  third  finger  was  either  due  to  the  spreading  of  the  in- 
fection or  to  the  blow  received  thereon.  He  was  asked  at  the 
Massachusetts  General  Hospital  how  he  had  scalded  his  fingers, 
and  advised  that  he  had  a  bad  looking  hand,  and  that  the 
two  inflamed  and  swollen  fingers  ought  to  be  removed.  The 
employee  thought  that  this  advice  was  given  on  account  of  the 
condition  of  and  danger  from  blood  poisoning.  The  operation 
was  arranged  for  February  7,  but  he  did  not  come  for  it  until 
February  12,  when  it  was  performed.  The  middle  finger  was 
amputated  just  below  (proximal)  second  joint,  and  the  third 
was  amputated  just  distal  to  the  third  joint.  He  was  in- 
capacitated for  work  thereby  until  April  14,  1914,  when  he  re- 
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turned  to  work  at  his  former  wages,  which  were  later  increased 
to  $19  a  week. 

The  insurer,  the  Employers'  Liability  Assurance  Corporation, 
Ltd.,  had  ceased  to  be  the  insurer  of  the  employer  and  employee 
at  and  before  the  date  of  the  second  injury,  at  which  time  his 
employer  had  become  a  subscriber  with  the  Travelers  Insurance 
Company,  named  as  respondent  in  this  case.  The  insurer  in 
this  case  contended  that  it  was  not  liable  for  the  results  of  the 
second  accident  and  injury,  and  that  the  liability,  if  any,  was 
upon  the  Employers'  Liability  Assurance  Corporation,  Ltd., 
whose  policy  covered  this  subscriber  and  employee  for  the 
results  of  the  first  injury. 

The  following  is  a  copy  of  a  record  of  the  Massachusetts 
General  Hospital,  being  memorandum  made  at  the  time  of  its 
treatment  following  the  second  injury:  t- 

Abstract    from    Out-Patient    Records,    Massachusetts   General 

Hospital. 

William  Arthur  Thompson,  55M,  Carpenter,  48  Walden  Street,  North 
Cambridge,  Mass. 

Incised  wound  of  right  hand. 

Feb,  7,  1914.  —  Admitted  to  out-patient  department.  Injured  right 
hand  one  year  ago.  Index  finger  amputated  at  that  time  at  the  Boston 
City  Hospital.  Has  always  been  tender.  For  past  week  has  been  some- 
what tender.  Second  and  third  finger  somewhat  swollen.  Forefinger  of 
right  hand  has  been  amputated  through  end  of  first  phalanx.  Middle 
finger:  can  flex  metacarpo-phalangeal  joint,  but  not  the  rest.  Cannot 
flex  third  finger  at  any  joint.     Operation  advised. 

February  12.  —  Operation:  Middle  finger  (right),  amputated  just  below 
(proximal)  second  joint.  Ring  finger  (right)  amputated  just  distal  to 
third  joint. 

February  13.  —  Dressing  not  removed.    Hand  comfortable. 

The  hospital  was  also  appointed  on  March  16,  1914,  to  make 
an  impartial  examination  of  the  employee  for  the  Board,  and 
its  report  as  follows  was  received  in  evidence  of  which  the 
following  is  a  copy :  — 

Boston,  March  19,  1914. 
Mr.  Robert  E.  Grandfield,  Secretaryy  Industrial  Accident  Board,  1 
Beacon  Street,  Boston,  Mass. 
Dear  Sir:  —  We  are  in  receipt  of  yours  of  the  16th  instant  regarding 
William  A.  Thompson  whom  you  sent  to  us  for  an  impartial  examination. 
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It  is  the  opinion  of  the  surgeon  who  examined  Thompson  that  the  ampu- 
tation was  necessitated  by  the  injury  received  in  1913.  The  fingers  were 
stiff  and  interfered  with  his  work,  so  we  advised  an  amputation. 

Yours  very  truly, 

F.  A.  Washburn, 
Residing  Physician. 

The  committee  finds  that  the  incapacity  and  amputation  after 
the  second  injury  to  the  employee  of  Feb.  2,  1914,  were  the 
result  of  said  injury,  said  injury  being  a  new,  intervening  cause, 
independent  of  the  first  injury,  and  that  the  respondent  insurer, 
the  Travelers  Insurance  Company,  is  liable  to  compensation 
therefor;  and  that  there  is  due  the  employee  seven  and  four- 
sevenths  weeks'  compensation  for  total  incapacity  at  $9.50  per 
week  from  Feb.  16,  1914,  the  fifteenth  day  after  the  injury,  to 
April  14,  when  he  returned  to  work,  deducting  the  four  days 
during  which  he  worked  after  the  injury,  viz.:  seven  and  four- 
sevenths  weeks,  amounting  to  $71.93;  and  a  further  compensa- 
tion for  incapacity  and  for  the  loss  of  the  finger,  at  the  rate  of 
$9.50  per  week  for  a  period  of  twenty-five  weeks,  from  said 
Feb.  2,  1914,  by  reason  of  the  amputation  of  the  middle  and 
third  fingers,  and  their  resulting  permanent  incapacity  for  use, 
the  entire  compensation  due  being  $309.43.  (Snow  v.  N.  Y. 
N.  H.  &  H.  R.R.  Co.,  185  Mass.  321.) 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review 'and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 
R.  M.  Walsh. 
William  C.  Prout  dissents. 

Findings   and   Decision   of   the   Industrial   Accident   Board   on 

Renew. 
The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  the  Hearing 
Room,   New  Albion   Building,   Boston,   Mass.,   on   Thursday, 
Jan.  7,  1915,  at  10  a.m.,  and  aiBBrms  and  adopts  the  findings 
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and  decision  of  the  committee  of  arbitration,  and  further  finds 
and  decides  as  follows:  — 

Further  evidence  was  heard  on  review,  a  transcript  of  which 
is  attached  hereto  and  made  a  part  of  this  record,  this  tran- 
script and  the  report  filed  by  the  committee  of  arbitration  con- 
taining all  the  material  evidence  in  the  above  case. 

The  evidence  shows  that  the  employee,  William  A.  Thomp- 
son, received  a  personal  injury  arising  out  of  and  in  the  course 
of  his  employment  on  Feb.  12,  1913,  by  reason  of  which  his 
right  hand  was  seriously  injured,  the  first,  second  and  third 
fingers  thereof  being  cut  and  lacerated.  As  a  result  of  this 
injury  the  index  finger  was  amputated  and  the  middle  and  third 
fingers  were  left  stiff,  except  for  limited  motion  in  the  central 
joint  of  the  middle  finger  and  motion  at  the  knuckle  joints  of 
both  fingers.  Compensation  was  paid,  in  accordance  with  the 
requirements  of  the  statute,  by  the  Employers'  Liability 
Assurance  Corporation,  Ltd.,  and  the  employee  returned  to 
work  on  April  14,  1913.  His  average  weekly  wages  before  the 
injury  were  $18  and  thereafter  $19.  Meanwhile  his  employers 
became  subscribers  to  insurance  in  the  Travelers  Insurance 
Company,  and  after  working  daily  for  a  period  of  about  nine 
months  the  employee  received  a  second  injury  on  Feb.  2,  1914. 
On  that  date  he  sUpped  on  a  bolt  which  was  lying  on  the  floor 
and  struck  his  fingers  with  great  force  on  top  of  the  machine. 
There  came  immediately  a  change  in  the  condition  of  the  two 
somewhat  stiffened  fingers;  they  became  swollen,  and  the  em- 
ployee received  attention  from  Dr.  Jackson,  the  subscriber's 
physician,  every  day  for  four  days,  and  later  received  treat- 
ment from  his  family  physician.  Dr.  Walsh.  Both  of  these 
physicians  advised  the  employee  to  go  to  the  hospital  and  have 
the  fingers  amputated.  The  employee  stated  that  prior  to  the 
occurrence  of  the  second  injury  he  coidd  use  the  fingers  — 
could  hold  a  hammer  and  use  it;  but  since  the  injury  he  has 
lost  his  ability  to  grip  a  hanmier,  and  lost  his  power  to  hold 
anything  and  to  "hold  on." 

Dr.  Wyman  Whittemore,  surgeon  to  out-patients  at  the  Massa- 
chusetts General  Hospital,  stated  that  he  had  seen  a  great  many 
patients  since  he  examined  the  employee,  and  that  his  recollection 
of  the  case  was  not  positive.  He  stated  that  he  was  not  in- 
formed of  the  second  accident  at  the  time  of  his  examination. 
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and  that,  in  his  opinion,  the  amputation  was  not  necessitated 
by  said  second  accident.  The  amputation  was  not  performed  by 
r^.  Whittemore,  and  the  employee  stated  that  most  of  his  con- 
versation was  with  Dr.  Allen,  Dr.  Whittemore's  assistant. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  amputation  of  the  second  and  third  fingers  of  the 
employee's  hand  was  necessitated  by  the  second  injury,  which 
occurred  on  Feb.  2,  1914;  that  said  injury  arose  out  of  and  in 
the  course  of  his  employment;  that  all  incapacity  as  a  result 
of  said  second  injury  ceased  on  April  1,  1914,  at  which  time 
the  employee  returnied  to  work,  and  has  since  earned  an 
average  weekly  wage  of  $19;  that  there  is  due  the  said  em- 
ployee a  weekly  compensation  of  $9.50  for  a  period  of  six  and 
two-sevenths  we^ks,  from  Feb.  16,  1914,  to  April  1,  1914,  that 
is,  the  sum  of  $59.71,  and  a  weekly  payment  of  $9.50  for  a 
period  of  twenty-five  weeks,  from  Feb.  2,  1914,  on  account  of 
the  specific  injurj^,  as  provided  by  Part  II.,  section  11  (6),  that 
is,  the  sum  of  $237.50,  making  a  total  sum  of  $297.21  due  in 
all  from  the  insurer,  the  Travelers  Insurance  Company. 

Dudley  M.  Holman. 
David  T.  Dickinson.. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Case  No.  1032. 

Sadie  Howley,  Employee, 

J.  L.  Thomson  Manufacturing  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Arising   out   of  the   Employment.     Larking.     Employee 

WHO     RECEIVES     AN     INJURY     DUE     TO     THE     LaRKING     OF 

Others,  in  which  she  has  no  Part,  is  not  entitled 
TO  Compensation. 

The  employee  received  the  injury  while  standing  at  the  sink  in  the  wash  room, 

washing  her  hands  at  a  time  when  it  was  perfectly  proper  for  her  to  do  so. 

She  was  hit  in  the  side  of  the  stomach  by  a  ball  of  burlap  thrown  in  a  spirit 

of  fun  by  another  employee  and  not  aimed  at  her. 
Heid,  that  the  injury  did  not  arise  out  of  her  employment. 
Review  before  the  Industrial  Accident  Board. 
Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 

committee  of  arbitration. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  ^f 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Sadie  Howley  v. 
American  Mutual  Liability  Insurance  Company,  this  being  case 
No.  1032  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  ^I.  Hoi- 
man  of  the  Industrial  Accident  Board,  Chairman,  Frank 
McGuiggan,  representing  the  employee,  and  Robert  P.  Rutter, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Waltham,  Mass.,  on 
Wednesday,  Aug.  5,  1914,  at  2  p.m. 

Sadie  Howley,  the  employee,  claimed  that  she  received  an 
injury  while  in  the  course  of  her  employment.  She  was  stand- 
ing at  the  sink  in  the  wash  room  of  the  J.  L.  Thomson  Manu- 
facturing Company's  plant,  washing  her  hands,  when  she  was 
hit  in  the  side  of  the  stomach  by  a  ball  of  burlap  which  Frank 
J.  Quinn,  the  shipping  clerk,  threw,  intending  to  hit  Mr. 
Maguire,  who  was  also  at  the  sink  washing  up.  Mr.  Stone, 
representing  the  insurer,  stated  that  it  was  his  contention  that 
her  injury  did  not  arise  out  of  her  employment;  that  in  a  spirit 
of  fun  Mr.  Quinn  threw  a  piece  of  burlap,  shaped  like  a  ball, 
and  instead  of  hitting  the  man  he  aimed  at  he  hit  this  girl. 

Sadie  Howley  testified  that  she  was  employed  by  the  J.  L. 
Thomson  Manufacturing  Company,  and  that  Aug.  26,  1913, 
was  as  near  as  she  could  place  the  date  on  which  she  was  hurt. 
Her  average  weekly  wages  were  $7.02.  She  was  washing  up  at 
the  sink,  and  was  just  coming  around  the  sink  when  she  was 
struck.  Her  work  was  sorting  rivets.  It  was  between  a  quarter 
and  half  past  5,  and  she  was  just  coming  from  her  closet  when 
Quinn  threw  the  burlap  and  she  was  struck.  She  had  not  been 
fooling  at  all;  she  had  finished  her  work  and  had  gone  over  to 
wash  her  hands.  She  was  struck  in  the  side  of  the  stomach, 
and  the  next  day  she  complained  —  she  told  the  girl  that  she 
was  hurt.  She  dU  not  think  it  would  be  serious,  but  a  couple 
of  days  afterwards  she  had  a  kind  of  weakness  and  went  to  the 
doctor,  who  told  her  it  was  a  muscle  bruise.     She  continued 
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working  and  seemed  to  be  getting  worse,  but  she  did  not  think 
much  of  it  because  the  doctor  said  it  would  wear  away.  She 
was  compelled  to  give  up  work,  and  did  not  work  until  July  13, 
1914.  She  worked  too  long,  but  she  had  thought  all  the  time 
that  it  would  wear  away.  The  doctor  told  her  she  had  a 
nervous  shock  from  the  blow.  She  remained  in  b^d,  the  first 
time  she  was  home,  for  about  a  week,  when  she  got  up  to  go  to 
church,  but  was  obliged  to  go  home.  She  remained  in  bed  for 
about  a  month  and  then  got  up  again,  but  went  back  to  bed 
for  another  month.  The  Friday  before  Christmas  she  became 
very  sick  and  was  obliged  to  remain  in  bed  for  another  month. 
The  doctors  said  the  direct  cause  of  her  trouble  was  the  injury 
she  had  received  from  Frank  Quinn.  The  next  day  Quinn  told 
her  he  did  not  mean  to  strike  her,  but  he  did  not  tell  her  whom 
he  meant  to  strike.  She  is  working  now  and  has  been  working 
since  the  13th  of  July.  The  day  she  was  hurt  the  only  thing 
she  was  suffering  from  tvas  a  toothache.  She  had  never  lost  a 
day's  work  through  sickness  since  she  went  to  work,  until  she 
was  hurt  in  the  shop.  She  is  now  working  at  the  same  place 
and  earning  the  same  rate  of  wages.  She  further  testified  that 
there  was  a  lump  the  size  of  her  fist  on  her  side. 

Alice  Rhodes  testified  that  she  is  employed  by  the  J.  L. 
Thomson  Manufacturing  Company.  She  saw  this  accident,  as 
she  was  sitting  at  her  bench  looking  towards  the  sink.  She 
knew  Miss  Howley  had  been  struck,  because  she  became  white 
and  went  into  the  ladies'  room.  She  went  in  after  her  and 
Miss  Howley  told  her  that  her  side  hurt  her  terribly.  She 
complained  of  it  all  the  way  home.  She  was  not  fooling;  she 
was  washing  up  after  getting  through  her  work. 

Frank  J.  Quinn  testified  that  he  is  employed  by  the  J.  L. 
Thomson  Manufacturing  Company  as  a  shipping  clerk.  He 
has  been  employed  in  the  shipping  room  for  eleven  years,  and 
in  the  employ  of  the  company  for  fifteen  years.  He  was  there 
when  Miss  Howley  was  hurt.  At  the  time  this  happened  Mr. 
Maguire  was  standing  at  the  sink  washing  up,  and  Miss  Howley 
was  also  there.  Mr.  Le  Blanc  came  up  with  a  small  ball  of 
burlap  and  wanted  to  know  if  he  (Quinn)  could  hit  Maguire. 
He  said  he  did  not  know,  but  would  try,  and  instead  of  hitting 
Maguire  he  hit  Miss  Howley.     It  was  ordinary  burlap,   not 
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over  six  inches  square,  and  weighed  from  half  an  ounce  to  an 
ounce.  He  was  standing  in  the  doorway.  Maguire  was  stand- 
ing at  the  sink,  about  forty  feet  away.  It  was  no  part  of  his 
duty  to  throw  the  burlap;  he  was  just  fooling.  He  would  not 
say  that  it  did  not  weigh  five  or  six  ounces.  The  burlap  was 
tied  up  with  a  small  piece  of  twine  to  hold  it  together.  As  a 
rule,  they  close  at  ten  minutes  of  6.  He  heard  her  scream  when 
the  burlap  struck  her.  In  that  department  they  have  different 
kinds  of  work  to  do,  and  when  they  get  through  with  one  kind 
of  work  they  sometimes  wash  their  hands  before  starting  to  do 
the  other  work. 

Alfred  D.  Le  Blanc  testified  that  he  has  worked  in  the 
shipping  department  of  the  J.  L.  Thomson  Manufacturing 
Company  for  about  nine  years..  At  the  time  of  the  accident 
he  was  standing  at  the  door  between  the  shipping  room  and 
the  sorting  room.  He  was  coming  in  from  the  oflSce,  and  as 
he  was  walking  along  the  corridor  he  Mi  something  strike  him 
in  the  back.  He  turned  around  and  saw  the  rag  ball  and  picked 
it  up.  When  he  got  to  the  door  he  handed  the  ball  to  Mr. 
Quinn  and  told  him  to  hit  Mr.  Maguire,  but  instead  of  hitting 
Mr.  Maguire  he  hit  Miss  Howley.  The  ball  was  tied  up  with 
a  piece  of  twine. 

We  find,  therefore,  on  the  weight  of  the  evidence  and  the 
surrounding  circumstances,  that  Miss  Sadie  Howley  was  not 
injured  by  anything  arising  out  of  her  employment,  and  that 
she  is  not  entitled  to  recover  compensation  under  the  act. 

Dudley  M.  Holman. 
Robert  P.  Rutter. 
Frank  McGuiggan  dissents. 

Findings   and   Decision   of  the   Industrial  Accident   Board  on 

Review, 
The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  Oct.  22,  1914, 
at  11  A.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 
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Miss  Sadie  Howley  was  employed  by  the  J.  L.  Thomson 
Manufacturing  Company  at  Waltham,  and  while  standing  at 
the  sink  in  the  wash  room^  washing  her  hands  at  a  time  when 
it  was  perfectly  proper  for  her  to  do  so,  she  was  hit  in  the  side 
of  the  stomach  by  a  ball  of  burlap  which  Frank  J.  Quinn,  the 
shipping  clerk,  threw,  intending  to  hit  Mr.  Maguire,  who  was 
also  at  the  sink  washing  up.  Her  average  weekly  wages  were 
$7.02. 

Mr.  Stone,  representing  the  insurer,  denied  liability,  his  con- 
tention being  that  the  injury  did  not  arise  out  of  her  employ- 
ment; that  in  a  spirit  of  fun  Mr.  Quinn  threw  a  piece  of  burlap 
shaped  like  a  ball,  and  instead  of  hitting  the  man  he  aimed  at 
he  hit  this  girl. 

She  sustained  a  serious  nervous  shock,  and  has  been  unable 
to  work  for  a  long  time.  The  doctor  who  attended  her  stated 
that  the  direct  cause  of  her  trouble  was  the  injury  she  received 
from  the  ball  thrown  by  Frank  Quinn. 

We  adopt  and  affirm  the  finding  of  the  arbitration  com- 
mittee, that  it  was  not  a  personal  injury  arising  out  of  her  em- 
ployment, and  that  she  is  therefore  not  entitled  to  recover. 
(Armitage  v.  Lancashire  &  Yorkshire  Ry.,  71  L.  J.  K.  B.  778; 
Wilson  V,  Laing  (1909),  46  Sc.  L.  R.  843.) 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 


Casb  No.  1042. 

Edward  Dubiski,  Employee. 

General  Electric  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Incapacity  due  to  the  Injury.  Ability  to  earn.  Em- 
ployee HAD  Weakness  in  Knee  before  Injury.  Injury 
aggravated  Condition.  Able  to  earn  Wages  at 
Light  Work  offered  him. 

The  employee  received  a  personal  injury  which  aggravated  a  condition  of  weakness 
in  his  knee  and  incapacitated  him  for  work.  There  was  evidence  that  the 
employee  had  an  old  condition  in  the  knee,  but  that  he  had  been  able  to  work 
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up  to  the  time  of  the  occurrence  of  the  injury.  Subsequent  to  the  injury  some 
person  other  than  Dubiski  had  fallen  down  the  stairs  of  the  house  in  which  he 
lived,  and  it  was  at  first  thought  that  it  could  be  shown  that  Dubiski  fell  down 
and  further  injured  his  knee.  The  medical  evidence  showed  that  the  left  leg 
was  not  normal  before  the  injury,  and  that  the  accident  had  increased  the 
disability.  At  the  hearing  on  review  it  was  shown  that  the  employee  was  able 
to  perform  the  work  which  the  subscribers  had  offered  him. 

Hdd^  that  the  employee  was  incapacitated  for  work  by  reason  of  the  injury. 

Review  of  weekly  payments  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  finds  and  decides  that  the  employee 
is  able  to  earn  wages  in  the  employment  furnished  by  the  subscriber. 

Report  of  CorwmfUtee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Edward  Dubiski  v. 
Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  1042  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Geo.  A.  Prediger 
of  Pittsfield,  Mass.,  representing  the  employee,  and  John  M. 
Shea  of  Dalton,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Aldermanic  Chamber,  City 
Hall,  Pittsfield,  Mass.,  on  Friday,  July  17,  1914,  at  10  a.m., 
and  Friday,  July  24,  1914,  at  10  a.m. 

Milton  B.  Warner  of  Pittsfield,  Mass.,  appeared  for  the  em- 
ployee, and  John  W.  Cronin  of  Boston,  Mass.,  appeared  for  the 
insurer,  as  counsel. 

It  was  agreed  that  compensation  at  the  rate  of  $6.20  a  week, 
his  average  weekly  wage  being  $12.40,  had  been  paid  up  to 
May  24,  1914. 

The  insurer  contends  that  the  knee  injury  from  which  he  is 
now  suffering  is  not  the  result  of  the  accident  on  March  23, 
1914. 

Dr.  E.  H.  Howard  of  Pittsfield  testified:  — 

When  I  examined  Mr.  Dubiski  I  questioned  him  on  previous  history, 
and  in  answer  to  repeated  questions  there  were  repeated  denials  to  any 
injury  previous  to  this  date  of  March  23.  This  man  has  an  injury  to  the 
left  internal  semilimar  cartilage  of  his  knee.  There  are  no  bones  broken. 
I  think  an  operation  will  help  him,  but  to-day  he  is  permanently  injured. 
The  conditions  that  exist  there  as  shown  by  the  X-ray  would  indicate  an 
injury  of  practically  recent  origin,  i.e.,  not  of  long  standing.    There  was  a 
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certain  degree  of  atrophy,  atrophy  of  disuse,  and  the  amount  existing 
there  we  thought  consistent  with  recent  origin.  The  muscles  were  also 
atrophied,  and  we  thought  this  was  consistent  with  the  history.  It  could 
be  consistent  with  a  very  old  injury,  but  we  would  expect  to  find  more 
atrophy.  There  were  scars  on  the  knee,  directly  over  the  knee  pan,  about 
one  inch  or  one  and  one-half  inches  in  length.  I  rendered  my  opinion  on 
the  theory  that  it  was  of  recent  origin.  In  my  opinion  this  atrophy  is 
from  disuse,  but  the  nerves  are  not  affected. 

Edward  Dubiski,  the  injured  employee,  testified  through  an 
interpreter:  — 

I  have  been  in  this  coimtry  about  four  years,  and  have  worked  for  the 
General  Electric  Company  three  years.  I  was  injured  on  March  23,  1914. 
I  was  never  hurt  or  injured  before  in  my  life.  I  did  not  limp  before  March 
23.  I  never  told  anybody  that  I  got  hit  in  the  knee  with  an  axe  years 
ago,  or  that  my  mother  hit  me  with  a  bottle  in  the  knee  years  ago,  and 
that  was  what  made  me  limp.  I  did  not  fall  downstairs  the  night  before 
the  accident.  I  heard  that  somebody  fell  downstairs,  but  do  not  know 
who  it  was.  I  think  it  was  in  June  that  Mr.  Chesney  of  the  General 
Electric  Company  told  me  to  come  to  work,  but  my  doctor  told  me  not 
to  work  that  week  because  my  knee  was  hurting  me.  I  was  going  to  get 
$1.75  a  day.  They  promised  me  hght  work,  but  the  boss  would  not  change 
my  work.  He  gave  me  the  same  work  as  before.  When  I  went  down 
there  I  did  not  try  to  work  because  my  leg  was  hurting  me.  At  the  work 
I  used  to  do  I  was  on  my  feet  all  the  time.  My  mother  keeps  a  boarding 
house,  and  John  Colaski  boarded  with  us.  He  was  arrested  for  stealing 
money  from  my  mother.  I  was  in  the  hospital  after  the  injury  for  four 
weeks,  and  then  was  laid  up  in  the  house  four  weeks. 

George  Dausch  of  Pittsfield  testified:  — 

I  worked  with  Mr.  Dubiski,  and  before  March  22, 1914,  he  used  to  walk 
with  a  limp  and  turn  his  leg  in  at  the  knee  as  he  walked.  You  could  tell 
his  knee  was  weak.  One  day,  about  the  first  of  this  year,  I  was  working 
with  him,  and  I  limped  aroimd  like  he  did,  just  foohng.  He  said  I  should 
not  do  that  because  he  got  hurt  with  an  axe.  I  have  known  him  about 
a  year  and  he  alwa3rs  had  this  lameness.  He  did  not  carry  a  cane.  I  do 
not  remember  which  foot  was  limped.  I  only  talked  with  him  that  once 
about  his  lameness. 

Frank  Corrigan,  assistant  foreman  at  the  General  Electric 
Company,  testified:  — 

I  do  not  know  when  I  first  noticed  his  lameness,  but  I  noticed  he  had 
a  pecuUar  gait.  Dubiski  had  to  be  on  his  feet  all  the  time,  and  he  was  a 
good  man  in  performing  his  duties.    He  never  complained  of  his  leg,  and 
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worked  every  day.  He  was  earning  $2.25  a  day.  He  never  talked  with 
me  about  his  lameness.  I  saw  him  one  morning  at  the  shop  since  the 
injury,  but  he  did  not  stay  long. 

George  C.  Cairns  testified:  — 

I  am  doing  the  same  work  that  Dubiski  was  doing.  I  have  known 
Dubiski  since  he  came  to  work  at  the  General  Electric  Company.  Before 
March  22  I  noticed  he  walked  kind  of  lame.  He  turned  his  knee  on  one 
leg,  but  I  did  not  notice  which  leg.  I  have  been  working  at  the  General 
Electric  Company  off  and  on  for  five  years.  I  left  work  on  the  6th  of 
February  this  year  and  did  not  come  back  imtil  the  29th  ol  Jime.  Dubiski 
used  to  sweep  the  floor,  and  had  to  walk  aroimd  most  of  the  time.  I  never 
heard  him  complain  of  his  leg. 

John  Colaski  testified:  — 

I  have  known  Dubiski  nine  years,  and  knew  him  in  the  old  country. 
In  the  old  coimtry  his  mother  hit  him  in  the  leg  with  a  pitcher.  When  he 
came  to  this  coimtry  he  limped.  I  boarded  with  his  mother  and  was 
arrested  for  something.  Dubiski  was  drinking  the  day  before  he  was  hurt 
and  slid  down  the  stairs.  I  did  not  see  him  going  down,  but  saw  him  lying 
on  the  floor  with  another  fellow.  He  told  me  he  hurt  his  leg.  At  the  time 
he  fell  he  showed  me  his  leg,  and  it  was  black  and  scratched.  He  said  he 
was  not  able  to  go  to  work,  but  if  anything  happened  at  work  he  would 
get  insurance.  He  was  limping  on  the  right  leg  all  the  time  before  the 
accident,  and  he  hurt  the  left  leg  the  night  before  the  accident.  I  did  not 
say  that  I  would  have  the  insurance  stopped  because  they  had  me  arrested. 

Valenti  Lamour  testified:  — 

I  went  to  work  with  Dubiski  the  morning  of  the  accident.  He  walked 
with  a  limp,  and  has  walked  that  way  since  I  started  in  to  work  with  him, 
a  year  ago.  I  do  not  remember  which  leg  was  lame.  He  walked  just  the 
same  that  morning  of  the  accident  as  he  did  before. 

Joe  Woski,  who  lives  with  Dubiski,  testified:  — 

Dubiski  did  not  fall  downstairs  and  hurt  his  leg  so  that  it  was  bruised 
and  made  him  limp.  Somebody  else  fell  down.  I  walked  with  Dubiski  to 
work  the  next  morning,  and  he  did  not  limp.  He  walked  straight.  We 
were  not  all  drinking  the  night  before  the  accident.  Dubiski  was  not 
drinking,  but  was  in  the  house. 

Jolin  Sumner  testified:  — 

I  live  in  the  other  part  of  Dubiski's  house.  I  did  not  see  him  the  night 
before  or  the  morning  of  the  accident.  I  saw  him  before  the  accident  and 
he  was  not  lame. 
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Stieff  Klauski  testified:  — 

I  did  not  see  anybody  fall  downstairs,  but  I  heard  the  noise.  I  looked 
down  and  saw  a  fellow  l3dng  on  the  floor,  but  it  was  not  Dubiski.  I  did 
not  help  to  pick  up  anybody.  Before  the  accident  Dubiski  walked  just 
the  same  as  anybody  else. 

Dr.  W.  Mercer  of  Pittsfield  testified:  — 

I  have  known  Dubiski  for  four  years,  and  am  the  physician  for  his 
family.  Before  the  injury  I  had  occasion  to  examine  him  for  insurance, 
and  foimd  him  to  be  all  right.  I  made  no  special  examination  of  the  leg, 
but  I  know  he  was  all  right.  I  have  never  treated  him  for  any  disease. 
After  he  came  from  the  hospital  I  attended  him.  He  was  in  the  house  for 
four  or  five  weeks.  He  told  me  had  been  hurt  at  the  General  Electric 
Works,  and  had  been  in  the  hospital  for  several  weeks,  and  that  the  hos- 
pital had  told  him  they  could  do  nothing  for  him.  He  had  muscle  atrophy, 
—  a  partially  stiff  joint  in  the  knee.  His  knee  is  about  one-half  as  large 
as  the  other  knee,  and  I  attribute  this  to  some  traumatic  cause.  I  do  not 
think  he  will  ever  be  any  better.  I  noticed  nothing  pecuhar  about  his 
gait.  If  he  had  had  this  trouble  when  I  examined  him  for  insurance,  it 
would  have  prevented  him  from  passing.  I  do  not  attribute  this  atrophy 
to  disuse  but  to  a  blow.  I  should  say  he  is  now  totally  incapacitated 
for  doing  any  kind  of  labor  that  requires  him  to  walk  aroimd,  but  he  can 
do  work  where  he  can  sit  down. 

The  committee  of  arbitration  agreed  to  have  Dr.  Isaac 
S.  F.  Dodd  of  Pittsfield  examine  Dubiski,  as  the  impartial 
physician  appointed  under  section  8,  Part  III.  of  the  act,  whose 
report  is  as  follows:  — 

July  23,  1914. 

In  my  opinion  Mr.  Dubiski  is  incapacitated  for  hard  labor.  I  under- 
stand that  he  has  had  X-ray  pictures  taken  in  March  and  in  Jime,  so 
there  will  be  no  need  of  further  pictures  being  taken.  In  order  to  express 
an  intelligent  opinion  on  the  condition  of  the  leg,  it  seems  that  a  com- 
parison of  these  pictures  will  aid  me  in  forming  an  opinion.  From  my 
examination  of  the  leg  I  find  that  he  has  an  atrophy  of  the  left  leg,  both 
above  and  below  the  knee. 

Fmdat  A.M.,  July  24,  1914. 

As  far  as  I  can  see  I  fail  to  see  that  any  operation  would  be  of  benefit. 
If  the  condition  of  the  knee  fails  to  improve  it  is  possible  that  an  oper- 
ation on  the  semilimar  cartilages  of  the  knee  would  help.  From  my 
examination  and  the  history  of  the  case  my  opinion  is  that  the  left  leg 
was  not  normal  before  March  23,  and  that  the  accident  increased  the 
disability. 
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At  the  continued  hearing,  on  July  24,  1914,  the  testimony 
was  substantially  as  follows;  — 

Dr.  Thomas  F.  Connors  of  New  Milford,  Conn.,  examined 
Dubiski's  knee  and  testified:  — 

On  March  23  of  this  year  I  was  on  service  at  the  Hillcrest  Hospital. 
When  Dubiski  came  in  he  had  a  small  scalp  woimd,  and  had  some  con- 
tusions on  the  front  of  his  thigh  which  were  not  deep.  I  should  say  they 
were  about  1  inch  or  1 J  inches  wide  and  four  or  five  inches  long.  It  looked 
as  though  something  had  fallen  against  the  thigh  and  scraped  down  the 
front.  They  stopped  about  one-half  or  one  inch  above  the  bend  of  the 
knee.  They  were  oozing.  At  the  top  there  was  nothing  more  than  the 
skin  taken  off,  but  as  they  came  down  the  front  of  the  thigh  they  got  a 
little  deeper,  about  one  thirty-second  or  one-sixteenth  inch.  There  were 
scars  on  the  knee  at  that  time.  The  diagnosis  made  was  contusions  of  the 
muscles  of  the  left  thigh,  and  he  was  treated  for  that  condition.  His  leg 
was  mobihzed  by  placing  it  in  ice  packs  on  either  side,  and  then,  three  or 
four  days  after,  changed  to  hot  water.  His  knee  is  now  stiff  to  a  certain 
extent,  but  I  think  he  can  move  it  a  great  deal  more  than  he  will  let  it. 
If  I  remember  rightly  he  was  up  and  walking  aroimd  three  or  four  days 
before  he  left  the  hospital. 

Dr.  Charles  H.  Richardson  testified:  — 

I  examined  Dubiski  three  or  four  weeks  ago,  and  have  also  examined 
the  X-ray  plates.  I  could  not  find  any  displacement  of  the  bones  or  any 
bone  condition.  There  is  no  displacement  of  the  cartilage.  He  has  some 
atrophy  of  the  leg  and  some  stiffening  of  the  knee.  The  accident  happened 
while  I  was  away,  and  Dr.  Tracy,  who  is  now  in  Europe,  took  charge  of 
the  man.  When  I  examined  him  a  few  weeks  ago  he  had  some  old  scars 
on  his  knee,  which  evidently  had  been  there  for  years.  The  atrophy  would 
follow  from  disuse  of  the  limb,  and  when  he  starts  to  use  the  leg  again  the 
muscles  will  develop.  I  could  not  tell  whether  this  atrophy  existed  in  the 
leg  before  March  23,  1914,  because  I  did  not  see  him  imtil  a  few  weeks 
ago.  Assuming  this  condition  is  from  displacement  of  the  semilunar  car- 
tilage, an  operation  will  help.  If  it  is  from  atrophy  of  disuse,  by  using  the 
leg  it  will  become  normal  again.  At  the  present  time  he  could  work  where 
he  could  sit  down  part  of  the  time,  and  where  he  was  not  obliged  to  stand 
aU  the  time;  but  it  would  be  imprudent  to  have  him  stand  or  walk  all 
day.   It  wiU  take  time  to  develop  its  strength  again.   His  leg  is  not  normal. 

Dr.  Isaac  S.  F.  Dodd  of  Pittsfield  testified:  — 

I  examined  Dubiski  at  his  home  and  found  there  is  a  difference  of  about 
one  inch  or  one  and  one-half  inches  in  circiunference,  and  a  difference  of 
one  inch  in  length,  between  the  left  and  right  leg.    There  is  partial  loss  of 
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sensation;  diniinished  knee  jerk;  has  scars  on  the  outer  side  of  the  knee; 
there  is  a  shght  change  in  the  contour  of  his  foot,  i.e.,  he  walks  with  a 
perceptible  limp,  and  he  carries  his  weight  on  the  outside  of  the  foot.  It 
seems  he  ought  to  be  able  to  do  some  work  at  the  present,  but  he  com- 
plains of  pain  in  using  the  leg,  and  it  is  hard  to  get  work  that  you  do  not 
have  to  walk  aroimd  at.  It  would  be  well  for  him  to  do  some  walking 
to  get  it  gradually  back  to  normal.  I  do  not  think  he  has  nerve  injury. 
His  present  incapacity,  it  seems  to  me,  has  been  made  more  serious  because 
his  leg  was  not  a  good  leg.  His  incapacity  is  partly  due  to  his  injury. 
In  my  opinion  the  atrophy  is  partly  of  disuse  and  partly  of  longer  standing 
than  three  or  four  months.  His  leg  can  be  improved,  but  not  entirely 
cleared  up  of  atrophy. 

Rev.  Father  Zarek  of  Pittsfield  testified:  — 

I  have  known  Dubiski  for  over  a  year.  He  used  to  come  to  my  home 
every  week.  I  did  not  notice  whether  he  was  lame  or  not.  He  walked 
faster  thsai  I  did. 

On  this  evidence  we  find  that  prior  to  the  injury  of  March 
23,  1914,  Edward  Dubiski  w^alked  with  some  lameness  and 
carried  the  weight  of  his  body  on  the  outer  side  of  his  foot; 
that  the  lameness,  however,  did  not  incapacitate  him;  that  he 
worked  regularly  and  steadily;  that  he  has  been  incapacitated 
from  doing  his  former  work  by  reason  of  the  injury  received 
on  March  23,  1914;  and  that,  therefore,  compensation  at  the 
rate  of  $6.20  a  week  should  be  paid  him  from  May  24,  1914, 
the  date  compensation  was  discontinued,  to  the  present  time, 
said  compensation  continuing  for  an  indefinite  period. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Carroll. 
Geo.  a.  Prediger. 
John  M.  Shea. 
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Findings  and  Decision  of  the  Industrial  Accident  Board  on 
Review  of  Weekly  Payments. 

The  claim  for  review  of  weekly  payments  under  section  12, 
Part  III.,  having  been  filed,  the  Industrial  Accident  Board 
heard  the  parties  at  the  Hearing  Room,  New  Albion  Building, 
Boston,  Mass.,  on  Thursday,  Feb.  18,  1915,  at  10.30  a.m.,  and 
finds  and  decides  as  follows:  — 

The  sole  question  at  issue  was  whether  or  not  the  employee 
was  able  to  perform  the  work  provided  by  his  former  employer, 
the  General  Electric  Company,  that  of  operating  a  certain 
elevator  in  its  plant  at  Pittsfield. 

The  material  evidence  introduced  at  the  hearing  follows:  — 

Edward  Dubiski,  the  employee,  testified:  — 

I  remember  asking  for  work  running  an  elevator  some  time  last  summer, 
after  the  hearing.  Also,  about  January  1,  I  went  to  Mr.  Chesney  and 
asked  for  work.  He  told  me  to  sign  some  paper.  I  didn't  want  to  sign 
it  because  I  didn't  know  what  it  was.  Mr.  Chesney  said  he  couldn't  give 
me  any  work  imtil  he  got  a  letter  from  the  insurance  company.  About 
three  weeks  after  that  I  went  to  work  running  an  elevator.  There  was  a 
man  there  with  me  the  first  two  days,  and  he  helped  me  to  run  it  and 
lifted  the  gates.  I  made  fifteen  trips  an  hour.  After  the  man  left  I  had 
to  lift  the  gates  every  time  the  elevator  went  up,  —  fifteen  times  an  hour. 
I  had  to  bend  to  do  it,  and  it  hurt  my  leg.  I  only  worked  one  day  after 
the  man  left.  I  couldn't  do  the  work  alone.  It  was  too  heavy.  I  didn't 
get  any  money  for  this  work.    The  gates  were  awful  heavy. 

J.  A.  Chesney,  employment  agent  for  the  subscriber,  testi- 
fied:— 

I  had  employed  Dubiski  prior  to  and  subsequent  to  his  accident.  I 
employed  him  subsequent  to  the  accident  on  Jan.  20, 1915.  He  emphasized 
that  he  wanted  light  work  and  was  not  capable  of  doing  his  old  work. 
At  the  suggestion  of  the  Board  I  gave  him  elevator  work,  being  obliged 
to  turn  another  man  off  the  elevator  in  order  to  give  the  work  to  Dubiski. 
He  had  to  pull  the  rope,  and  the  elevator  stopped  at  all  landings  without 
the  use  of  any  strength  on  his  part.  In  addition,  he  had  to  lift  the  gates 
which  were  balanced  by  coimterweights.  He  did  not  have  to  exert  much 
strength  or  effort  to  lower  them.  They  were  safety  gates.  With  a  little 
exertion  he  could  lift  them  with  one  finger  of  one  hand  only.  He  made 
about  five  or  six  trips  an  hour.  In  times  when  business  is  brisk  a  man 
working  ten  hours  a  day  would  make  sixty  trips  a  day;  but  business  is 
not  very  brisk  now,  and  I  doubt  if  he  made  any  more  than  four  trips  an 
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hour.  We  had  a  test  made  of  those  gates;  a  weight  of  from  twenty-one 
to  twenty-six  poimds  of  iron  was  attached  to  the  gate  while  at  rest.  This 
caused  the  gate  to  nm  down  at  a  very  fast  rate.  I  have  often  talked  with 
Mr.  Warner  about  this  case,  and  he  at  one  time  suggested  a  lump  sum 
payment.  Mr.  Dubiski  called  me  up  about  Jan.  1,  1915,  and  asked  for 
work;  but  I  had  nothing  at  that  time  that  he  could  do.  Prior  to  this 
time  he  had  been  offered  elevator  work,  but  he  had  refused  it.  Dubiski 
did  not  seem  to  know  just  what  he  wanted  to  do.  He  had  worked  for  the 
General  Electric  Company  for  two  years  prior  to  this  accident  at  a  salary 
of  $12.40  a  week;  he  did  his  work  well.  I  had  a  man  working  with  Dubiski 
when  he  first  returned,  in  order  to  instruct  him.  I  do  not  know  how  long 
he  stayed  with  him.  He  worked  January  20,  21  and  22.  I  first  thought 
Dubiski  was  going  to  work  forty  hours  a  week  at  16}  cents  an  hour;  but 
at  the  rate  he  was  working  he  would  have  put  in  a  fifty-five  hour  week. 
He  worked  thirty  hours  before  he  left. 

Dr.  Francis  D.  Donoghue  testified:  — 

I  have  just  examined  this  man  and  read  the  reports  of  the  other  ex- 
aminers. He  presents  a  deficient  leg,  a  lack  of  muscle  strength.  He  has 
a  certain  amoimt  of  muscle  interference ;  whether  it  came  from  the  bruising, 
or  whether  from  disuse,  or  both  together,  it  is  hard  to  say.  It  is  possible 
he  may  have  had  some  trouble  with  the  leg  before  which  this  accident 
has  aggravated.  I  foimd  three  scars  of  three  different  happenings.  He 
can  at  this  time  do  light  work;  he  can  do  work  which  will  not  require 
heavy  lifting  or  put  a  weight  on  his  leg  beyond  the  weight  of  his  body. 
But,  judging  from  the  appearance  of  the  leg,  it  will  be  quite  a  long  while 
before  it  gets  back  to  do  as  much  work  as  the  other  one,  if  it  ever  gets 
substantifiJly  well.  There  will  be  an  improvement  in  his  leg  if  he  does 
work;  and  I  think  he  should  be  encouraged  to  work.  There  would  be  no 
danger  in  his  being  on  his  feet;  but  he  would  be  liable  to  have  cramps  in 
the  leg  and  be  very  tired.  I  should  think  it  would  be  within  his  power  to 
do  the  sort  of  work  described  by  Mr.  Cronin.  His  leg  would  become  much 
better  after  use,  it  would  loosen  up.  It  is  very  sensitive  now  from  disuse. 
TJie  man  is  nervous,  his  nerves  are  all  keyed  up,  and  he  is  afraid  to  use 
his  leg  because  it  hurts  him.  As  soon  as  he  becomes  reconciled  to  the 
movements  he  ought  to  be  able  to  do  that  kind  of  work.  He  should  not 
have  a  job  where  he  did  a  great  deal  of  sitting.  It  would  be  better  for  him 
to  have  a  job  where  he  would  have  to  use  his  leg.  Further  rest  would  be 
an  injury  to  it. 

It  was  agreed  between  the  parties,  at  the  suggestion  of  the 
Board,  that  an  inspector  should  be  assigned  to  investigate  the 
conditions  under  which  the  employee,  Dubiski,  was  required 
to  operate  the  elevator,  and  to  report  the  facts,  the  subscriber 
agreeing  meanwhile  to  keep  the  position  open  to  the  employee. 
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An  inspector  of  the  Board  made  an  investigation  on  Friday, 
Feb.  19,  1915,  and  reported  as  follows:  — 

I  visited  the  plant  of  the  General  Electric  Company  with  employee  to 
determine  the  above-stated  question.  The  elevator  is  of  large  platform 
type,  operated  hydranlically,  and  moves  with  very  slight  pressure  upon 
the  cable.  The  gates  are  large,  being  constructed  of  a  network  of  vertical 
and  horizontal  wooden  strips  which  are  covered  with  wire  netting.  These 
gates  are  so  coimterbalanced  as  to  move  either  up  or  down  with  very 
shght  pressure  on  the  part  of  the  operator.  In  fact,  your  inspector  was 
able  to  move  practically  all  the  gates  up  or  down  by  simply  the  pressure 
of  two  fingers.  The  gates  are  so  constructed  that  it  is  unnecessary  for  the 
operator  to  stoop  in  order  to  reach  them,  the  crossbars  being  not  over 
fifteen  inches  apart.  Employee  admits  that  he  is  perfectly  capable  of 
operating  the  elevator  as  it  is  now.  He  maintains  that  the  gates  have 
been  "fixed"  since  he  was  there  some  time  in  January.  By  "fixed,"  I 
assume  that  he  means  the  gates  have  been  fiui;her  coimterbalanced,  but 
the  employer  states  that  this  is  not  so. 

The  elevator  is  operated  at  the  present  time  from  eight  to  ten  times 
per  hour;  and  at  odd  times  the  operator  is  able  to  sit  down  upon  a  seat 
provided  for  him  on  the  platform.  In  my  opinion  there  is  practicaUy  no 
physical  exertion  required  on  the  part  of  the  operator  to  operate  this 
elevator,  and  that  the  employee  is  perfectly  capable  in  his  present  con- 
dition of  doing  all  that  is  required  of  him  as  operator. 

The  employee's  average  weekly  wages  before  the  injury  were 
$12.40;  his  average  weekly  wages  in  the  position  of  elevator 
operator  were  $6.60.    One-half  the  difiference  is  $2.90. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 

that  the   employee,   Edward   Dubiski,   was   able   to   earn   an 

average  weekly  wage  of  $6.60  on  Jan.  18,  1915,  the  date  to 

which  compensation  had  been  paid  by  the  insurer,  and  that 

there  is  due  the  employee  a  weekly  compensation  of  $2.90 

from  said  date,  during  the  continuance  of  his  partial  incapacity 

for  work,  subject  to  change  in  accordance  with  his  ability  to 

earn  a  higher  or  lower  rate  of  wages,  in  accordance  with  the 

provisions  of  the  statute,  and  subject  further  to  the  right  of  the 

parties   to   a   review   of   weekly   payments   under   Part   III., 

section  12  of  the  act. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Thomas  F.  Boyle. 
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Case  No.  1046. 

Thomas  Cannon,  Employee, 

P.  G.  Hedlund  Coal  Company,  Employer. 

Travelers  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Serious  and  Willful 
Misconduct.  Intoxication.  Burden  of  Proof.  In- 
surer    DOES     NOT     SUSTAIN     BURDEN     AND     SHOW     THAT 

Injury  was  due  to  Willful  Misconduct  by  Reason 
of  Drunkenness. 

The  employee,  while  in  the  act  of  descending  a  ladder,  fell  and  suffered  a  fracture 
of  the  radius.  He  had  performed  his  work  in  the  morning  and  then  left  to 
get  refreshment  in  the  nature  of  three  glasses  of  ale.  Afterwards  he  retiuned 
and  ate  his  lunch.  The  injury  occurred  as  noted.  The  attending  physician 
stated  that  "from  the  odor  of  his  breath  I  should  say  that  he  was  pretty  much 
under  the  influence  of  liquor." 

Heid,  that  the  insurer  did  not  sustain  the  burden. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Thomas  Cannon  v. 
Travelers  Insurance  Company,  this  being  case  No.  1046  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  arbitration  committee,  consisting  of  James  B.  Carroll  of 
the  Industrial  Accident  Board,  chairman,  Winfred  H.  Whiting 
of  Worcester,  Mass.,  representing  the  insurer,  and  Edward  H, 
O'Brien  of  Worcester,  Mass.,  representing  the  employee,  heard 
the  parties  and  their  witnesses  in  Committee  Room  No.  30,  City 
Hall,  Worcester,  Mass.,  on  Tuesday,  Sept.  8,  1914,  at  10  a.m. 

John  W.  Murphy  appeared  as  counsel  for  the  employee,  and 
Daniel  F.  Gay  appeared  for  the  insurer. 

The  contention  of  the  insurance  company  in  this  case  is  that 
the  employee  was  so  under  the  influence  of  liquor  that  he  was 
guilty  of  serious  and  willful  misconduct,  and  is,  therefore,  not 
entitled  to  compensation. 

The  material  evidence  is  substantially  as  follows:  — 

Julius  O.  Ojerholm  testified:  — 

I  am  employed  by  the  Hedlund  Coal  Company  as  head  bookkeeper  and 
to  take  charge  of  the  oflfice.    Cannon  was  working  on  Manchester  Street, 
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a  few  minutes'  walk  from  the  office,  at  the  time  he  was  injured.  I  set  him 
to  work  the  morning  of  the  injury  at  7  o'clock,  and  his  work  consisted  of 
loading  coal  from  the  cars  to  the  team.  About  1.30  o'clock  on  May  19 
Cannon  came  to  my  office  and  said  that  he  had  hurt  his  arm.  When  I 
went  over  to  him  I  smelled  hquor,  so  I  imderstood  something  was  wrong.  I 
asked  him  if  he  had  been  drinking,  and  he  ssdd  no.  He  was  leaning  against 
the  wall  while  he  was  talking,  and  he  was  in  a  staggering  condition.  A 
few  minutes  after  he  left  the  office  I  went  out  to  see  what  had  become  of 
him,  and  I  foimd  him  sitting  down  in  the  bam  on  the  stairs,  with  his  head 
in  his  hands.  He  talked  very  thick  so  I  knew  he  had  been  drinking.  He 
is  a  good  man  and  works  steadily.  Dming  the  four  years  I  have  worked 
for  the  Hedlimd  Coal  Company  I  have  seen  Cannon  drunk  a  few  times. 
Cannon  was  supposed  to  work  from  7  a.m.  to  12  m.,  and  then  he  was  sup- 
posed to  return  from  dinner  at  1.  I  did  not  see  him  from  the  time  I  set 
him  to  work  in  the  morning  imtil  half  past  1,  when  he  came  in  to  report 
his  injury. 

Philip  Quarn  testified:  — 

I  was  in  the  office  when  Cannon  came  in.  I  saw  him  hold  up  his  hand 
to  Mr.  Ojerholm  to  show  him  the  injury,  and  when  he  went  out  he  bumped 
against  the  door.  I  did  not  smell  his  breath,  but  I  noticed  he  was  stag- 
gering. 

Dr.  Richard  J.  Shannahan  testified:  — 

Mr.  Cannon  came  to  me  on  May  19.  I  foimd  that  he  had  a  fractured 
radius  bone.  This  is  a  very  painful  fracture.  The  ulnar  bone  was  not 
fractured.  It  was  not  a  CoUes  fracture,  but  simply  a  displacement.  He 
was  brought  to  my  office  by  some  man.  I  could  not  say  whether  he  was 
one  of  Cannon's  fellow  workmen  or  a  police  officer  in  plain  clothes.  He 
staggered  aroimd  in  a  belligerent  fashion,  and  I  had  to  get  some  assistance 
to  quiet  him  down  a  little  so  that  I  could  set  the  fracture  for  him;  and 
afterwards  I  was  afraid  to  let  him  go  home  alone,  so  I  had  an  ambulance 
take  him.  From  the  smell  of  his  breath  I  should  say  that  he  was  pretty 
much  under  the  influence  of  hquor.  I  should  judge  from  the  odor  that 
he  had  been  drinking  both  beer  and  whiskey.  I  set  the  bone  without  any 
anaesthetic  because  he  had  liquor  enough  in  his  system  to  keep  him  from 
suffering.  I  attended  Cannon  for  seven  or  eight  weeks.  I  did  not  send 
Cannon  a  bill  because  I  thought  he  could  not  afford  to  pay  it. 

Thomas  Cannon,  living  at  20  Washington  Street,  Worcester, 
Mass.,  testified:  — 

On  the  day  of  my  injury.  May  19, 1  was  working  for  the  Hedlimd  Coal 
Company.  Before  dinner  I  went  out  and  had  three  glasses  of  beer.  I 
got  back  about  12.15  p.m.  and  ate  my  dinner.    I  was  injured  about  1.15 
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P.M.  I  had  been  shoveling,  so  when  I  went  to  reach  for  my  coat  I  put 
my  shovel  in  my  right  hand  and  was  holding  on  with  this  hand,  and 
reached  with  my  left  hand.  In  doing  this  my  right  hand  slipped  off  the 
rung  of  the  ladder  and  I  fell  backwards.  I  went  immediately  to  the  office 
and  told  them  that  I  had  hurt  my  hand.  Mr.  Ojerholm  told  me  that  I 
was  not  hurt  at  all  and  that  I  was  drunk.  I  told  him  that  I  was  not 
drunk.  I  did  not  stagger  imtil  I  came  out  of  the  office.  I  did  sit  on  the 
stairs  in  the  bam  for  a  while,  after  I  left  the  office,  to  rest  a  while.  I 
started  out  for  Dr.  Shannahan's  office  and  met  a  man  who  showed  me 
where  to  go.  Dr.  Shannahan  asked  me  if  I  would  take  ether,  but  I  said 
I  would  not.  I  was  laid  up  from  May  19  imtil  July  22  on  accoimt  of 
this  accident.  I  did  not  have  a  drink  either  at  breakfast  or  after  it,  nor 
did  I  have  one  the  night  before.  I  did  not  have  any  whiskey  at  all  the 
day  I  was  injured.  I  drank  the  same  amoimt  of  liquor  on  the  day  I  was 
injured  as  I  always  do. 

Considering  the  facts  that  the  employee  did  his  work  in  the 
forenoon  and  went  away  from  his  work  and  had  three  glasses 
of  ale  and  returned  and  ate  his  lunch;  that  in  the  act  of  climb- 
ing down  a  ladder,  slipped  and  fell;  that  he  went  to  the  office 
then  and  made  a  complaint,  and  that,  being  directed,  he  wejit 
to  the  office  of  the  police  surgeon  and  there  explained  with 
reasonable  accuracy  how  the  injury  happened;  and  considering 
the  fact  that  the  burden  of  proof  is  upon  the  insurance  com- 
pany, we  find  that  he  was  not  so  much  under  the  influence  of 
liquor  as  to  be  guilty  of  serious  and  willful  misconduct.  We 
therefore  find  that  he  is  entitled  to  compensation  from  June  2, 
the  fifteenth  day  after  injury,  until  July  22,  the  date  disability 
ceased,  at  the  rate  of  $6  per  week,  making  a  total  of  $43.71  due. 

James  B.  Carroll. 
Edward  H.  O'Brien. 
Winfred  H.  Whiting  dissents. 
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Case  No.  1047. 

Stephen  Mooradjian,  deceased,  Employee, 

Parkhill  Manufacturing  Company,  Employer, 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer, 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Conclusive  Presumption. 
Living  Together  at  Time  of  Injury  and  Death. 
Employee  came  to  Country  for  Sole  Purpose  of 
aiding  in  Support  of  Wife  and  Family  and  to  re- 
turn WITH  Savings  to  Foreign  Land.  Home  and 
Life  within  Home  maintained.  Compensation 
AWARDEDv    Appealed  to  Supreme  Judicial  Court. 

It  appears  that  the  employee  received  a  fatal  injury  by  reason  of  the  strain  of 
overtime  work  in  the  heat  of  the  dyeing  room,  said  strain  being  a  contributing 
factor  and  cause  of  his  death,  without  which  he  would  not  have  died.  He  left 
a  widow  in  Armenia  from  whom  he  had  not  been  separated.  The  employee 
came  to  this  country  for  the  sole  purpose  of  aiding  in  the  support  of  his  wife 
and  family,  intending  to  send  her  contributions,  which  he  did  twice  a  year, 
and  to  return  with  his  savings  to  his  family  home  where  he  had  always  lived 
with  his  wife,  and  where  he  intended  to  return. 

Held,  that  the  widow  was  conclusively  presiuned  to  be  wholly 'dependent  for  sup- 
port, and  entitled  to  compensation  on  that  basis. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 


Report  of  Committee  of  Arbitration, 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Stephen  Mooradjian 
V,  London  Guarantee  and  Accident  Company,  Ltd.,  this  being 
case  No.  1047  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  James  Pyne  of 
Fitchburg,  Mass.,  representing  the  employee,  and  N.  P.  Sip- 
prelle  of  Boston,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  in  the  Aldermanic  Chamber,  City 
Hall,  Fitchburg,  Mass.,  on  Monday,  Oct.  5,  1914,  at  11  a.m. 
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H.  S.  Avery  appeared  as  counsel  for  the  insurer. 

The  question  in  this  case  was  whether  the  deceased  employee 
received  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment which  resulted  in  his  death  on  June  25,  1914,  and  if 
so,  who  was  entitled  to  compensation  as  a  dependent  or  de- 
pendents. 

Dr.  Frederick  H.  Thompson,  medical  examiner  of  third 
district  of  Worcester  County,  Dr.  W.  T.  La  Fortune,  George 
Hannah,  overseer  of  the  employer's  plant,  and  Tateos  Moor- 
adjian,  a  brother  of  the  deceased  employee,  all  of  Fitchburg, 
testified  at  the  hearing. 

The  evidence  showed  substantially  that  June  25,  1914,  was 
a  very  hot  day,  it  being  about  the  last  of  a  series  of  hot  days. 
The  outdoor  temperature  in  Fitchburg  on  this  day  ranged  from 
78  to  93  degrees;  that  at  7  p.m.  it  was  91  degrees  in  the  work- 
ing room  in  which  the  employee  had  suddenly  died  at  about 
an  hour  previously,  which,  according  to  the  weight  of  the 
testimony,  was  at  approximately  6.15  p.m.  The  overseer  testi-  . 
fied  that,  in  his  opinion,  it  was  somewhat  hotter  in  this  room 
from  5.30  to  6.15  p.m.  than  it  was  at  7  p.m.,  when  he  observed 
it.  The  regular  work  of  the  employee  was  that  of  a  folder  in 
the  bleaching  room,  with  occasional  extra  work  in  the  dyeing 
room,  which  he  did  once  or  twice  a  week  after  the  close  of  his 
regular  work.  His  regular  daily  work  lasted  nine  and  three- 
fourths  hours,  and  was  light  labor,  consisting  of  packing  or 
folding  a  roll  of  strands  of  cotton  about  3  inches  in  diameter 
as  it  was  fed  into  a  kier,  and  later  in  a  folding  receptacle. 
The  temperature  in  the  bleaching  room  averaged  considerably 
cooler  than  the  outdoor  atmosphere  on  account  of  a  large  tank 
of  bleaching  fluid,  about  2  feet  in  depth,  which  was  under  the 
floor,  this  difference  being  about  20  degrees.  On  this  day,  at 
about  5.30  p.m.,  June  25,  1914,  at  the  request  of  the  foreman, 
the  employee  commenced  overtime  work  with  three  other  men 
in  the  dyeing  room,  consisting  of  unloading  and  loading  cotton 
into  a  dyeing  machine.  This  machine  was  a  tank  or  kettle 
about  7  feet  in  diameter  and  3  feet  high,  in  which  the  cotton 
was  boiled  and  dyed  by  chemical  and  mechanical  processes. 
The  cotton  that  was  dyed  in  this  machine  was  under  con- 
siderable pressure,  about  10  pounds  to  the  square  inch,  so  that 
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when  it  had  to  be  unloaded  and  lifted  out  by  the  men,  ^lifting 
it  with  their  hands,  it  was  quite  compact,  heavy  and  adhered 
together  in  chunks  and  large  strips.  The  average  weight  of  the 
pieces  that  each  man  would  lift  from  the  machine  and  throw 
out  into  a  box  was  from  50  to  75  pounds,  and  occasionally 
somewhat  heavier,  and  lifted  by  two  men  together.  Before 
unloading  it  the  temperature  of  the  contents  was  lowered  by 
cold-water  treatment,  but  when  handled  by  the  men  it  was 
still  of  a  temperature  of  about  110  degrees.  There  were  two 
other  similar  dyeing  machines  in  this  room,  each  about  15  feet 
from  the  other,  in  which  the  contents  had  been  boiling  during 
the  day.  The  room,  from  an  estimate  of  the  overseer,  based 
upon  the  size  of  the  hearing  room,  was  about  100  feet  long  and 
50  feet  wide,  with  three  moderate-sized  windows  opening  out- 
doors. Machine  fans  were  used  during  regular  working  hours 
to  make  a  current  of  air  in  the  room  and  relieve  those  who 
worked  therein  somewhat  from  the  temperature.  These  were 
stopped,  however,  at  5.30  p.m.  The  temperature  in  this  room 
was  materially  higher  than  that  prevailing  outdoors  on  account 
of  the  heat  used  in  manufacturing  and  the  closer  atmosphere; 
and  was  especially  so  after  the  fans  stopped  at  5.30  p.m.  The 
weight  of  the  wet  cotton  to  be  removed  from  the  machine  by 
the  four  men  was  about  2,500  pounds,  and  that  of  the  dry 
cotton,  which  was  loaded  and  stamped  in  by  the  men  with 
their  feet,  was  850  pounds.  It  took  about  forty  minutes  to  do 
both  the  unloading  and  loading  with  continuous,  steady,  active 
work,  and  both  the  lifting  and  the  treading  were  an  exception- 
ally hard  physical  strain.  The  employee  finished  this  work 
about  6.05  or  6.10  p.m.,  put  on  his  shoes,  brushed  the  cotton 
off  his  trousers,  requiring  five  or  ten  minutes,  then  went  to  a 
faucet  in  the  same  room  and  proceeded  to  wash  his  face  and 
hands.  The  drain,  under  the  faucet,  was  a  shallow  channel 
about  a  foot  wide,  and  his  body  was  found  a  few  minutes 
afterwards  lying  in  this  drain.  He  was  then  breathing,  but 
died  a  few  minutes  later.  His  face  and  the  lower  part  of  the 
back  of  his  head  near  the  neck  were  then  wet  with  water,  but 
the  top  and  the  hair  on  his  head  were  dry. 

Before  this,  the  employee,  a  man  forty-two  years  of  age,  was 
apparently  strong  and  well,  weighing  about  175  pounds,  and 
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working  with  regular,  if  n6t  unusual,  steadiness.  He  had  not 
made  any  complaints  or  showed  any  signs  of  weakness  or 
trouble.  He  and  his  brother  Tateos  had  come  to  this  country 
about  three  and  a  half  years  ago  for  the  purpose  of  earning 
money  to  support  their  families  who  lived  together  in  the  same 
house  connected  with  a  farm  which  was  rented  by  their  parents 
in  Armenia,  and  intended  to  return  to  their  families.  There 
were  seventeen  in  this  family,  including  the  wife  and  parents 
of  the  deceased  employee,  and  his  brothers  and  their  wives  and 
children.  Both  parents  were  blind.  The  employee  and  his 
brother  were  born  and  brought  up  in  this  home.  The  deceased 
employee  had  intended,  within  a  few  months  following  this 
June  25,  1914,  in  the  fall  of  the  year,  to  return  to  this  home 
with  money  which  he  and  his  brother,  the  said  Tateos,  had 
saved  from  their  work  at  Fitchburg.  They  had  saved  together 
about  $700,  which  was  in  a  savings  bank,  and  had  sent  jointly 
each  year  preceding  his  death  to  help  clothe  the  family  in 
Armenia,  including  the  employee's  wife,  $100,  the  employee  con- 
tributing one-half  this  sum. 

Doctors  Thompson  and  La  Fortune  testified  that,  in  their 
opinion,  the  employee  died  from  the  combined  effects  of  a 
heart  weakness,  probably  a  valvular  trouble,  the  strain  of  his 
work  in  the  hot  room,  and  the  high  temperature  caused  by  the 
special  hot  spell  of  weather,  and  that,  in  their  opinion,  he  would 
not  have  succumbed  to  the  strain  and  met  his  death  with 
either  of  these  factors  absent;  that  the  work,  the  close,  hot 
room,  and  the  hot-weather  spell  were  all  contributing  causes. 

The  committee  finds  that  the  strain  of  the  employee's  work 
on  June  25,  particularly  that  which  he  underwent  during  the 
overtime  work,  above  mentioned,  in  the  heat  of  the  dyeing 
room,  was  a  contributing  factor  and  cause  of  his  death,  without 
which,  on  the  weight  of  the  medical  testimony  and  the  evidence 
in  the  case,  he  would  not  have  died,  and  that  he  therefore  died 
as  a  result  of  an  injury  which  he  received  in  the  course  of  and 
arising  out  of  his  employment. 

The  committee  further  finds  that  his  widow,  Shamo 
Mooradjian,  was  living  with  him  at  the  time  of  the  injury  and 
his  death,  within  the  legal  meaning  of  the  phrase,  and  that  she 
is   therefore   conclusively    presumed   to   be   whglly   dependent 
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upon  his  wages  for  her  support.  The  fact  that  the  employee 
had  come  to  this  country  for  the  sole  purpose  of  aiding  in  the 
support  of  his  wife  and  family,  intending  to  send  her  contribu- 
tions, which  he  did  twice  a  year,  and  to  return  himself  with  his 
savings  to  his  family  home,  where  he  had  always  lived  with  his 
wife,  barring  his  temporary  absence  for  this  purpose,  and  which 
he  was  helping  to  maintain  by  his  work  and  contributions, 
places  this  separation  of  the  husband  and  wife  in  such  a  legal 
relationship  that  they  can  fairly  be  said  to  have  been  living 
together  within  the  meaning  of  the  statute. 

It  would  be  like  the  case  of  a  citizen  of  this  country  going 
on  a  temporary  absence  to  Alaska,  with  the  hope  and  success 
of  contributing  by  his  earnings  and  fortune  to  the  maintenance 
of  his  wife  and  home,  which  he  thereby  kept  in  existence  for 
their  common  good,  or  from  its  loss,  which  otherwise  might 
come.  It  cannot  have  been  intended  that  a  husband  and  wife 
under  such  circimistances  are  to  be  held  to  be  living  apart 
within  the  meaning  of  this  section  of  the  statute. 

The  committee,  therefore,  finds  that  there  is  due  from  the 
insurer  to  Shamo  Mooradjian,  widow  of  the  deceased  employee, 
the  sum  of  $4.05  per  week  for  a  period  of  three  hundred  weeks 
from  June  25,  1914,  the  date  of  the  injury  to  the  employee. 


David  T.  Dickinson. 
James  F.  Pyne. 


N.  P.  Sipprelle  dissents. 


Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  Jan.  7,  1915,  at 
3.30  P.M.,  and  aflSrms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
committee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertaining  thereto. 
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The  evidence  shows  that  the  employee,  Stephen  Mooradjian, 
received  a  personal  injury  which  arose  out  of  and  in  the  course 
of  his  employment  on  June  25,  1914,  said  personal  injury  caus- 
ing his  death.  The  employee  left  a  widow,  Shamo  Mooradjian, 
who  was  living  with  him  at  the  time  of  his  injury  and  death 
within  the  legal  meaning  of  the  phrase,  and  she  is,  therefore, 
conclusively  presumed  to  be  wholly  dependent  upon  him  for 
support.  The  fact  that  the  employee  had  come  to  this  country 
for  the  sole  purpose  of  aiding  in  the  support  of  his  wife  and 
family,  intending  to  send  her  contributions,  which  he  did  twice 
a  year,  and  to  return  with  his  savings  to  his  family  home,  where 
he  had  always  lived  with  his  wife,  and  where  he  intended  to 
return,  shows  that  he  was  maintaining  a  home  and  a  life 
within  that  home.  Mooradjian's  was  a  temporary  absence, 
arising  out  of  a  change  in  his  occupation  or  business,  it  being 
necessary  that  he  travel  to  this  country  for  the  purpose  of  im- 
proving the  lot  in  life  of  his  family.  His  purpose  was  a  laudable 
one,  and  the  fact  that  he  had  saved,  jointly  with  his  brother, 
the  sum  of  $700,  in  addition  to  sending  regular  contributions  to 
his  wife,  showed  that  he  was  in  a  fair  way  to  accomplish  his 
purpose  in  changing  his  business  when  death  overtook  him. 

The  Board  therefore  ifinds  upon  all  the  evidence  that  the 
employee,  Stephen  Mooradjian,  received  a  personal  injury  re- 
sulting fatally  on  June  25,  1914,  said  personal  injury  arising  out 
of  and  in  the  course  of  his  employment;  and  that  his  widow, 
Shamo  Mooradjian,  who  was  living  with  him  at  the  time  of  his 
death,  is  entitled  to  the  payment  of  a  weekly  compensation  of 
$4.05  for  a  period  of  three  hundred  weeks  from  June  25,  1914, 
the  date  upon  which  the  injury  occurred. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Digitized  by  VjOOQ IC 


342         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 


Case  No.  1051. 

AuGUSTiNHo  Farias,  Employee, 
Cornell  Mills,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  /n- 
surer. 

Arising  out  of  the  Employment.  Disease.  Pneumonia. 
Empyema.  Personal  Injury  had  no  Relation  to 
Disease. 

The  evidence  showed  that  the  employee  received  a  personal  injury  on  Jan.  6,  1914. 
This  injury  was  a  trivial  one,  as  indicated  by  the  testimony  of  the  attending 
physician,  who  was  imable,  two  days  later,  to  find  any  trace  of  it.  Later,  on 
the  24th,  the  employee  was  treated  for  pneumonia  which  had  no  relation  to 
the  injury.  There  was  no  evidence  of  hematoma  at  that  time.  Subsequently, 
an  operation  was  i>erformed  for  empyema  which,  it  was  alleged,  was  due  to 
the  injury.  The  weight  of  the  medical  evidence  indicated  that  this  condition 
was  not  caused  by  the  injury. 

Held,  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Deciaion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Augustinho 
Farias  v.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  1051  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Arthur 
F.  Pimental,  representing  the  employee,  and  William  C.  Gray, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Committee  Room,  City  Hall,  Fall  River,  Mass.,  Friday, 
Sept.  4,  1914,  at  10.30  a.m.,  and  Friday,  Oct.  2,  1914,  at  2 

P.M. 

John  Morrison  represented  the  insurer,  and  Louis  Shab- 
shelowitz  represented  the  employee. 

The  employee  claims  that,  by  reason  of  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment,  a  hema- 
toma formed  which  later  became  infected,  and  that  because  of 
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said  infection  an  abscess  formed  outside  the  pleura,  causing 
incapacity  for  work.  The  insurer  claimed  that  the  injury  was 
not  the  cause  of  his  present  condition,  and  that  the  employee 
was  operated  upon  for  empyema  of  the  pleura. 

John  Morrison,  for  the  insurer,  made  the  following  state- 
ment: — 

This  is  the  case  of  Augustinho  Farias  against  the  Cornell  Mills.  The 
Cornell  Mills  were  insured  in  January  with  the  Employers'  Liability 
Assurance  Corporation,  Ltd.,  and  at  that  time  Mr.  Farias  was  in  their 
employ,  at  an  average  weekly  wage  of  $9.94  per  week.  The  first  claim 
that  has  been  made  was  dated  May  27,  1914,  and  claimed  that  the  acci- 
dent happened  on  the  sixth  day  of  January,  1914.  We  have  been  unable 
to  find  that  such  an  accident  happened.  We  dispute  any  accident  having 
happened  to  Mr.  Farias,  and  say  that  the  trouble  from  which  he  was 
suffering,  pleural  pneumonia,  was  in  no  way  connected  with  the  em- 
ployment. 

Louis  Shabshelowitz,  for  the  employee,  stated  that  it  was 
impossible  for  Dr.  Pitta,  who  was  in  a  suburb  of  Boston  and 
who  had  made  appointment3,  to  be  present  at  the  hearing. 
However,  he  had  a  letter  from  Dr.  Pitta  explaining  briefly 
what  he  had  done  for  the  injured  man.  He  also  requested 
that  the  Board  hold  the  hearing  open  in  order  to  hear  from 
Dr.  Pitta,  if  necessary. 

Mr.  Morrison  had  no  objection  to  the  presenting  of  Dr. 
Pitta's  letter  for  what  it  was  worth,  but  stated  that  he  con- 
sidered Dr.  Pitta  at  the  bottom  of  this  claim,  which  in  his 
opinion  was  a  fraudulent  one. 

Following  is  Dr.  Pitta's  letter:  — 

Mr.  Shabshelowitz. 

At  your  request  I  am  stating  what  I  did  to  patient.  An  acute  abscess 
followed  contusion  of  the  thorax.  The  area  of  the  abscess  involved  two 
ribs,  and  the  pus  corroded  and  denudated  the  said  two  ribs.  As  they 
were  infected  I  dissected  them,  all  work  being  done  outside  the  pleiua 
cavity.  There  was  no  inflammation  of  the  pleura  and  no  signs  of  pneu- 
monia or  empyema.    In  conclusion,  all  lesions  were  outside  the  pleura. 

Yours  respectfully, 

J.  Pitta,  M.D. 

John  Henry  Taylor,  at  present  employed  by  the  Laurel 
Lake  Mills,  testified  that  on  Jan.  6,  1914,  he  was  employed 
as  boss  card  grinder  in  the  Cornell  Mills.    While  stripping  on 
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the  day  of  the  accident,  Mariano,  another  employee,  came  to 
him  and  told  him  that  Farias  was  hurt.  Later  Farias  came  up 
to  him  with  his  finger  bleeding  and  bandaged,  stating  that 
his  finger  was  caught  around  the  band  of  the  stripping  brush. 
Mr.  Taylor  described  the  machine  on  which  Farias  was  hurt; 
how  he  could  get  hurt  on  such  a  machine,  and  that  a  man 
coming  in  contact  with  the  machine  would  do  so  on  the  right 
side.  Farias  complained  to  him  of  his  side,  and  when  Taylor 
looked  at  it  he  saw  a  bruise  of  the  skin  about  three  inches  long. 
Farias  left  work  around  2  o'clock  that  day  and  remained  out 
a  week.  When  he  came  back  he  could  not  do  his  regular 
work,  but  was  obliged  to  have  assistance.  He  still  complained 
of  pains  in  the  side  and  said  he  could  not  stoop.  Taylor 
never  noticed  any  cough,  Farias  always  appearing  to  him  to 
to  be  a  healthy  man  previous  to  the  accident.  The  average 
weekly  wage  of  a  card  stripper,  if  not  doing  some  one's  work, 
would  be  $8.40  per  week,  but  there  were  three  men  doing  four 
men's  work;  therefore  they  were  receiving  $11.44  per  week. 
When  Farias  came  back  to  work  his  finger  was  bandaged 
and  during  the  week  he  took  the  bandage  off.  There  was  an 
"awful"  cut  on  the  finger,  more  like  a  hole.  Mr.  Blossom 
was  notified  at  the  time  of  the  accident,  as  he  happened  to 
come  along.  Some  one  got  some  bandages,  but  Mr.  Taylor 
could  not  say  who,  but  presumed  it  was  Mr.  Blossom.  Mr. 
Blossom  knew  of  the  finger  injury,  but  Mr.  Taylor  did  not 
know  whether  he  was  informed  of  the  side  injury  or  not. 

Mr.  Mariano,  a  fellow  employee  of  Augustinho,  through 
Manuel  Rodovalho,  acting  as  interpreter,  testified  as  follows: 
He  worked  with  Farias  as  an  assistant  on  the  carding  ma- 
chine. On  the  day  of  the  accident  he  was  helping  Farias  to 
strip.  Farias,  while  trying  to  put  a  rope  in  the  machinery, 
which  slipped,  had  his  finger  caught  in  the  band,  and  at  the 
same  time  he  bimiped  his  side.  Mariano  helped  him  to  get 
up,  and  Farias  put  his  hand  on  his  groin  and  complained  of 
pain.  The  boss  bandaged  his  finger  which  was  bleeding. 
Farias  worked  the  rest  of  the  afternoon,  although  he  was 
unable  to  do  it  very  well,  and  went  home  at  5.30  o'clock. 
Mariano  visited  him  at  his  home  and  knew  that  he  had  Dr. 
Jackson,  but  he  never  happened  to  be  there  when  the  doctor 

called. 

« 
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Mr.  Morrison  at  this  point  stated  that  Farias  worked  up  to 
the  evening  of  Jan.  6,  1914,  returned  to  work  Jan.  14,  and 
worked  up  to  and  including  Jan.  24,  1914. 

Antone  Farias,  brother  of  Augustinho,  testified  that  on  the 
day  of  the  accident  he  was  stripping  cards  when  the  accident 
occurred,  and  when  he  came  back  he  saw  Augustinho  leaning 
against  the  machinery.  When  he  got  up  he  complained  of  pain 
in  his  side,  and  the  next  day  he  remained  at  home,  as  he  was 
too  weak  to  stand.  When  he  did  return  to  work  he  was  not 
able  to  do  it,  and  had  to  have  assistance.  He  still  complained 
of  pain  in  the  side. 
Augustinho  Farias,  the  injured  employee,  testified  that  on  the 
6th  of  January,  1914,  while  putting  a  rope  on  the  machine  to 
strip  cards,  the  rope  slipped  or  jumped  the  pulley,  the  band 
caught  on  the  screw  of  the  small  pulley  and  pushed  the  finger 
into  the  machinery,  and  at  the  same  time  he  fell  against  the 
machinery  and  hurt  his  side.  He  went  to  the  boss,  while  his 
brother  took  his  job,  and  the  boss  bandaged  his  finger.  He 
finished  the  afternoon  out,  but  was  not  able  to  work  the  next 
day,  and  remained  out  a  week  or  nine  days.  He  sent  for  Dr. 
Jackson  on  the  7th,  and  the  doctor  called  twice.  He  did  not 
tell  the  doctor  about  any  cold,  but  that  he  had  a  pain  in  his 
right  side;  neither  did  he  mention  to  the  doctor  that  he  had 
any  accident.  The  next  time  that  Dr.  Jackson  called  was  on 
the  24th  of  January,  at  which  time  Dr.  Boylan  also  called  and 
gave  him  some  medicine  for  his  sickness.  When  Dr.  Jackson 
examined  his  side  he  did  not  notice  any  mark,  but  it  was  red. 
Dr.  Jackson  made  ten  calls  from  the  24th,  and  after  that  he 
went  to  the  doctor's  oflSce  about  nine  times.  About  a  week 
elapsed  between  the  time  he  last  saw  Dr.  Jackson  and  the  first 
time  he  saw  Dr.  Pitta  in  April,  and  it  was  Dr.  Pitta  whom  he 
told  about  the  accident.  He  called  on  Dr.  Pitta  in  New  Bed- 
ford three  times  in  three  weeks,  and  the  last  time  he  called  the 
doctor  told  him  that  he  would  have  to  perform  an  operation. 
The  operation  was  performed  April  26,  and  two  ribs  were  taken 
off.  He  remained  in  the  hospital  three  weeks.  After  that  he 
went  to  Dr.  Rosa,  who  is  treating  him  at  the  present  time. 
He  has  not  worked  since  the  24th  of  January,  and  he  was 
receiving  $11.44  per  week  at  the  time  injured,  and  for  about 
two  years  previous  to  that  time. 
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At  this  point  both  parties  agreed  that  the  average  weekly 
wage  of  the  employee  was  $9.94. 

William  H.  Blossom,  superintendent  of  the  Laurel  Lake 
Mills  at  present,  testified  that  he  was  in  the  Cornell  Mills  at 
the  time  of  the  accident,  but  left  there  on  the  10th  of  January, 
1914.  He  could  not  remember  anything  about  such  an  acci- 
dent, or  having  put  bandages  on  the  man.  He  had  no  doubt 
that  Mr.  Taylor  was  telling  the  truth,  but  if  such  a  thing 
had  happened  he  would  have  made  out  a  report  and  ascer- 
tained all  the  facts. 

Dr.  John  C.  Pitta  stated  that  Farias  first  came  to  his  oflBce 
on  April  6.  On  April  24  he  decided  that  it  was  necessary  for 
Farias  to  undergo  an  operation,  and  the  operation  was  per- 
formed at  the  Derby  Hospital  on  April  25.  Dr.  Taveira  as- 
sisted. The  operation  disclosed  a  cavity  full  of  pus.  One  of 
the  ribs  was  denudated,  and  the  doctor  removed  it.  He  also 
dissected  a  part  of  the  upper  border  of  the  rib  below  this  one, 
as  it  was  already  infected.  He  found  the  pleura  intact,  there 
being  no  communication  between  the  outside  and  the  inside 
of  the  pleural  cavity.  He  called  the  attention  of  Dr.  Taveira 
to  the  fact  that  the  pleura  was  not  involved.  There  were  no 
signs  of  pneumonia  or  empyema  at  the  time  the  operation  was 
performed,  and  the  condition  which  he  found  may  have  been 
caused  by  an  hematoma,  which  gradually  became  infected  and 
then  formed  the  abscess,  which  he  opened.  The  doctor  further 
stated  that  any  infection  in  any  part  of  the  body  may  develop 
an  abscess  in  any  weaker  resistant  point.  He  admitted  that  it 
was  possible  this  abscess  was  caused  by  an  infection  from  the 
finger,  but  he  did  not  give  that  as  the  cause  of  the  formation 
of  this  abscess.  The  abscess  was  there,  but  he  could  not  say 
how  it  was  formed.  The  infection  which  he  found  may  have 
come  from  the  intestines  or  any  other  part  of  the  body.  When 
asked  whether  he  found,  in  the  history,  any  evidence  of  an 
infection  coming  by  reason  of  a  traumatic  injury  on  the  right 
side,  he  replied  that  if  the  man  had  an  abscess  following  a 
trauma  it  showed  that  the  man  first  had  a  collection  of  blood 
which  became  infected  and  then  formed  the  abscess.  He  found 
that  the  infection  came  from  a  traumatic  injury  to  the  right 
side.    There  was  no  abrasion.    The  doctor  produced  a  copy  of 
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the  records  of  the  Derby  Hospital,  which  were  made  by  Miss 
Connors,  a  nurse,  who  is  now  taking  charge  of  the  hospital. 
He  told  Miss  Connors  to  write  in  the  records  that  this  was  an 
abscess  involving  two  ribs  outside  the  pleura,  and  if  she  wrote 
anything  else  he  was  not  responsible  for  it.  He  knew  that  she 
wrote  "empyema  of  the  left  side,"  and  that  she  later  changed 
the  record  at  his  request.  At  the  same  time  he  operated  upon 
Farias  he  performed  an  operation  for  empyema  upon  a  man 
named  Neves,  and  that  is  how  the  mistake  occurred  in  the 
records.  The  operations  were  not  performed  on  the  same  day. 
The  doctor  received  no  history  of  any  objective  symptoms  on 
the  man's  body,  but  that  he  fell  against  the  machine.  He 
believed  that  Farias  complained  of  some  cough.  There  would 
be  evidence  of  the  hematoma  subsequent  to  the  blow  almost 
immediately  or  within  a  few  hours;  at  the  most,  within  twelve 
hours;  but  he  could  not  state  how  old  this  abscess  was.  Mr. 
Neves  was  operated  on  for  empyema  of  the  left  side  and  Farias' 
lesion  was  on  the  right  side. 

Dr.  David  H.  Fuller  testified  that  in  order  for  an  abscess 
to  form  it  is  not  necessary  that  it  come  from  an  infection 
from  the  outside.  Assuming  that  a  man  had  an  infected  finger 
it  would  be  possible  for  that  man  to  develop  an  abscess  where 
the  resistance  is  lowered,  and  an  extradural  abscess  is  not 
always  due  to  an  injury,  but  can  be  due  to  an  injury  outside 
the  pleura.  The  formation  of  an  abscess  outside  of  the  pleural 
cavity  would  not  be  a  condition  of  pleuropneumonia.  An 
hematoma  may  be  transformed  into  an  abscess.  The  doctor 
could  not  say  whether  or  not  there  was  any  hematoma  in  this 
case.  If  there  were  sputum  with  the  cough,  and  the  sputum 
was  of  a  rusty  color,  he  would  say  that  the  cough  was  from 
lung  conditions.  If  he  took  the  temperature  and  respiration  of 
the  man  in  the  morning,  and  found  a  rusty  colored  sputum  with 
cold  and  chills,  one  of  the  things  he  would  assume  would  be 
that  it  was  a  tuberculous  condition. 

Dr.  Arthur  J.  Taveira  testified  that  he  assisted  Dr.  Pitta  to 
perform  the  operation  on  Farias.  He  was  also  present  at  the 
time  the  operation  was  performed  upon  Mr.  Neves,  who  had 
empyema  of  the  left  side.  Both  operations  were  performed 
within  a  short  time  of  each  other.     Farias  had  an  abscess  in 
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one  rib,  the  seventh  rib,  and  the  upper  border  of  the  eighth 
rib  was  involved;  it  was  already  infected.  Dr.  Pitta  showed  it 
to  him  and  told  him  it  that  would  be  wise  to  remove  it  on 
account  of  fear  of  further  trouble.  The  pleural  cavity  was  not 
affected  and  there  were  no  signs  of  empyema  or  pneumonia. 
The  doctor  further  stated  that  he  did  not  think  there  were  any 
signs  of  pneumonia  as  he  did  not  examine  the  man.  He  had 
never  heard  of  a  case  where  a  surgeon  removed  a  rib  for  an 
abscess  outside  of  the  pleural  cavity,  but  in  this  case  it  could 
not  be  drained,  and  as  the  pus  corroded  the  ribs  they  had  to 
be  removed. 

Dr.  H.  A.  Rosa  testiified  that  Farias  called  him  in  some  time 
ago,  as  he  was  suffering  from  an  unhealed  wound  over  the  right 
part  of  the  thorax.  Farias  stated  that  he  had  been  operated 
on  by  Dr.  Pitta,  so  Dr.  Rosa  informed  Dr.  Pitta  that  he  had 
been  called  in,  and  Dr.  Pitta  told  him  to  follow  up  the  case. 
When  the  doctor  first  saw  Farias  he  had  a  temperature  just 
above  normal,  a  healing  temperature,  but  for  the  last  couple 
of  months  Farias  had  not  had  any  temperature  at  all.  The 
temperature  may  have  been  due  to  pus  formation,  but  it  was 
impossible  to  tell  whether  the  pus  came  from  the  pleural 
cavity  or  outside  of  the  pleural  cavity. 

John  E.  Duffy,  assistant  bookkeeper  at  the  Cornell  Mills, 
testified  that  his  attention  was  first  called  to  Farias  when  he 
came  to  the  oflSce  about  the  25th  of  May  and  informed  them 
that  he  had  been  under  an  operation.  Previous  to  this  time  no 
claim  had  been  made.  The  Derby  Hospital  was  called  and 
information  was  received  to  the  effect  that  Farias  had  been 
admitted  on  a  certain  date,  operated  on  for  empyema  and 
discharged  on  a  certain  date.  The  hospital  referred  him  to 
Dr.  Pitta  for  further  information  as  to  the  operation.  Dr. 
Pitta  was  then  called  and  stated  that  Farias  was  operated  on 
for  an  abscess  involving  the  sixth  rib,  also  the  seventh.  He 
told  Dr.  Pitta  that  the  hospital  informed  him  that  Farias  had 
been  operated  on  for  empyema,  and  Dr.  Pitta  stated  that  it 
was  another  patient  of  the  same  name,  who  was  admitted, 
operated  upon  and  discharged  at  the  same  time. 

Dr.  Thomas  E.  Boylan  testified  that  he  first  saw  Farias  on 
Jan.  8,  1914,  at  about  7.30  in  the  morning.     He  found  the 
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patient  suffering  excruciating  pains,  having  diflSculty  in  breath- 
ing, and  some  temperature,  which  goes  with  chills.  He  found 
no  objective  symptoms.  The  doctor  made  a  thorough  examina- 
tion, but  found  nothing  to  indicate  any  injury;  the  surface 
was  normal.  There  was  no  history  of  any  injury.  A  tentative 
diagnosis  of  oncoming  pneumonia  was  made.  There 'was  no 
swelling,^  no  discoloration,  no  hematoma.  There  was  nothing 
whatever  on  the  man's  body  at  the  time  of  his  examination 
that  would  be  responsible  for  an  abscess  outside  of  the  pleura. 
If  there  were  an  hematoma  forming  at  that  time  there  would 
have  been  some  evidence  of  it.  When  asked  whether  an  ab- 
scess could  form  on  the  ribs  as  the  result  of  trauma,  the  doctor 
stated  that  it  would  first  be  necessary  for  the  rib  to  be  frac- 
tured. The  doctor  had  never  met  with  a  case  of  an  extra- 
pleural abscess  that  had  been  operated  upon,  —  they  had  all 
been  intra-pleural;  but  no  dou^bt  there  were  a  few  cases  on 
record.  When  he  examined  Farias  he  did  it  very  thoroughly, 
and  if  there  had  been  an  injury  he  would  have  found  evidences 
of  it. 

Dr.  John  P.  Jackson  testified  that  he  first  saw  Farias  on  the 
24th  of  January.  He  did  not  see  him  on  the  7th  of  January  as 
stated  by  Farias.  The  doctor  called  about  10.30  a.m.,  and 
found  the  man  in  bed  complaining  of  pain  in  his  side,  and  that 
he  had  caught  cold.  The  man  also  had  a  headache  and  a  cough. 
A  thorough  examination  was  made,  temperature  and  respira- 
tion taken,  the  sputum  examined  and  the  doctor  found  that 
the  employee  had  pneumonia.  There  was  no  history  of  any 
injury  and  there  was  no  hematoma.  If  there  had  been  an  hema- 
toma which  would  ripen  into  an  abscess,  so  that  an  operation 
would  have  to  be  performed  on  April  24  or  26,  there  would 
have  been  some  evidence  of  it  at  the  time  of  the  examination. 
If  there  had  been  an  hematoma  from  which  the  discoloration 
had  gone  in  a  couple  of  days,  there  was  no  evidence  of  it,  as 
once  an  hematoma  goes  away  it  goes  for  all  time.  The  cold, 
headache,  cough,  chills  and  rusty  sputum  which  the  doctor 
found  indicated  pneumonia.  At  the  end  of  the  eighth  day  the 
doctor  discharged  Farias  as  practically  well,  and  there  were  no 
signs  of  suffering  from  anything  due  to  an  accident.  Pleuro- 
pneumonia was  the  only  thing  for  which  he  treated  the  em- 
ployee. 
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John  A.  Grandfield,  adjuster  for  the  insurer,  testified  that  the 
ease  was  first  called  to  his  attention  on  May  27,  1914.  He  was 
informed  by  Miss  Connors  of  the  Derby  Hospital  that  the 
record  showed  that  Farias  was  operated  on  for  empyema;  that 
the  Cornell  Mills  had  called  for  information  on  the  same  case; 
and  that  she  had  got  the  Fall  River  and  New  Bedford  cases 
mixed  up.  Dr.  Pitta  had  told  her  to  change  the  record.  The 
New  Bedford  attorney  for  the  insurer  had  requested  Miss 
Connors  to  bring  the  hospital  records  to  the  hearing  in  Fall 
River,  but  he  was  informed  by  Miss  Connors  that  this  was  a 
private  case  and  that  she  had  no  record  of  it.  Miss  Connors 
informed  Mr.  Grandfield  that  she  was  going  to  change  the 
record,  and  gave  him  tbe  impression  that  Dr.  Pitta  was  the 
chief  supporter  of  the  hospital. 

Dr.  Joseph  M.  Landry  testified  that  he  examined  Farias  on 
June  6,  1914.  The  employee  was  then  recovering  from  an 
operation  for  empyema,  and  there  were  signs  of  late  pleurisy 
at  that  time.  The  physical  signs  which  would  show  that  he 
was  recovering  from  an  operation  for  empyema  were  the  dullness 
of  the  bottom  of  the  lung  and  the  history  given  by  the  patient 
of  repeated  chills,  cough  and  pain  in  the  side.  This  condition 
of  dullness  of  the  bottom  of  the  lung  may  come  from  a  hardened 
pleura. 

The  committee  of  arbitration  finds  upon  all  the  evidence 
that  the  employee,  Augustinho  Farias,  was  not  incapacitated 
for  work  by  reason  of  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment,  the  condition  of  abscess  which 
incapacitated  him  not  having  any  causal  relation  to  the  personal 
injury  received  by  the  said  employee  on  Jan.  6,  1914.  No 
compensation  is  due  the  employee  under  the  Workmen's  Com- 
pensation Act. 

Joseph  A.  Parks. 
William  C.  Gray. 
Arthur  F.  Pimental. 
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Findings    and   Decision   of   the    Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Thursday,  Nov.  19,  1914,  at 
11.15  A.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

No  new  evidence  was  introduced,  the  case  being  considered 
by  the  Board  upon  the  facts  reported  by  the  committee  of 
arbitration. 

The  employee,  Augustinho  Farias,  claimed  that,  by  reason 
of  a  personal  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment on  Jan.  6,  1914,  causing  injuries  to  a  finger  and  his 
right  side,  a  condition  of  abscess  and  hematoma  developed, 
which  necessitated  an  operation  in  April  and  caused  the 
present  incapacity  for  work  of  the  said  employee. 

The  evidence  showed,  however,  that  the  injury  to  the  finger 
was  slight,  and  that  if  there  had  been  an  injury  to  the  right 
side,  as  claimed,  the  attending  physician.  Dr.  Thomas  E. 
Boylan,  who  was  called  to  treat  the  employee  on  Jan.  8,  1914, 
two  days  after  the  alleged  injury  to  the  side  was  received,  was 
unable  to  find  any  trace  of  it.  He  diagnosed  the  condition  of 
the  employee  at  that  time  as  "oncoming  pneumonia,"  and 
stated  that  there  was  no  swelling  or  discoloration  of  the  side, 
no  evidence  of  injury  at  all,  and  no  condition  of  hematoma. 
Another  physician.  Dr.  John  P.  Jackson,  called  by  the  em- 
ployee on  Jan.  24,  1914,  testified  that  he  found  the  employee 
in  bed  suffering  from  pains  in  the  side,  headache  and  cough, 
and  he  diagnosed  the  case  as  one  of  pneumonia.  There  was 
no  evidence  of  hematoma  at  the  time.  It  was  in  evidence, 
also,  that  the  record  at  the  Derby  Hospital  had  originally 
showed  that  the  employee  had  been  operated  on  for  empyema, 
and  that  the  record  had  been  changed  at  the  request  of  Dr. 
Pitta,  the  operating  physician,  to  show  that  the  operation  had 
been  for  a  condition  of  abscess  following  hematoma.  The 
probability  that  the  original  record  was  correct  was  indicated 
by  the  testimony  of  Dr.  Joseph  M.  Landry,  who  testified  that 
he  examined  the  employee  on  June  6,  1914,  and  found  that  he 
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was  then  recovering  from  an  operation  for  empyema,  having  no 
causal  relation  to  the  personal  injury,  as  alleged. 

The  Board  therefore  finds  upon  all  the  evidence  that  the 
employee,  Augustinho  Farias,  was  not  incapacitated  for  work 
by  reason  of  the  personal  injury  received  by  him  on  Jan.  6, 
1914,  and  that  the  condition  of  abscess  which  incapacitated 
the  employee  had  no  causal  relation  to  said  personal  injury. 

James  B.  Carroll. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 


Case  No.  1063. 

Annie  Cross,  Widow  of  Abraham  A.  Cross,  Employee. 
Joseph  F.  Freno,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  In- 
surer, 

Arising  out  of  the  Employment.  Death  results  from  the 
Injury.  Disease.  Traumatic  Delirium  Tremens. 
Edema  of  the  Brain.  Habitual  User  of  Intoxicants 
FALLS  from  Ladder,  fractures  Fibula  and  dies.  Com- 
pensation AWARDED  Widow. 

The  employee,  who  habitually  indulged  in  intoxicants,  fell  from  a  stepladder  and 
fractured  the  fibula.  Traumatic  delirium  tremens  and  edema  of  the  brain 
ensue  and  cause  his  demise.  His  widow  claimed  compensation  as  a  total  de- 
pendent. 

Held,  that  the  widow  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  IIL,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Annie  Cross, 
widow  of  Abraham  A.  Cross,  v.  Employers'  Liability  Assurance 
Corporation,  Ltd.,  this  being  case  No.  1053  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man of  the  Industrial  Accident  Board,  Chairman,  A.  Chesley 
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York,  representing  the  widow,  and  Martin  F.  Connelly,  repre- 
senting the  insurer,  heard  the  parties  and  their  witnesses  in  the 
Hearing  Room  of  the  Industrial  Accident  Board,  1  Beacon 
Street,  Boston,  Mass.,  on  Tuesday,  Aug.  11,  1914,  at  9.30  a.m., 
and  on  Monday,  Aug.  24,  1914,  at  11.30  a.m. 

John  M.  Morrison  appeared  as  counsel  for  the  insurer,  and 
Thomas  R.  P.  Gibb  appeared  as  counsel  for  the  widow. 

It  was  agreed  that  the  average  weekly  wages  of  the  deceased 
employee  were  $14;  that  he  was  in  the  employ  of  Joseph  F. 
Freno  on  May  26,  1914;  that  said  employer  was  insured  with 
the  Employers'  Liability  Assurance  Corporation,  Ltd.,  and 
that  the  employee  met  with  an  accident,  while  in  the  employ 
of  the  said  employer,  arising  out  of  and  in  the  course  of  his 
employment.  The  question  at  issue  was  whether  or  not  the 
accident  was  the  cause  of  his  death. 

Joseph  W.  Powers  testified  that  he  was  employed  by  Mr. 
Freno  and  he  knew  Mr.  Cross  well.  He  had  worked  with  him 
five  years  lacking  two  months.  He  stated  that  on  the  date  of 
the  accident  he  was  standing  at  the  end  of  the  bar  and  the  first 
thing  he  heard  was  a  crash.  He  looked  up  at  the  head  of  the 
bar,  and  Mr..  Cross  at  that  time  was  placing  the  shades  after 
cleaning  them  all  in  the  morning.  This  was  the  last  one  he 
was  putting  up.  After  hearing  the  crash  he  went  up  to  where 
he  fell  and  picked  him  up.  There  was  blood  coming  from  the 
left  side  of  his  mouth.  Two  of  the  men  assisted  in  carrying 
him  out.  The  ladder  he  was  standing  on  was  a  five-foot  ladder. 
A  young  man  by  the  name  of  Eagan  and  a  strange  man  brought 
him  down.  He  saw  him  being  assisted,  and  noticed  that  he 
was  limping  on  the  foot  that  was  hurt.  Mr.  Freno  came  in. 
shortly  afterward.  He  did  not  see  any  sign  of  drink  on  Cross 
that  morning.  Whenever  Cross  did  drink,  to  his  knowledge,  it 
was  only  a  couple  of  small  beers;  he  has  taken  a  little  musty. 
He  noticed  that  his  ankle  was  badly  swollen.  He  could  not  say 
whether  he  had  taken  any  drink  that  morning.  He  had  known 
Mr.  Cross  about  four  years  and  ten  months,  and  had  worked 
with  him  all  that  time.  The  most  he  ever  drank  was  probably 
three  of  those  small  musties  in  the  morning.  He  never  saw  him 
intoxicated.  He  has  seen  him  on  a  cold  winter  morning,  when 
both  of  them  would  take  liquor,  but  he  never  saw  him  take 
over  one. 
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Joseph  F.  Freno,  the  employer,  testified  that  Cross  came  to 
work  for  him  on  July  20,  1909.  He  had  worked  with  him 
from  that  time  until  the  time  of  his  death.  In  all  that  time 
he  had  not  been  out  more  than  a  week.  He  had  known  him 
for  at  least  fifteen  years.  He  was  not  a  heavy  drinking  man. 
He  never  saw  him  take  a  glass  of  hard  liquor  in  his  life;  he 
might  drink  one,  but  he  never  saw  him.  He  had  seen  him  take 
little  musties  and  small  drinks,  but  he  never  saw  him  intoxi- 
cated. He  was  steady  as  a  clock  at  his  work.  When  he  came 
into  his  office  and  found  Cross  injured  he  thought  the  leg  was 
not  broken,  but  he  thought  it  might  be  a  fracture  or  strain.  He 
had  him  sent  down  to  the  Relief  Hospital.  He  knew  that  his 
teeth  were  full  of  blood.    He  never  saw  Cross  drink  whiskey. 

The  widow,  Mrs.  Annie  Cross,  testified  that  she  was  living, 
on  May  26,  1914,  at  83  CUfton  Street,  Dorchester,  Mass. 
She  had  been  married  three  years,  and  has  one  little  girl,  thir- 
teen months  old.  Mr.  Cross  worked  for  Joseph  F.  Freno,  and 
was  working  for  him  when  she  knew  him.  He  generally  left 
for  work  about  5  o'clock  in  the  morning,  and  would  return 
home  about  7.30  or  7.45  o'clock  in  the  evening.  He  never 
went  out  evenings  after  he  came  home.  He  told  her  when  he 
came  home  that  he  met  with  an  accident.  She  was  out  when  he 
came  home,  and  when  she  returned,  about  4  p.m.,  she  found  him 
lying  across  the  bed.  His  foot  was  very  sore,  and  he  said  he 
had  gone  to  the  Relief  Hospital  to  fix  it  up;  that  this  Jerry 
brought  him  home.  She  found  some  handkerchiefs  in  his 
pocket  with  some  blood  on  them,  and  she  observed  blood 
around  his  mouth  and  on  the  inside.  She  took  the  bandage  off 
his  ankle  and  bathed  it  in  hot  water  and  then  put  the  bandage 
on  again.  He  went  to  bed  at  9  p.m.  The  next  day  it  was  all 
swollen  up.  She  called  Dr.  Harvey,  and  Cross  was  sent  to  the 
hospital  on  Friday  afternoon.  She  had  never  seen  him  intoxi- 
cated. He  took  a  glass  of  beer  at  home  perhaps  two  or  three 
times  a  week;  that  was  the  most  he  had;  she  never  saw  him 
drink  more  than  that. 

Dr.  William  W.  Harvey  testified  that  he  is  a  physician  and 
surgeon  and  has  been  in  practice  since  1898.  He  has  calls  on 
his  note  book  for  the  27th,  28th  and  29th  of  May.  He  saw 
the  patient  late  in  the  afternoon  of  the  27th.     He  made  no 
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notes  at  the  time,  not  thinking  the  case  would  be  so  serious, 
but  his  recollections  are  that  he  was  sitting  in  a  chair  nursing 
a  foot  which  was  very  painful  and  swollen,  and  ver^'  much 
discolored  in  back  of  the  ankle.  It  was  very  tender  to  the 
touch  along  the  lower  third  of  the  fibula,  so  much  so  that  he 
made  a  provisional  diagnosis  of  fracture  of  the  lower  end  of  the 
fibida.  That  sort  of  a  diagnosis  is  provisional;  he  could  not 
prove  it.  Nothing  but  an  X-ray  would  prove  it,  but  on  account 
of  the  marked  discoloration  and  the  localized  tenderness  along 
the  bone  he  concluded  that  it  was  very  probable  that  there 
was  a  fracture  of  the  fibula.  On  account  of  the  swelling  he 
thought  it  was  not  wise  to  put  on  a  tight  bandage.  He  learned 
that  he  had  this  accident  from  a  fall  in  the  shop.  He  sent 
Cross  to  the  hospital  because  Mrs.  Cross  said  that  he  had 
spent  a  nervous,  restless  night,  and  she  did  not  feel  that  she 
coidd  take  care  of  him.  She  thought  he  woidd  be  better  off  in 
the  hospital.  No  one  coidd  have  been  more  surprised  at  the 
fatal  result  than  he  was.  As  a  matter  of  fact,  the  only  thing 
he  examined  was  the  fractured  leg.  He  looked  his  head  all 
over.  His  complaint  was  confined  to  the  ankle.  Unless  there 
was  some  serious  head  trouble  which  he  overlooked  there  was 
nothing  in  the  injury  that  he  received  that  woidd  lead  to 
death.  He  had  known  Cross  in  the  neighborhood  of  three 
years,  and  he  never  saw  him  intoxicated.  He  never  knew  him 
to  lose  his  work  through  drink;  he  was  a  very  steady,  hard- 
working man. 

Daniel  J..  Sullivan  read  the  records  of  the  Relief  Hospital 
in  the  case  of  Abraham  A.  Cross,  as  follows:  — 

Came  in  May  26.  lives  at  83  Clifton  Street,  Dorchester.  Diagnosis: 
Sprain  of  ankle  —  left.  Examined  by  Dr.  Chandler.  Referred  to  the 
surgical  out-patient  department.  His  treatment  was  hot  soak  and  firm 
bandage. 

He  testified  that  there  was  nothing  in  the  record  to  indicate 
any  injurj'^  to  the  head  or  face. 

The  records  of  the  Boston  City  Hospital  were  read  and  were 
as  follows:  — 

May  29,  1914.    Abraham  Cross.    Color,  white.    Age,  39.    Married. 
Birthplace:  Ireland. 
Occupation:  Liquor  clerk. 
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Residence:  83  Clifton  Street,  Dorchester. 

Service  of  Dr.  Lund. 

Diagnosis:  Delirium  tremens;  question  of  fractured  fibula. 

Family  history  and  past  history:  Unimportant. 

Patient  comes  in  with  injury  to  left  ankle,  very  nervous,  has  been 
drinking. 

Physical  examination:  Fairly  well  developed  and  nourished;  conscious 
and  rational.  Pupils  react.  Tongue  protruded  strmght;  slight  tremor; 
no  injury  to  head.    Patient  generally  nervous,  shaking  all  over. 

Heart,  lungs  and  abdomen  negative. 

Extremities:  Left  ankle  presents  contusion  two  inches  above  external 
malleolus,  with  marked  tenderness,  swelling  and  ecchymosis.  No  crep- 
itus.  Soon  after  admission  patient  became  delirious. 

Mor.  grain  Ji  Hy.  1-100  given  at  midnight. 

Early  this  a.m.  patient  had  a  chill;  temperature  went  up  suddenly; 
patient  became  cyanotic  and  died  at  9.35. 

Discharged  dead. 

Dr.  Frank  P.  Williams  testified  that  he  is  a  graduate  of 
Harvard  Medical  School,  and  that  a  jar  of  such  a  fall  as  was 
in  question  might  be  sufficient  to  bring  on  delirium  tremens, 
which  would  hasten  death.  If  he  examined  a  man  and  found 
the  smell  of  liquor  on  his  breath  he  would  think  he  had  it 
within  a  couple  of  hours. 

Q.  Assuming  that  you  treated  this  man  and  foimd  liquor  on  his  breath, 
and  found  him  suffering  from  a  sprained  ankle,  and  that  he  rapidly  grew 
worse,  would  you,  as  the  hospital  people  did,  assume  his  death  to  be  due 
to  delirium  tremens?  A.  Without  any  fiuiiher  examination  than  shows 
on  that  record,  I  think  I  would. 

Q.  In  other  words,  would  you  say  that  the  fact  that  the  liquor  was 
noticed  on  his  breath  influenced  the  doctor  in  diagnosing  the  case  as 
delirium  tremens?  A.  Couldn't  help  it.  It  quite  frequently  happens 
in  the  case  of  a  man  who  is  a  drinker,  who  is  never  intoxicated,  but  who 
indulges  in  liquor  day  after  day,  when  he  meets  with  an  accident  it  brings 
on  deliriimi  tremens.  Deliriimi  tremens  would  have  something  to  do 
with  edema  of  the  brain.  Edema  of  the  brain  is  dropsy  of  the  brain.  If 
there  were  a  fracture  at  the  base  of  the  skull  I  would  expect  the  blood  to 
flow  from  the  ears  and  nostrils. 

Q.  You  have  seen  the  death  certificate.  Doctor,  and  you  have  also 
heard  the  testimony.  Here  was  a  man  who  went  to  work  apparently  all 
right,  and  he  received  an  accident.  As  a  direct  result  of  that  accident 
he  winds  up  in  a  hospital  and  is  discharged  dead.  Taking  all  the  facts, 
without  my  enumerating  them,  into  consideration,  is  there  a  causal  con- 
nection between  the  accident  and  the  death?   A.  Oh,  yes. 

Q.  And  is  it  a  line  of  direct  causation?    A.  I  think  so. 
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Mrs.  Annie  Cross,  being  recalled,  testified  that  she  was  in 
the  house  with  her  husband  all  the  time.  There  was  not  a 
drop  of  liquor  in  his  room.  From  the  time  he  was  taken  home 
until  he  went  to  the  hospital  he  took  a  small  glass  of  beer; 
he  had  this  on  Thursday  (later  she  corrected  this  to  Friday). 
He  went  to  the  hospital  on  Friday  at  2.30  p.m.  He  could  not 
get  any  whiskey,  as  he  was  unable  to  go  from  the  bedroom  to 
the  kitchen  without  being  carried.  He  had  no  callers  while  he 
was  at  home,  with  the  exception  of  the  woman  upstairs,  herself 
and  the  doctor.  .  He  did  not  have  a  drop  of  liquor  of  any  kind. 
The  young  man  who  stayed  at  her  house  gave  him  half  a  glass; 
he  gave  him  no  liquor,  it  was  beer. 

We  find,  therefore,  on  the  weight  of  the  medical  evidence  and 
the  surrounding  circumstances  in  the  case,  that  Abraham  A. 
Cross  received  an  injury  while  in  the  course  of  and  arising  out 
of  his  employment.  He  was  a  man,  so  it  appears  from  the 
evidence,  who  was  an  habitual  user  of  liquor,  although  it  does 
not  appear  that  he  drank  liquor  to  excess.  It  is  a  matter  of 
common  knowledge  among  medical  men,  and  so  testified  at 
this  hearing,  that  frequently  patients  in  hospitals  who  have 
sustained  a  fracture  or  some  injury  necessitating  their  admis- 
sion into  the  wards  develop  this  condition  of  traumatic  delirium 
tremens  three  or  four  days  subsequently.  In  this  case  we  find 
that  the  accident,  in  a  man  accustomed  to  the  daily  use  of 
liquor,  produced  an  attack  of  delirium  tremens  residting  in 
edema  of  the  brain  from  which  he  died;  that  without  the  acci- 
dent there  is  no  evidence  that  he  would  not  have  lived  for 
years;  and  that  his  widow  is  entitled  to  recover  compensation 
for  a  period  of  three  hundred  weeks,  beginning  with  the  date 
of  the  accident,  at  one-half  his  average  weekly  wages,  namely, 
$7,  and  that  this  compensation  will  amount  to  $2,100,  to  be 
paid  to  her  in  three  hundred  weekly  installments.  (Catherine 
Wiemert,  administratrix,  v,  Boston  Elevated  Railway  Com- 
pany, 216  Mass.  598  to  603,  inclusive;  Beverley's  Digest  of 
Cases  under  the  Workmen's  Compensation  Acts,  Clover, 
Clayton  &  Company  v.  Hughes  (1910),  79  L.  J.  K.  B.  470). 

Dudley  M.  Holman. 

A.  Chesley  York. 
Martin  F.  Connelly  dissents. 
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Case  No.  1056. 

William  H.  Crane,  Employee. 

Stanley  Motor  Carriage  Company,  Employer. 

Travelers  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.    Disease.    Hemorrhages 
DUE  TO  Chronic  Congestion  of  Throat  and  Nose  and 

NOT  RELATED  TO   PERSONAL  INJURY. 

The  evidence  showed  that  the  hemorrhages  which  inoapacitirted  the  emplojree  for 
work  were  not  due  to  a  strain,  such  as  the  employee  described,  but  that  they 
were  the  result  of  a  condition  of  chronic  congestion  of  the  throat  and  nose. 

Held,  that  the  employee  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  H.  Crane  v. 
Travelers  Insurance  Company,  this  being  case  No.  1056  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman.  Mason 
H.  Stone  of  Newton,  Mass.,  representing  the  employee,  and 
William  C.  Prout,  of  Boston,  Mass.,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  at  City  Hall,  Newton, 
Mass.,  on  Friday,  Sept.  11,  1914,  at  10.30  a.m. 

William  H.  Crane,  the  employee,  claimed  compensation  on 
account  of  a  strain  which  he  alleged  he  received  on  April  24, 
1914,  by  reason  of  the  lifting  of  automobile  cylinders,  said 
strain  causing  hemorrhages  and  incapacity  for  work.  His 
average  weekly  wages  were  $15.95.  The  insurer  declined  to 
pay  compensation  on  the  ground  that  the  hemorrhages  were 
due  to  the  physical  condition  of  the  employee  and  not  to  a 
strain. 

The  employee,  William  H.  Crane,  testified  that  on  Thursday, 
April  23,  1914,  about  3.30  o'clock  in  the  afternoon,  he  was 
lifting  cylinders,  weighing  about  ninety-seven  pounds^  and 
"felt  something  weak  in  his  stomach."  He  felt  nothing  more 
at  that  time,  but  the  next  morning,  Friday,  when  he  got.  up 
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he  bled  from  the  mouth  for  about  half  an  hour.  He  went  to 
Dr.  Gallagher  who  told  him  to  lay  off  for  a  couple  of  days. 
He  went  back  to  work  on  Monday  and  worked  for  two  weeks, 
doing  the  same  work  as  before.  On  May  10  he  had  five 
hemorrhages  and  remained  in  bed  until  Friday.  He  had 
another  hemorrhage  Saturday  morning.  He  did  not  work 
from  that  time  until  July  15,  because  he  did  not  feel  able  to  do 
so.  He  never  felt  better  in  his  life  than  since  Jidy  15,  1914, 
he  had  gained  in  Weight  and  had  worked  steadily.  He  had 
been  examined  by  an  insurance  doctor  who  told  him  that  he 
found  no  evidence  of  tuberculosis.  He  had  -never  had  any 
hemorrhages  before;  he  had  worked  a  year  and  three  months 
at  his  employment,  lifting  these  cylinders,  and  had  never  had 
any  trouble  on  account  of  it.  At  the  time  of  the  injury  he  felt 
a  "sort  of  stitch  like"  in  the  pit  of  the  stomach.  He  did  not 
do  anything,  but  went  right  on  working.  Nothing  else  hap- 
pened until  the  next  morning.  When  he  awoke  he  felt  as  if 
he  had  a  cold  in  the  chest,  and  was  "all  gagged  up  there.'' 
He  attempted  to  clear  his  throat  and  found  the  blood  there. 
After  seeing  the  doctor  that  day  he  did  not  go  to  him  any 
more,  as  there  was  no  more  bleeding  until  Sunday,  May  10, 
1914.  He  had  the  last  one  on  May  16.  His  wife  went  to  see 
the  doctor  about  him,  but  he  had  not  visited  a  doctor  himself 
since.  The  only  treatment  had  been  the  application  of  ice  bags 
to  stop  the  bleeding.  He  is  not  an  excessive  smoker,  using  a 
pipe  mostly.    He  has  had  no  hemorrhage  since  May  16. 

James  C.  Stewart  testified  that  he  had  worked  with  Mr. 
Crane  for  nearly  eight  years;  that  he  lived  in  the  same  house 
with  him  for  three  or  four  years;  that  he  never  knew  him  to 
be  ill  in  any  way;  and  that  he  worked  pretty  regularly  all  the 
time. 

Henry  W.  Twigg,  foreman  of  the  department  in  which  the 
employee  worked,  testified  that  he  first  knew  of  Crane's  illness 
when  he  came  in  for  his  wages  Saturday.  The  employee  said 
he  had  had  a  hemorrhage  and  that  the  doctor  had  said  it  was 
caused  by  a  strain.  He  had  gone  to  work  immediately,  worked 
two  weeks,  and  then  had  several  more  hemorrhages.  He  was 
out  about  eight  or  nine  weeks  after  that.  He  had  made  no 
complaint  during  those  two  weeks,  and  seemed  to  be  the  same 
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as  usual.  Nothing  had  been  said  to  him  regarding  any  strain 
on  the  23d,  but  he  knew  that  the  employee  was  out  ill  for  two 
days  following. 

Leo  M.  Lane  testified  that  he  had  known  William  H.  Crane 
for  seven  years,  and  never  knew  him  to  be  sick  in  any  way  or 
form  in  that  time. 

Samuel  H.  Littlefield,  M.D.,  testified  that  he  had  examined 
the  employee  at  the  request  of  the  insurer  on  Jidy  6,  1914. 
He  gave  him  the  history  substantially  as  he*has  given  it  to-day. 
Upon  examination  he  found,  as  to  the  condition  of  the  nose 
and  throat,  that' the  hard  palate  shows  a  fine  congestion  extend- 
ing backward  to  the  uvula  and  anterior  pillars.  There  is  a 
chronic  congestion  of  the  throat  and  posterior  nares.  There 
is  a  chronic  hypertrophy  of  the  turbinates.  Examination  of 
the  epiglottis  and  larynx  shows  a  chronic  irritated  condition 
with  congestion.  There  were  no  local  idcerative  conditions. 
The  voice  is  not  clear.  There  is  no  cough  or  supersensitiveness 
of  the  larynx  and  no  expectoration.  There  is  no  evidence  of 
any  tuberculosis  in  this  case.  The  patient  shows  a  chronic 
congestion  of  the  throat  and  nose,  and  from  this  condition  he 
had  a  hemorrhage.  The  origin  was  in  the  posterior  portion,  so 
that  only  at  one  time  was  there  blood  found  in  the  nose.  He  is 
a  pipe  smoker  and  often  inhales  the  smoke.  It  was  the  doctor's 
opinion  that  this  chronic  condition  was  a  matter  of  months, 
perhaps  years;  it  is  found  rather  frequently  in  this  climate; 
smokers  are  apt  to  have  it.  It  woidd  not  necessarily  have  led 
to  any  noticeable  illness  preceding  this  time.  It  was  not  caused 
by  strain  nor  did  it  have  any  connection  with  his  employment. 

Dr.  Thomas  Gallagher,  who  was  sworn  in  as  a  witness,  left 
the  hearing  before  an  opportunity  was  had  to  call  him. 

The  evidence  shows  that  the  employee  did  not  receive  a  per- 
sonal injury,  as  claimed,  by  reason  of  a  strain,  and  that  the 
hemorrhages  which  caused  his  incapacity  for  work  resulted 
from  a  condition  of  chronic  congestion  of  the  throat  and  nose, 
independent  of  a  strain  such  as  the  employee  described,  and 
which  probably  coidd  not  have  been  caused  by  such  a  strain. 

The  committee  of  arbitration,  therefore,  finds  upon  all  the 
evidence  that  the  employee,  William  H.  Crane,  did  not  receive 
a  personal  injury  arising  out  of  and  in  the  course  of  his  em- 
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ployment  on  April  24,  1914,  and  that  no  compensation  is  due 
him  under  the  statute. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III. 
of  the  Workmen's  Compensation  Act  and  the  general  provi- 
sions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 

Mason  H.  Stone. 

William  C.  Prout. 


Case  No.  1C58. 

Daniel  McDonald,  Employee. 
Augustus  Maher,  Employer. 
Travelers  Insurance  Company,  Insurer, 

Arising  out  of  the  Employment.     Workman  is  outside 
Scope  of  Employment  when  he  leaves  for  Purpose 

OP   GETTING   AN   INTOXICATING   DrINK   AND   FALLS   ON   THE 

Return  Journey. 

There  was  a  question  as  to  whether  the  employee  was  intoxicated  at  the  time  the 
injury  occurred.  He  admitted,  however,  that  he  left  his  employment  for  the 
purpose  of  obtaining  an  intoxicating  drink,  and  that  he  fell  while  on  the  return 
trip.  • 

Heldt  that  the  injury  did  not  arise  out  of  the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Daniel  Mc- 
Donald V.  Travelers  Insurance  Company,  this  being  case  No. 
1058  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Joseph 
Foster  of  Maiden,  Mass.,  representing  the  employee,  and  William 
C.  Prout,  of  Boston,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Board  Room,  New  Albion 
Building,  Boston,  Mass.,  Tuesday,  Aug.  11,  1914,  at  9.30  a.m. 

Daniel  McDonald,  the  employee,  claimed  compensation  on 
account  of  an  injury  which  he  alleged  he  received  on  March  25, 

Digitized  by  VjOOQ IC 


362         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

1914,  and  which  incapacitated  him  for  work  until  July  14,  1914. 
He  stated  that  he  had  been  down  cellar  getting  a  piece  of 
joisting,  and  was  returning  to  the  building  on  a  plank  when 
the  latter  slipped  and  caused  him  to  fall,  injuring  his  kneecap. 
He  was  first  treated  at  the  City  Hospital  and  later  at  the  Peter 
Bent  Brigham  Hospital.  He  said  that  he  had  a  glass  of 
whiskey  and  another  of  beer  at  noon  of  the  day  of  the  injury, 
but  that  he  was  not  intoxicated  at  4  p.m.,  the  time  the  injury 
occurred.  He  had  to  leave  the  building  occasionally  for  stock, 
but  denied  having  been  out  of  it  for  any  other  purpose  since 
noontime,  and  further  denied  that  he  had  informed  any  person 
that  he  had  been  out  of  the  building  to  get  a  drink  and  in 
returning  had  fallen  from  the  plank. 

The  City  Hospital  records  showed  that  the  employee  had 
been  treated  there  for  ruptured  ligaments  of  the  right  knee,  and 
that  the  police  had  stated  that  he  had  fallen  two  feet  to  the 
ground  from  a  plank.  The  employee  could  not  inform  the 
authorities  for  whom  he  worked,  and  the  word  "alcohol"  was 
noted  on  the  report.  Joseph  A.  Harron,  orderly  at  the  hospital, 
stated  that  this  meant  alcohol  in  the  breath,  or  under  the 
influence  of  liquor.  He  could  not  say  that  the  patient  was 
drunk;   he  did  not  make  the  record. 

Angus  V.  McEachern,  a  police  officer  of  Station  10,  stated 
that  he  was  in  the  ambulance  which  took  the  employee  to  the 
hospital.  They  found  him  sitting  in  a  doorway  at  the  comer 
of  Ruggles  and  Holly  streets  hollering.  His  breath  smelled  of 
liquor  and  the  employee  was  not  able  to  walk.  He  said  his 
leg  was  very  sore.  He  was  informed  by  the  employee  that  he 
had  been  out  having  a  drink  and  that  he  slipped  and  fell 
while  coming  back.    He  also  said  that  it  was  his  own  faidt. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
the  personal  injury  which  incapacitated  the  employee  did  not 
arise  out  of  and  in  the  course  of  his  employment.  Upon  the 
employee's  own  admission  he  had  taken  whiskey  and  beer  at 
noontime,  and  according  to  his  story  to  the  police  officer  he 
had  gone  outside  the  scope  of  his  employment,  just  before  the 
accident,  and  taken  another  drink,  receiving  the  injury  on  his 
way  back  to  his  place  of  employment.  Leaving  out  the  ques- 
tion of  serious  and  willful  misconduct  on  the  part  of  the  em- 
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ployee  on  account  of  the  overindulgence  in  strong  drink,  his 
trip  to  the  saloon  for  a  drink  at  or  about  4  o'clock  in  the 
afternoon  was  an  errand  or  frolic  of  his  own,  and  had  no  connec- 
tion with  and  certainly  did  not  arise  out  of  his  employment. 
The  injury  which  he  received  by  reason  of  the  sUpping  of  the 
plank,  or  his  slipping  from*  the  plank,  did  not  therefore  arise 
out  of  and  in  the  course  of  his  employment,  and  was,  in  fact, 
occasioned  by  his  desire  for  a  drink,  and  arose  out  of  the  satis- 
fying of  that  desire  and  in  the  course  of  his  return  to  his  place 
of  employment.    The  claim  for  compensation  is  dismissed. 

Joseph  A.  Parks. 
William  C.  Prout. 
Joseph  Foster. 


Cabb  No.  1060. 

Katherine  H.  Keefe,   Partial  Dependent  of  Daniel  T. 

Keefe  (Deceased),  Employee. 
Bay  State  Street  Railway  Company,  Employer. 
Massachusetts  Employees  Insurance  Association,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from  the 
Injury.  Dependency.  Value  of  Board  furnished 
Employee  should  not  be  deducted  from  Amount  of 
Weekly  Contribution  in  computing  the  Partial 
Dependency  Compensation  Rate. 

It  appears  that  the  employee  received  a  personal  injury  arising  out  of  his  employ- 
ment, as  a  result  of  which  he  died.  He  earned  an  average  weekly  wage  of 
$16.50,  and  contributed  the  sum  of  $10.25  each  week  to  the  support  of  his 
mother,  who  was  partially  dependent  upon  him  for  support  at  the  time  of  the 
injiuy.  This  weekly  contribution  was  used,  together  with  contributions  from 
another  son  and  thiee  daughters,  for  the  support  of  the  family,  included  in 
which  were  six  minor  children.  It  was  agreed  that  the  value  of  the  employee's 
board  was  $4  a  week,  and  that  this  was  furnished  him  through  his  mother,  as 
custodian  of  the  family  fund  and  manager  of  the  affairs  of  the  household.  The 
insurer  claimed  that  the  value  of  the  board  should  be  deducted  from  the 
weekly  contribution  in  order  to  asceitain  the  correct  partial  dependency  com- 
pensation rate.  * 

Held,  that  the  value  of  the  employee's  board  should  not  be  deducted. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Dependents  of  Daniel 
T.  Keefe,  v.  Massachusetts  Employees  Insurance  Association, 
this  being  case  No.  1060  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman, 
George  E.  Morris,  101  Milk  Street,  Boston,  Mass.,  representing 
the  insurer,  and  Thomas  H.  Mahoney,  Equitable  Building, 
Boston,  Mass.,  representing  the  employee,  heard  the  parties  and 
their  witnesses  in  the  Hearing  Room,  New  Albion  Building, 
Boston,  Mass.,  Wednesday,  Jidy  29,  1914,  at  9.30  a.m. 

Appearances:  John  W.  Cronin  representing  the  insurer; 
employee  unrepresented. 

Daniel  T.  Keefe,  the  deceased  employee,  twenty-six  years  of 
age,  whose  residence  was  at  25  Ambrose  Street,  Revere,  Mass., 
was  employed  as  a  conductor  at  an  average  weekly  wage  of 
$16.50  by  the  Bay  State  Street  Railway  Company,  said  com- 
pany being  insured,  under  the  act,  with  the  Massachusetts 
Employees  Insurance  Association. 

On  Thursday,  May  28,  1914,  when  going  over  the  Charles- 
town  bridge,  between  Keany  and  City  squares,  he  fell  or  was 
pushed  from  the  car,  striking  his  head  against  an  elevated 
column.  He  died  about  an  hour  and  twenty  minutes  after- 
wards at  the  Haymarket  Square  Relief  Station. 

Mrs.  Katherine  H.  Keefe,  mother  of  deceased,  testified  that 
he  was  one  of  ten  children,  and  her  main  support.  She  has  been 
in  this  country  for  somewhat  less  than  two  years,  and  her 
passage,  together  with  that  of  six  minor  children  who  accom- 
panied her,  was  paid  for,  in  the  main,  by  the  deceased,  who 
was  assisted  by  two  sisters,  all  of  whom  lived  with  a  married 
sister,  Mrs.  T.  J.  Foley. 

It  appeared  in  evidence  that  one  son  and  three  daughters, 
together  with  the  deceased,  contributed  to  the  support  of  the 
family,  and  it  was  agreed  that  the  contributions  of  the  deceased 
towards  his  mother's  support  were  $10.25  a  week. 
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The  question  at  issue  in  this  case  is  whether  or  not  the 
amount  necessary  to  maintain  the  deceased,  Daniel  T.  Keefe, 
should  be  considered  in  assessing  partial  dependency  on  the 
insurer. 

At  the  request  of  the  insurer  it  was  agreed  that  the  actual 
cost  of  Daniel  T.  Keefe's  board  was  $4  a  week. 

The  arbitrators  find  that  Mrs.  Katherine  H.  Keefe,  mother 
of  the  deceased,  was  partially  dependent  upon  his  earnings  for 
her  support,  and  the  amount  contributed  for  said  support  by 
him  was  $10.25  a  week.  She  is  entitled,  therefore,  under  sec- 
tion 6,  Part  II.  of  the  act,  to  weekly  payments  from  the  Mas- 
sachusetts Employees  Insurance  Association  of  $5.13  for  a 
period  of  three  hundred  weeks  from  the  date  of  injury. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

Edw.  F.  McSweeney. 
Thomas  H.  Mahoney. 
George  E.  Morris  dissents. 

Findings   and  Decision  of  the   Indtistrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  Oct,  15,  1914,  at  10 
A.M.,  and  finds  and  decides  as  follows:  — 

The  evidence  shows  that  the  employee,  Daniel  T.  Keefe, 
twenty-six  years  of  age,  received  a  personal  injury,  arising  out 
of  and  in  the  course  of  his  employment  as  a  conductor  for  the 
subscriber,  on  May  28,  1914,  when  he  fell  or  was  pushed  against 
one  of  the  iron  columns  which  support  the  elevated  structure, 
sustaining  an  injury  to  the  head,  as  a  result  of  which  he  died 
within  two  hours.  The  said  employee  received  a  weekly  wage 
of  $16.50,  and  contributed  the  sum  of  $10.25  each  week  to  the 
support  of  his  mother,  the  claimant,  Mrs.  Katherine  H.  Keefe. 
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This  contribution  was  used,  together  with  contributions  from 
another  son,  and  three  daughters,  for  the  support  of  the  family, 
included  in  which  were  six  minor  children:  Margaret,  age  17; 
Frank,  15;  Richard,  13;  John,  12;  James,  11;  and  Harry,  10. 
The  other  members  of  the  family,  exclusive  of  the  deceased, 
were  Joseph,  Mary  and  Elizabeth,  aged,  respectively,  26,  23 
and  21,  and  each  of  these  with  Margaret,  one  of  the  minor 
children,  contributed  to  the  support  of  the  family. 

The  committee  of  arbitration  found,  however,  that  the  claim- 
ant was  only  partially  dependent  upon  the  deceased  employee 
at  the  time  of  the  injury,  and  the  insurer  claims  that  it  is 
entitled,  under  the  statute,  to  pay  compensation  to  the  said 
claimant  on  the  basis  of  the  amount  contributed  by  the  said 
employee,  less  the  value  of  his  board,  including  meals  and 
lodging,  which  he  received  from  his  mother.  It  was  agreed 
that  the  actual  cost  of  the  employee's  board  was  $4  a  week. 

The  Board  rules  that  the  insurer  is  not  entitled  to  a  deduc- 
tion from  the  amount  contributed  by  the  employee  to  his 
mother,  the  said  Katherine  H.  Keefe,  on  account  of  the  sup- 
port furnished.  There  was  no  understanding  or  expectation 
that  board  should  be  paid,  or  any  legal  liability  therefor  to  the 
mother.  The  relation  was  not  that  of  debtor  and  creditor,  but 
of  family  help  and  dependency.  The  Workmen's  Compensation 
Act,  Part  II.,  section  5,  provides  that  if  the  employee  leaves 
dependents  only  partly  dependent  upon  his  earnings  for  sup- 
port, there  shall  be  paid  such  dependents  a  weekly  compensa- 
tion equal  to  the  same  proportion  of  the'  weekly  payments  for 
the  benefit  of  persons  wholly  dependent  as  the  amount  contrib- 
uted bears  to  the  annual  earnings  of  the  deceased  at  the  time 
of  the  injury. 

No  provision  is  made  for  any  deduction  on  account  of  the 
value  of  the  support  furnished  to  the  employee  by  the  depen- 
dent or  dependents;  the  statute  provides  explicitly  that  the 
dependent  shall  receive  a  weekly  compensation  based  upon  the 
proportion  contributed  of  his  average  weekly  wage.  In  this 
case  the  employee  earned  an  average  weekly  wage  of  $16.50, 
and  contributed  $10.25  weekly  to  the  support  of  the  claimant. 
The  annual  earnings  of  the  employee  were  $858;  his  annual 
contribution  to  the  dependent  was  $533;   the  amount  due  said 
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dependent  as  a  weekly  compensation  is  533/858  of  $8.25; 
that  is,  "the  same  proportion  of  the  weekly  payments  for  the 
benefit  of  persons  wholly  dependent  as  the  amount  contributed 
bears  to  the  annual  earnings  of  the  deceased/'  or  $5.13. 

The  Board  therefore  rules  that  there  is  due  the  dependent, 
the  said  Katherine  H.  Keefe,  a  weekly  payment  of  $5.13  from 
the  insurer  for  a  period  of  three  hundred  weeks  from  the  date 
of  the  injury,  May  28,  1914. 

James  B.  Carroll. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  1062. 

John  T.  Harrop,  Employee. 

William  J.  Day  &  Co.,  Employer. 

Standard  Accident  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Disease.  Erysipelas. 
Employee  alleges  he  received  an  Injury  by  Abrasion 
at  a  Certain  Fixed  Time.  No  Witness  of  Occurrence. 
Improbable  that  Condition  of  Erysipelas  was  caused 
BY  THE  Injury. 

The  employee  claimed  to  have  received  a  personal  injury  arising  out  of  his  em- 
ployment by  reason  of  the  striking  of  his  nose  against  a  piece  of  furniture, 
a  sideboard,  at  3  o'clock  on  the  afternoon  of  April  23,  1914,  and  that  within 
an  hour  his  face  became  badly  swollen  because  of  said  injury.  Further,  he 
avers  that  a  condition  of  erysipelas  developed  from  the  alleged  injury  and 
'  incapacitated  him  for  work  until  June  8,  1914.  The  evidence  showed  that  the 
employee  had  symptoms  of  the  disease  for  a  period  of  about  three  days  piior 
to  April  23,  and  that  it  was  improbable,  medically,  that  the  swollen  condi- 
tion became  evident  within  an  hour  after  the  occurrence. 

Held,  that  the  condition  of  erysipelas  did  not  result  from  the  injiuy. 

Review  before  the  Industrial  Accident  Board. 

Decinon.  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
conunittee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 

section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 

thereto,  having  investigated  the  claim  of  John  T.  Harrop  v. 

Standard  Accident   Insurance   Company,  this   being  case  No. 
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1062  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Benja- 
min A.  Leonardi,  representing  the  insurer,  and  Chas.  S.  Baxter, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room,  New  Albion  Building,  Boston,  Mass., 
Tuesday,  Aug.  25,  1914,  at  9.30  a.m.,  and  Wednesday,  Sept.  9, 
1914,  at  11  A.M. 

J.  C.  Reiche  represented  the  insurer. 

The  insurer  declined  to  pay  compensation  in  this  case  because 
it  had  no  information  as  to  the  occurrence  of  the  alleged  injury 
until  June  8,  1914,  and  that  it  could  not  obtain  any  informa- 
tion, after  careful  inquiry,  which  would  show  that  the  em- 
ployee's incapacity  for  work  was  due  to  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment.  The 
average  weekly  wages  of  the  employee  were  $24. 

John  T.  Harrop,  the  employee,  testified  that  at  about  3 
o'clock  on  the  afternoon  of  April  23,  1914,  while  moving  a  side- 
board at  Baker  bridge,  he  slipped  and  fell,  striking  the  side 
of  his  nose  against  said  sideboard  and  causing  an  abrasion  of 
the  skin.  He  continued  to  work  until  train  time,  about  4  p.m., 
his  face  swelling  up  quite  badly  meanwhile.  In  the  morning  he 
was  unable  to  resume  work,  and  called  in  Dr.  Charles  E. 
Williams,  who  stated  that  the  injury  had  developed  into  blood 
poisoning.  On  Friday  he  sent  his  time  sheet  in  by  his  nephew, 
and  that  night  one  of  his  fellow  workmen  came  out  with  his 
pay.  His  nephew  and  this  fellow  employee  informed  his  em- 
ployer in  regard  to  his  sickness.  He  was  told  to  report  for 
work  on  Monday  morning,  June  8,  and  did  so,  but  when  he 
reported  there  was  no  work  for  him.  This  was  the  first 
time  that  he  was  able  to  work,  and  previous  to  the  accident 
he  had  been  in  good  physical  condition  and  never  lost  any 
time.  On  June  8  he  told  his  employer  personally  about  the 
injury. 

Alexander  Ritchie,  a  fellow  employee,  stated  that  he  brought 
the  employee's  pay  to  him  and  found  him  with  his  head  swollen 
to  three  times  its  normal  size.  Harrop  had  informed  him  that 
he  got  something  in  his  nose  while  working,  and  that  he  be- 
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lieved  it  was  the  "old  stuff/'  the  acid  with  which  they  worked. 
He  told  Mr.  Day  about  it  when  he  returned  to  work. 

J.  H.  Day,  Jr.,  who  was  in  charge  of  the  employee  and  other 
men,  stated  that  the  first  notice  which  he  had  of  the  injury  was 
on  the  evening  of  the  day  that  Harrop  was  ordered  to  go  to 
Needham  and  Brighton.  Harrop  went  to  Needham,  but  did 
not  go  to  Brighton,  and  explained  this  by  saying  that  he  was 
not  well.  The  next  morning  Day  went  to  the  stockroom  and 
asked  the  employee  if  he  were  going  to  Brighton.  The  latter 
stated  that  he  was  not  well,  and  called  Day's  attention  to  his 
head.  The  head  was  swollen  and  the  eyes  partially  closed.  He 
did  not  report  for  work  as  early  as  usual  the  next  morning, 
but  said  that  although  he  was  not  feeling  well  he  could  go  to 
Baker  bridge.  This  was  the  last  job  he  went  on,  —  the  job 
upon  which  he  claimed  to  have  received  the  injury.  Harrop 
was  sick,  according  to  Day,  three  days  before  he  went  on  this 
job,  and  his  head  was  gradually  swelling.  Day  stated  that  he 
did  not  make  out  the  report  of  the  accident,  and  that  it  was 
his  cousin  who  received  the  information  from  Ritchie,  Harrop's 
fellow  employee. 

Dr.  Charles  E.  Williams,  who  attended  the  employee,  stated 
that  when  he  first  attended  the  employee,  Harrop,  he  had  an 
abrasion  on  the  right  side  of  the  nose,  that  his  face  was  very 
badly  swollen;  and  that  his  eyes  looked  like  slits.  He  was  in 
a  very  bad  condition,  with  a  temperature  up  to  105  degrees. 
The  doctor  saw  him  on  April  25,  26,  27,  28  and  30.  On  the 
latter*  date  the  swelling  commenced  to  reduce  very  rapidly. 
He  did  not  see  the  employee  again  until  May  11,  1914,  at  which 
time  the  swelling  had  begun  again  and  the  temperature  was 
high.  He  continued  to  treat  Harrop  until  May  14,  at  which 
time  the  swelling  began  to  disappear,  and  the  next  time  he  saw 
the  employee  was  early  in  June,  when  an  office  call  was  made. 
The  doctor  could  not  say  what  caused  the  infection,  but  there 
was  no  question  in  his  mind  as  to  the  inability  of  the  employee 
to  work  because  of  the  condition  of  erysipelas.  Answering  a 
question  as  to  whether  it  would  be  possible  for  the  employee  to 
receive  an  abrasion  at  3  p.m.,  and  for  the  head  to  commence  to 
swell  by  4  p.m.,  as  the  employee  had  testified  to,  the  doctor 
said,  "I  should  not  think  that  it  would  get  up  there  in  that 
time.    No,  it  would  not." 
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The  evidence  shows  that  the  employee  claims  to  have  re- 
ceived a  personal  injury  by  reason  of  the  striking  of  his  nose 
against  a  piece  of  furniture,  a  sideboard,  said  injury  causing  an 
abrasion;  that  the  injury  occurred  at  3  p.m.;  and  that  before 
he  took  the  train,  at  about  4  p.m.,  his  face  had  become  quite 
badly  swollen.  Against  this  claim  we  have  the  statement  of 
Day,  the  man  in  charge,  that  the  employee  had  shown  symp- 
toms of  erj'sipelas  for  a  period  of  about  three  days  prior  to  the 
date  of  the  alleged  injury,  and  the  evidence  of  his  attending 
physician.  Dr.  Charles  E.  Williams,  who  states  that  it  wolild 
not  be  possible  for  the  swelling  to  show  within  an  hour  after 
the  occurrence  of  the  injury. 

The  committee  of  arbitration  therefore  finds  upon  all  the 
evidence  that  the  erysipelas  which  incapacitated  the  employee 
for  work  from  April  23,  1914,  to  June  8,  1914,  had  no  causal 
relation  to  the  injury  which  the  employee  claimed  to  have 
received  on  April  23,  1914,  and  that  no  compensation  is  due 
the  said  employee  under  the  Workmen's  Compensation  Act. 

Joseph  A.  Parks. 
Benjamin  A.  Leonardi. 
Chas.  S.  Baxter. 

Findings   and   Decision   of   the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  Thursday,  Nov.  19,  1914,  at 
11  p.m.,  and  affirms  and  adopts  the  findings  of  the  committee  of 
arbitration. 

No  new  evidence  was  introduced,  the  case  being  considered 
by  the  Board  upon  the  facts  reported  by  the  committee  of 
arbitration. 

The  employee,  John  T.  Harrop,  claims  to  have  received  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, by  reason  of  the  striking  of  his  nose  against  a  piece  of 
furniture,  a  sideboard,  at  3  p.m.  on  April  23,  1914,  and  that 
within  an  hour  his  face  became  badly  swollen  because  of  said 
injury.    He  claims,  further,  that  erysipelas  developed  from  the 
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said   personal   injury   and   incapacitated   him   for   work   until 
June  8,  1914. 

The  evidence  shows  that  the  employee  had  symptoms  of 
er^'sipelas  for  a  period  of  about  three  days  prior  to  the  date 
upon  which  the  injury  occurred,  and  that  it  was  improbable, 
medically,  that  the  swollen  condition,  as  claimed  by  the  em- 
ployee, could  become  evident  within  an  hour  after  the  occur- 
rence of  said  injury. 

The  Board  therefore  finds  that  the  erysipelas  which  incapaci- 
tated the  employee  had  no  causal  relation  to  the  personal 
injury  received  by  him  on  April  23,  1914,  and  that  no  com- 
pensation is  due  the  said  employee  under  the  Workmen's  Com- 
pensation Act. 

James  B.  Carroll. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 


Case  No.  1063. 

Charles  R.  Freeman  (Deceased),  Employee, 

HoLUS  P.  Gallup,  Employer. 

Standard  Accident  Insurance  Company,  Insurer, 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Serious  and  Willful  Misconduct.  Intoxi- 
cation. Dependency.  Employee  was  Intoxicated  at 
Time  of  Injury.  Fatal  Injury  not  due  to  Such 
Condition.    Compensation  Awarded. 

It  appears  that  the  employee  was  intoxicated,  according  to  the  evidence,  between 
the  hours  of  7  and  10.30  p.m.  Saturday,  May  23,  1914,  and  was  found  in  a 
serious  condition  the  next  morning  in  the  hayloft  of  his  employer's  stable. 
Later,  he  informed  his  wife  that  he  fell  over  hay  wire  in  the  darkness,  and 
was  injured  by  reason  of  his  contact  with  the  sharp  point  of  a  pitchfork.  There 
was  no  witness  of  the  occurrence.  Death  resulted  from  traumatic  hemorrha^^e 
of  the  brain. 

Held,  that  the  injury  and  death  arose  out  of  the  emplojtnent. 

Report  of  Committee  of  Arbitration, 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mrs.  Charles  II. 
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Freeman  v.  Standard  Accident  Insurance  Company,  this  being 
case  No.  1063  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F. 
McSweeney  of  the  Industrial  Accident  Board,  chairman,  Mr. 
Arthur  S.  Jones  of  53  State  Street,  Boston,  Mass.,  representing 
the  dependent  widow,  and  Mr.  Philip  Mansfield  of  53  State 
Street,  Boston,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Hearing  Room  of  the  Indus- 
trial Accident  Board,  New  Albion  Building,  Boston,  Mass.,  on 
Tuesday,  July  21,  1914,  at  9.30  a.m. 

Attorneys:  Daniel  J.  Lyne  for  the  dependent  widow,  and 
G.  C.  Dickson  for  insurer. 

The  agreed  facts  are  as  follows:  — 

Charles  R.  Freeman  was  employed  at  an  average  weekly 
wage  of  $10,  as  watchman  in  the  stable  of  Hollis  P.  Gallup, 
insured  under  the  act  in  the  Standard  Accident  Insurance 
Company.  On  the  morning  of  May  24  Freeman  was  found 
lying  in  the  hayloft  at  Gallup's  stable  with  a  bruise  over  his 
right  eye  and  on  the  right  side  of  his  face.  He  found  his  way 
home  about  11  a.m.  or  thereabouts.  Dr.  James  B.  O'Hare, 
practicing  physician  of  Dorchester,  was  called  in  to  attend  him 
about  7.30  p.m.  on  the  24th,  and  found  him  with  certain 
symptoms  indicating  irritation  of  the  brain.  On  May  27 
Freeman  was  sent  to  the  Peter  Bent  Brigham  Hospital,  where 
he  was  operated  on  on  May  29  and  where  he  died  June  1. 

The  dependent  widow  through  her  attorney  claims  that 
the  injury  to  Freeman,  from  which  he  died,  arose  out  of  and 
in  the  course  of  his  employment,  and  she,  therefore,  is  entitled 
to  compensation  under  the  act. 

The  attorney  for  the  insurer,  Mr.  Dickson,  agrees  that  the 
injury  occurred  during  the  time  of  the  employment,  but  claims 
that  the  injury  did  not  arise  out  of  the  employment,  but  was 
due  to  Freeman's  condition  of  intoxication. 

George  S.  Hamilton  testified  that  he  is  a  gate  tender  at 
the  Welles  Avenue  station  of  the  New  York,  New  Haven  & 
Hartford  Railroad.  He  knew  Freeman  by  sight  going  in  and 
out  of  the  stable.  Witness  kept  a  few  fowls,  and  on  Sunday 
morning  would  go  to  Gallups'  stable  to  get  a  little  grain  for  his 
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hens.  He  went  thus  on  Sunday,  May  24,  and  saw  Freeman 
lying  in  a  corner  of  the  stable.  Witness  thought  Freeman  was 
intoxicated.  He  did  not  kneel  over  to  smell  his  breath,  but 
went  to  the  grain  chest  and  then  on  ^bout  his  business.  He 
was  at  least  ten  or  twelve  feet  away  from  where  Freeman  was 
lying;  had  seen  Freeman  under  the  influence  of  drink  several 
times;  being  stationed  at  the  railroad  crossing  he  saw  practi- 
cally everything  that  went  on  in  that  locality.  Witness  did 
not  go  near  Freeman  because  he  thought  it  was  better  for  him 
to  be  about  his  own  business.  He  had  not  seen  Freeman  in 
what  he  thought  was  an  intoxicated  condition  for  six  or  eight 
months.  He  did  not  know  whether  there  were  any  bruises  on 
Freeman's  face,  and  did  not  believe  that  Freeman  saw  him. 

Dr.  James  B.  O'Hare,  practicing  physician  at  875  Dorchester 
Avenue,  Dorchester,  Mass.,  testified  that  he  was  called  to 
attend  Freeman  on  May  24,  and  reached  his  house  about  7.30 
P.M.  He  found  him  lying  on  a  couch  in  the  kitchen  partially 
conscious;  partially  rational,  but  not  completely  so.  Freeman 
objected  to  being  stirred  and  objected  to  answering  questions, 
but  witness  did  get  a  reply  from  him  that  he  had  fallen  the 
night  before,  striking  on  a  hay  fork.  He  had  a  black  eye 
following  a  hemorrhage  under  the  bulbar  conjunctiva  of  the 
right  eye.  There  were  apparently  no  broken  bones  on  the 
scalp  and  no  sign  of  paralysis.  He  could  not  make  out  whether 
the  right  pupil  reacted  slightly  or  not  at  all.  Witness  called 
on  the  injured  man  during  the  next  three  days,  and  found  that 
he  was  getting  constantly  worse,  his  condition  indicating 
irritation  of  the  brain,  and  he  therefore  sent  him  to  the  Peter 
Bent  Brigham  Hospital.  Witness  smelt  no  alcohol  from  Free- 
man at  the  first  time  he  saw  him,  or  at  any  subsequent  time. 
The  man  was  vomiting,  and  he  had  occasion  to  smell  his 
breath.  On  May  29  Freeman  was  operated  on  at  the  Peter 
Bent  Brigham  Hospital  by  Dr.  Gushing,  and  died  on  Jime  1. 

William  R.  Curley  testified  that  on  May  24  he  roomed  with 
the  Freemans  at  141  Welles  Avenue.  On  returning  from  church 
about  11.30  o'clock  Sunday  morning  he  saw  Freeman  lying  on  the 
kitchen  floor.  His  first  thought  was  that  Freeman  was  intoxi- 
cated, and  he  stooped  down  and  tried  to  pick  him  up,  but  Free- 
man asked  him  not  to,  saying  he  did  not  want  to  be  moved. 
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Freeman  was  weak,  and  did  not  talk  very  much.  He  told 
witness  he  had  fallen  over  a  pitchfork.  He  had  marks  on  the 
side  of  his  face.  It  was  the  dazed  condition  that  Freeman 
exhibited  that  made  him  think  that  he  was  intoxicated.  Al- 
though he  cotild  not  smell  any  liquor  he  seemed  to  be  in  a 
semiconscious  state. 

Pierce  Dowling  testified  that  he  is  nineteen  years  old,  and 
employed  by  Hollis  P.  Gallup  as  a  teamster.  On  Saturday 
night  he  was  at  the  stable  with  the  two  Dyer  boys.  He  arrived 
about  6.30  p.m.,  and  it  was  about  6.30  p.m.,  when  Freeman 
showed  up.  He  noticed  Freeman  was  intoxicated.  He  was  out 
in  the  yard  unhitching  horses  and  started  to  black  in  a  wagon. 
When  he  came  out  of  the  barn  he  fell  over  two  or  three  wagon 
shafts  that  were  in  the  way,  and  also  staggered.  The  next  time 
witness  saw  Freeman  was  about  10  p.m.,  when  Freeman  started 
out  to  the  barn  to  unhitch  horses  again.  The  last  time  he  saw 
Freeman  was  about  11.30  p.m.  Witness  was  not  near  him,  as  he 
was  on  the  outside  of  the  barn.  At  10  p.m.  when  witness  saw 
Freeman,  he  showed  he  was  intoxicated,  and  he  also  smelt 
liquor  from  him.  One  of  the  boys  had  turned  out  the  light  on 
Freeman  as  a  joke,  and  he  turned  it  back  for  him.  On  Sunday 
he  went  to  the  stable  about  7.45  a.m.  to  clean  the  horses. 
When  he  had  about  finished  this  job  the  Dyer  boys  came,  who 
told  him  Charlie  was  lying  down  upstairs.  He  went  up  to  the 
hayloft,  bent  over  Freeman,  and  asked  him  what  was  the 
matter.  Freeman  replied  that  while  forking  hay  h6  tripped  and 
stuck  the  fork  into  his  eye.  Witness  testified  that  at  this  time 
he  smelt  liquor  off  Freeman's  breath,  the  same  as  he  had  the 
night  before.  Freeman  was  up  in  the  barn  at  the  head  of  the 
stairs;  there  is  an  electric  light  there  which  is  turned  on  before 
any  one  goes  jip.  In  regard  to  the  question  of  turning  off  the 
light  on  Freeman  the  night  before  as  a  joke,  witness  testified 
that  there  was  no  injury  to  Freeman  connected  with  the  turn- 
ing off  of  the  light  at  that  time.  Freeman  was  boss  of  the 
stable  at  night  and  had  entire  charge.  On  Sunday  morning 
when  he  saw  him  he  did  not  notice  any  black  or  blue  marks  on 
Freeman's  face,  as  he  was  lying  on  his  right  side,  but  he  could 
see  from  where  Freeman  was  Ijdng  that  his  eye  was  swollen. 
He  had  seen  Freeman  intoxicated  previously,  but  not  quite  as 
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bad  as  he  was  on  Saturday  night.  He  had  seen  him  staggering 
in  the  harness  room.  When  Freeman  got  drunk  he  would  stay 
oflF  a  couple  of  nights,  and  have  some  one  else  do  his  work. 
About  two  months  previous  to  Freeman's  death  he  was  away 
from  work  one  or  two  days.  He  only  knew  that  he  was  away 
on  account  of  drink  because  he  was  told  this.  About  four 
months  before  the  accident  he  saw  Freeman  staggering  or 
drunk.  Freeman  had  sworn  at  him  when  he  turned  on  the 
light  Saturday  night,  and  accused  him  of  putting  it  out.  Wit- 
ness further  testified  that  some  time  after  Sunday  morning  he 
found  two  half  pint  flasks  of  whiskey  in  the  harness  room,  and 
an  empty  ale  bottle,  where  Freeman  kept  his  soap  and  stuff  for 
harnesses.  All  the  bottles  were  empty  except  one  of  the 
whiskey  bottles,  which  had  about  one  good  drink  in  it. 

Robert  Dyer  testified  that  he  is  eighteen  years  old  this 
month,  and  had  worked  off  and  on  for  Gallup  for  a  year,  and 
was  working  for  him  on  May  23.  He  was  in  the  stable  this 
Saturday  night  just  hanging  around.  He  had  seen  Freeman, 
who  was  staggering  and  intoxicated.  He  did  not  see  him  fall 
down.  The  next  day  he  went  to  the  stable  at  7  a.m.,  and  his 
brother  told  him  that  Charlie  was  up  in  the  hayloft,  and  he 
went  upstairs  to  see  what  was  the  matter.  They  both  came 
down  and  told  Pierce  Dowling,  and  then  the  three  of  them 
went  up  together.  On  the  first  trip  he  noticed  that  Freeman 
was  lying  in  the  hay  with  his  eye  swollen.  He  asked  him  what 
was  the  matter,  and  he  said  he  was  forking  hay  and  the  pitch- 
fork went  into  his  eye.  Witness  asked  him  if  he  wanted  to  be 
taken  home,  but  he  said,  "No,  let  me  rest  here."  This  was 
about  quarter  of  8  on  Sunday  morning.  He  was  not  near 
enough  to  smell  Freeman's  breath  and  did  not  attempt  to  lift 
him.  He  did  not  see  Freeman  when  he  left  the  stable  on 
Sunday  morning.  He  had  never  struck  Mr.  Freeman.  Freeman 
had  never  told  him  to  get  out  of  the  stable  and  stay  out. 

Augustus  A.  Dyer,  brother  of  Robert  Dyer,  testified  that  he 
is  seventeen  years  old,  and  worked  for  Gallup  on  May  23,  but 
did  not  work  for  him  now.  He  knew  Freeman.  On  the 
Saturday  night  in  question  Freeman  was  pretty  well  intoxicated. 
He  was  unhitching  horses,  and  Dyer  was  down  in  the  driveway 
watching  him.    Freeman  had  one  horse  unhitched  and  fell  over 
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some  shafts  and  was  knocked  down.  He  then  went  in  and  un- 
hitched the  horses  all  right,  and  after  a  little  while  went  into 
the  harness  room.  Then  he  came  out  and  went  down  the  drive- 
way. Some  of  the  fellows  who  had  come  in  with  a  team  had 
turned  the  light  off.  He,  with  his  brother  and  Dowling,  were 
in  the  doorway,  and  Freeman  began  to  fuss  and  swear.  They 
were  not  bothering  Freeman  at  all.  When  he  left  the  stable 
Freeman  was  "pretty  well  dizzy."  Regarding  the  finding  of 
Freeman,  he  substantially  corroborated  what  his  brother  had 
said. 

Charles  Allis  testified  that  he  had  worked  for  Gallup  fifteen 
months.  Sundays  he  would  go  to  work  at  8  a.m.,  other  days 
at  5  A.M.  On  the  night  of  Saturday,  May  23,  he  was  supposed 
to  leave  the  stable  at  7  p.m.  Freeman  arrived  there  that  night 
about  7,  and  he  had  to  wait  until  he  came.  There  was  no  one 
else  at  the  stable  with  him  when  Freeman  arrived  on  Saturday 
night.  He  returned  to  the  stable  on  Sunday  morning  at  8 
o'clock.  He  saw  Freeman  in  the  haystack.  He  did  not  say 
anything  to  Freeman  or  Freeman  anything  to  him.  The 
horses  were  supposed  to  be  given  the  first  feeding  at  11  a.m. 
on  Sunday.  He  did  not  bend  over  Freeman  when  he  saw  him 
in  the  hayloft.  He  did  not  see  Freeman  when  he  left  the 
stable.  Freeman  was  unable  to  get  up  from  where  he  was 
lying.  He  spoke  to  him  and  told  him  to  get  up,  and  he  never 
answered.    This  was  about  8  a.m. 

Mrs.  Freeman  testified  that  she  was  the  widow  of  Freeman 
and  lived  with  him  at  141  Welles  Avenue  at  the  time  of  this 
injury.  She  has  three  children  living.  On  the  evening  of  May 
23  her  husband  left  home  to  go  to  his  place  of  employment 
abbut  5.45  p.m.  She  took  his  supper  over  to  him  at  11  P.M., 
at  which  time,  as  far  as  she  could  see,  he  was  all  right,  and  was 
doing  his  work  as  he  always  did.  She  talked  to  him  and  had 
a  chance  to  smell  his  breath  as  she  kissed  him  good-night. 
It  was  her  usual  custom  to  take  over  his  supper.  She  left  him, 
and  he  came  in  about  11  o'clock  on  Sunday  morning  with  this 
terrible  face.  She  asked  him  what  had  happened  to  him. 
He  said  that  he  fell;  it  was  dark  up  there,  and  he  got  his  foot 
caught  in  hay  wire,  and  in  some  way  he  slipped  or  fell  on  the 
sharp  point  of  a  pitchfork.    Her  husband  at  this  time  was  in  a 
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dazed  condition,  and  she  had  no  occasion  to  smell  his  breath. 
She  washed  his  face  and  sent  for  Mr.  Curley.  Beside  Mr. 
Curley  her  grandson  had  come  in.  She  summoned  Dr.  O'Hare 
about  3  P.M.  She  was  positive  that  on  Saturday  night  her 
husband  was  not  under  the  influence  of  liquor,  and  in  answer 
to  a  question  testified  that  he  was  not  a  drinking  man.  Her 
husband  walked  home  Sunday  morning  unattended.  She  had  a 
flat,  and  he  would  have  to  go  up  two  flights  of  stairs.  They 
were  up  three  flights  from  the  ground.  Her  husband  did  not 
collapse  immediately  when  he  got  into  the  house.  She  fixed 
him  on  the  lounge,  and  her  husband  asked  her  to  get  some 
cold  cloths.  In  response  to  a  question  as  to  how  she  allowed 
her  husband  to  remain  in  this  condition  from  11  a.m.  until  7 
P.M.,  she  stated  that  he  did  not  want  a  doctor,  said  that  there 
was  no  need  of  it,  as  he  only  had  a  headache,  and  his  face  had 
been  bruised  from  the  fall.  She  was  not  anxious  about  her 
husband's  condition.  She  was  only  anxious  about  the  injury 
to  his  face.  Her  husband  was  supposed,  in  addition  to  his 
duties  as  watchman,  to  look  after  the  harnesses,  and  generally 
fed  the  horses. 

The  report  of  the  autopsy  of  Dr.  George  Burgess  Magrath, 
medical  examiner  for  Suffolk  County,  after  giving  the  condi- 
tions of  the  organs  in  detail  as  disclosed  by  the  autopsy,  con- 
cludes:— 

And  I  further  declare  it  to  be  my  opinion  that  the  said  Charles  R. 
Freeman  came  to  his  death  from  hemorrhage  traumatic  of  the  brain, 
sustained  under  circumstances  unknown,  presumably  those  of  an  acci- 
dental fall. 

On  all  the  evidence  the  arbitrators  find  that  while  in  the 
course  of  his  occupation  Charles  R.  Freeman  sustained  an 
injury  which  later  resulted  in  his  death.  The  arbitrators  find 
on  the  evidence  that  Freeman  was  under  the  influence  of 
intoxicating  liquor  between  the  hours  of  7  and  10.30  o'clock  on 
Saturday  evening,  but  there  is  no  evidence  to  show  that  the 
liquor  which  he  had  taken  was  the  cause  of  his  injury,  which 
was  probably  sustained  by  his  falling  over  wire  or  other  obstruc- 
tion, and  striking  his  head  on  the  fork. 

Under  the  circumstances  the  arbitrators  find  that  the  injury  to 
Freeman  was  in  the  course  of  and  arose  out  of  his  employment. 
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and  therefore  the  insurance  company  is  obligated  to  pay  the  de- 
pendent widow,  who  was  dependent  upon  his  earnings  for  support 
at  the  time  of  the  injury,  one-half  his  average  weekly  wage  of 
$10  a  week,  or  $5  a  week,  for  the  period  provided  by  law. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  its  amendments. 

Edw.  F.  McSweeney. 
Philip  Mansfield. 
Arthlti  S.  Jones. 


Cabb  No.  1064. 

Angelina  Capasso,  Widow  of  Luigi  Capasso,  Employee. 
A.  J.  &  G.  H.  McMuRTRY,  Employer, 
Maryland  Casualty  Company,  Insurer. 

Arising  out  of  the  Employment.     Death  results  from 
THE  Injury.     Dependency.     Infection.    Two  Persons 

CONCLUSIVELY     PRESUMED     TO     BE     WhOLLY     DEPENDENT. 

Widow  and  Daughter  by  Former  Marriage  receive 
Compensation  in  Equal  Shares. 

The  employee's  ann  was  broken  as  the  result  of  having  been  thrown,  in  some  un- 
accountable way,  under  his  wagon,  the  left  arm  being  broken  and  his  leg 
being  injured  as  a  result  of  the  mishap.  The  arm  became  infected  and  death 
resulted.  The  employee  was  survived  by  a  daughter  by  a  previous  maniage 
and  his  second  wife  and  their  child,  all  of  whom  lived  at  the  home  provided 
for  them  in  Italy. 

Held,  that  the  widow  and  daughter  by  the  employee's  first  wife  were  entitled  to 
equal  shares  of  the  compensation  due  a  person  wholly  dependent. 

Review  before  the  Industrial  Accident  Board. 

Decision.  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 

section  7,  Part  III,  chapter  751,  Acts  of  1911,  and  amendments 

thereto,   having  investigated  the  claim  of  Angelina  Capasso, 

widow  of  Luigi  Capasso  t.  Maryland  Casualty  Company,  this 
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being  case  No.  1064  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Edward  F.  Mc- 
Sweeney  of  the  Industrial  Accident  Board,  chairman,  Martin  F. 
Connelly,  of  8  Congress  Street,  Boston,  Mass.,  representing  the 
Insurer,  and  Frank  Leveroni  of  73  Tremont  Street,  Boston, 
Mass.,  representing  the  employee,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Boston,  Mass.,  Wednesday,  July  22,  1914,  at  9.30  a.m. 

Edward  I.  Taylor  represented  the  insurer,  and  the  employee 
was  unrepresented. 

The  facts  in  the  case  are  as  follows:  — 

Luigi  Capasso,  age  forty-one  years,  residence,  43  Oakland 
Street,  Brighton,  Mass.,  was  employed  as  a  teamster,  at  an 
average  weekly  wage  of  $12,  by  the  A.  J.  &  G.  H.  McMurtry 
Company,  general  contractors,  who  are  insured  under  the  act 
with  the  Maryland  Casualty  Company.  While  in  the  act  of 
starting  some  horses,  on  July  14,  1914,  Capasso  was,  in  some  un- 
accountable way,  thrown  under  the  cart,  breaking  his  left  arm  and 
injuring  his  leg.  The  arm  became  infected,  and  Capasso  died 
two  weeks  later  from  the  effects,  at  the  Boston  City  Hospital. 

It  appeared  that  Luigi  Capasso,  the  deceased,  was  twice 
married.  A  daughter,  Maria,  now  about  sixteen  years  of  age, 
was  born  of  the  first  marriage.  His  second  wife  and  son,  now 
about  four  years  old,  by  this  marriage,  also  survive  him.  At 
the  time  of  the  injury  the  widow  and  her  child  and  stepdaughter 
were  living  together  in  Italy,  in  a  house  owned  by  the  deceased. 
Since  the  death  of  her  husband  the  widow  came  to  the  United 
States  where  she  and  her  son  now  are,  leaving  her  stepdaughter 
in  Italy,  living  with  her  grandfather. 

The  Maryland  Casualty  Company  acknowledged  liability  and 
paid  compensation  to  the  widow  when  she  came  to  the  United 
States,  in  December,  1913.  The  amount  then  paid  was  divided 
into  three  equal  shares,  one  for  herself,  one  for  her  son  and  one 
for  her  stepdaughter. 

From  February  18  until  June  5,  1914,  her  brother-in-law, 
one  Frederick  Visconti,  received  the  weekly  compensation, 
and  gave  her  $4  and  retained  $2  for  the  stepdaughter  in  Italy. 
Since  June  5  no  dependency  compensation  has  been  paid  by  the 
Maryland  Casualty  Company. 
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The  question  before  the  arbitrators  is  as  to  the  amount  of 
dependency  due  the  widow  and  the  daughter  by  the  first 
marriage. 

It  appears  from  all  the  evidence  that  at  the  time  of  Capasso's 
death  both  were  equally  dependent  upon  him  for  support. 

In  view  of  the  evidence  it  appears  that  Angelina  Capasso, 
widow  of  Luigi  Capasso,  and  Maria  Capasso,  his  daughter,  were 
dependent  in  fact  upon  the  earnings  of  the  said  Luigi  Capasso 
at  the  time  of  his  injury,  as  provided  by  paragraph  (c),  section 
7,  Part  II  of  the  act,  and  under  the  decision  laid  down  by  the 
Massachusetts  Supreme  Judicial  Court  in  the  Coakley  case 
they  are  entitled  to  an  equal  division  of  the  payments  due 
from  the  Maryland  Casualty  Company,  as  provided  by  law. 

The  evidence  before  the  arbitrators  is  that  Maria  Capasso, 
daughter  of  the  first  marriage  of  the  deceased,  Luigi  Capasso, 
has  already  received,  or  there  is  held  in  good  faith  for  her 
account,  in  this  country,  to  be  sent  to  her,  the  sum  of  $2  for 
each  week  since  the  time  of  the  injury,  up  to,  June  5,  1914. 

It  is  further  represented  to  the  arbitrators  that  in  view  of  the 
fact  that  the  widow,  Angelina  Capasso,  acted  entirely  in  good 
faith  in  assuming  that  two-thirds  of  the  compensation  was 
due  her,  the  daughter  will  not  demand  any  accounting  further 
than  the  $2  a  week  up  to  June  5,  1914,  but  that  after  said  date 
she  will  receive  one-half  of  the  dependency  compensation,  as 
provided  by  law. 

The  above  statement  is  inserted  at  the  request  of  the  insiu^r, 
who  requests  advice  from  the  arbitrators  as  to  what  the  com- 
pany shall  do  in  case  the  daughter  demands  her  back  payments, 
in  full,  of  one-half  of  $6  a  week  since  the  injury;  and  regarding 
this,  the  arbitrators,  having  no  power  except  to  specify  the 
amount  due  each  dependent,  suggest  that  in  case  the  daughter 
demands  the  payments  in  full  from  the  date  of  injury  to  June  5, 
1914,  and  this  is  not  acquiesced  to  by  the  widow,  the  company 
shall  make  a  deduction  on  all  future  payments  made  to  the 
widow  until  the  sum  deducted  shall  have  equalled  the  amount 
due  the  daughter. 

Edw.  F.  McSweeney. 
Frank  Leveroni. 
Martin  F.  Connelly. 
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Findings   and   Decision   of  the   Industrial   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Board,  New  Albion  Building,  Boston,  Mass.,  on  Thursday, 
Feb.  4,  1915,  at  11  a.m.,  and  aflBrms  and  adopts  the  findings 
and  decision  of  the  committee  of  arbitration. 

No  new  evidence  was  introduced  at  the  hearing  on  review, 
the  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertinent  thereto. 

The  evidence  shows  that  the  deceased  employee,  Luigi 
Capasso,  had  been  married  on  two  occasions,  being  survived  by 
a  daughter,  aged  sixteen,  Maria  Capasso,  by  the  first  marriage, 
and  by  a  widow,  Angelina  Capasso,  and  a  son,  aged  four,  all  of 
whom  lived  in  a  home  furnished  and  supported  by  him  in  Italy. 

It  appears  that,  by  consent  of  the  dependent  daughter  by 
the  first  marriage,  Maria  Capasso,  the  widow  had  been  re- 
ceiving two-thirds  of  the  amount  due  the  dependents  under  the 
statute,  and  that  no  reimbursement  of  the  surplus  above  the 
share  actually  due  said  widow  will  be  required  by  said  depen- 
dent daughter. 

The  Board  finds  upon  all  the  evidence  that  the  daughter, 
Maria  Capasso,  and  the  widow,  Angelina  Capasso,  were  conclu- 
sively presumed  to  be  wholly  dependent  upon  the  employee, 
Luigi  Capasso,  at  the  time  of  the  injury,  and  that  there  is  due 
said  dependents  a  weekly  payment  of  $3  each  from  the  insurer, 
dating  from  June  5,  1914,  for  the  balance  of  the  period  of 
three  hundred  weeks  during  which  compensation  is  due  under 
the  statute. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 
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Case  No.  1074. 

Martin  Connolly,  Employee. 
George  H.  Morrill  Company,  Employer, 
Employers'   Liability   Assurance   Corporation,   Ltd.,    In- 
surer. 

Incapacity  for  Work.  Ability  to  Earn.  Unreasonable- 
ness. Refusal  to  accept  Employment  which  he  can 
PERFORM.  Penalty.  Compensation  suspended  for 
Ten  Months.  Unreasonable  to  suspend  Compensa- 
tion PERMANENTLY. 

The  employee  received  a  serious  injury  on  Jan.  10,  1913,  necessitating  the  amputa- 
tion of  three  fingers  of  the  right  hand.  After  his  hand  had  healed  so  that  he 
was  able  to  work,  which  was  about  Aug.  1,  1913,  he  was  informed  that  suitable 
employment  would  be  furnished  by  his  employer,  and  he  was  asked  to  call 
at  his  employei's  place  of  business  and  endeavor  to  do  such  work.  He  im- 
reasonably  neglected  and  refused  to  do  this  thereafter  for  many  weeks,  al- 
though his  employer  was  willing  to  provide  a  position  as  janitor  at  a  weekly 
wage  of  $10.46.  On  Oct.  28,  1913,  he  called  upon  his  employer  and  asked  for 
work.  It  was  agreed  that  the  position  of  janitor  would  be  furnished,  and  that 
he  should  call  the  following  Monday  morning.  He  did  not  call  at  the  time 
agreed  upon  and  the  place  was  filled.  An  attack  of  sore  throat  then  developed, 
and  after  recovery  he  reported  to  his  employer,  ready  for  work.  The  place 
having  been  fiUed,  he  was  informed  that  no  work  was  available.  Thereafter 
the  employee  made  no  attempt  to  find  work  until  June,  1914,  at  which  time 
he  lequested  the  aid  of  a  friend,  who  had  since  diligently  inquired  for  such 
work  as  the  employee  might  be  able  to  perform,  but  without  success.  The 
employee  filed  a  request  for  a  hearing  on  July  14,  1914. 

Held,  that  the  employed  had  acted  unreasonably,  and  that  compensation  should 
be  suspended  during  the  time  intervening  between  the  date  upon  which  com- 
pensation was  stopped,  Sept.  1,  1913,  and  the  date  of  the  hearing. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Martin  Connolly  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  1074  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  James  M. 
Folan  of  Norwood,  Mass.,  representing  the  employee,  and  Mar- 
tin  F.   Connelly   of  Boston,   Mass.,   representing  the  insurer, 
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heard  the  parties  and  their  witnesses  in  the  Selectmen's  Room, 
Town  Hall,  Norwood,  Mass.,  on  Tuesday,  Sept.  15,  1914,  at 

2  P.M. 

John  M.  Morrison  appeared  as  counsel  for  the  insurer. 

This  employee,  on  Jan.  10,  1913,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment.  His  average 
weekly  wages  were  $11.13.  He  was  working  on  a  machine 
when  the  fingers  of  his  right  hand  were  caught  by  the  gears  and 
drawn  into  the  machine,  necessitating  the  amputation  of  three 
fingers.  He  was  paid  at  the  rate  of  $5.67  for  total  incapacity 
to  Sept.  1,  1913,  also  an  added  compensation  for  the  loss  of 
the  fingers  for  twenty-five  weeks  at  $5.57  per  week.  After  his 
hand  had  healed  so  that  he  was  able  to  work,  which  was  about 
Aug.  1,  1913,  he  was  informed  by  the  insurer  that  suitable 
employment,  considering  his  condition,  would  be  furnished  him 
by  his  former  employer,  and  he  was  asked  to  call  at  his  em- 
ployer's place  of  business  to  do  such  work.  He  unreasonably 
neglected  and  refused  to  do  this  thereafter  for  many  weeks, 
although  his  employer  was  willing  to  provide  a  position  for  him 
as  janitor  at  a  weekly  wage  of  $10.45.  On  Oct.  28,  1913,  he 
called  at  his  employer's  place  of  business  to  see  if  they  then 
had  any  work  for  him,  and  he  was  offered  such  position  as 
janitor,  which  work  was  suitable  for  his  condition,  if  he  would 
come  and  take  the  place  on  the  following  Monday  morning, 
Nov.  3,  1913,  at  the  usual  working  hour.  He  did  not  report 
for  the  work  on  this  Monday  morning,  although  he  was  then 
able  to  do  so,  and  the  place  was  then  filled  by  another  person. 
In  the  afternoon  of  this  Monday  he  was  taken  ill  with  a  throat 
trouble  which  developed  into  a  Quincy  sore  throat.  After 
recovering  from  this  he  called  at  the  employer's  place  of  busi- 
ness about  two  weeks  after  said  Nov.  3,  1913,  and  asked  for  the 
position  of  janitor,  and  was  told  that  it  was  filled,  and  that 
there  was  no  work  available  for  him.  He  called  and  repeated 
this  request  a  number  of  times  afterwards,  but  there  was  no 
work  then  available  which  he  could  do.  This  was  in  November 
and  December,  1913.  He  made  no  search  or  inquiries  for  work 
after  this  until  June,  1914,  when  he  went  to  Mr.  James  M. 
Folan  of  Norwood,  and  requested  his  help  in  securing  employ- 
ment.    Mr.  Folan  from  this  time  made  thorough  inquiry  and 
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search  for  suitable  employment  for  him  in  Norwood  and  its 
vicinity,  and  had  continued  to  do  so  up  to  the  time  of  the 
hearing  without  success.  On  July  14,  1914,  the  employee  made 
a  request  for  a  hearing  by  an  arbitration  committee  to  deter- 
mine his  right  for  compensation. 

The  committee  finds  that  since  the  injury  he  has  been  so 
incapacitated  by  the  injury  to  his  hand  that  he  was  not  able 
to  do  his  former  work  on  the  machine  or  other  hard  work  as  a 
laborer,  and  that  he  was  limited  to  a  few  chance  positions  and 
kinds  of  light  work  that  were  few  and  hard  to  obtain,  such  as  a 
watchman,  caretaker  of  a  building  or  rooms,  or  the  like,  and 
that  since  the  month  of  Jime,  1914,  both  he  and  Mr.  Folan 
have  made  a  diligent  search  for  such  employment. 

The  insurer  contended  that,  by  reason  of  his  unreasonable 
refusal  to  accept  employment  of  his  former  employer  during 
the  time  it  was  available,  from  Aug.  1,  1913,  to  Nov.  3,  1913, 
he  was  not  entitled  to  further  compensation  after  it  was  stopped 
on  Sept.  1,  1913,  during  the  remainder  of  the  statutory  period 
either  for  total  or  partial  disability,  with  the  exception  of  the 
sum  equal  to  half  the  difference  between  $11.13  per  week,  his 
former  average  weekly  wage,  and  $10.45  per  week  which  he 
was  offered  as  a  janitor,  and  which  he  refused,  viz.,  34  cents 
per  week. 

The  committee  finds  that  it  would  be  unreasonable  and  not 
in  accordance  with  the  requirements  of  the  law  to  visit  upon  or 
penalize  the  employee  with  such  permanent  consequences,  but 
that  his  compensation  should  be  suspended,  with  said  exception 
of  34  cents  per  week,  from  Sept.  1,  1913,  to  July  14,  1914,  and 
that  from  said  July  14,  1914,  the  date  on  which  he  filed  his 
request  for  hearing,  during  which  time  he  has  been  unable  to 
obtain  any  earnings  by  reason  of  his  injury,  he  should  be  paid 
a  weekly  compensation  of  $5.57  to  the  date  of  the  hearing, 
Sept.  15,  1914,  said  compensation  to  continue  during  said 
incapacity  or  the  time  during  which  he  continues  unable  to 
obtain  employment. 

This  decision  is  made  on  the  principle  that  an  injured  em- 
ployee who  is  able  to  work  is  not  justified  in  refusing  it  and 
remaining  in  idleness,  nor,  on  the  other  hand,  if  he  should  so 
refuse  for  a  period,  does  the  law  require  that  his  right  to  corn- 
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pensation  should  thereby  be  forfeited  for  the  remainder  of  the 
statutory  period,  after  he  has  again  made  efforts  to  obtain 
suitable  employment  for  a  fair  and  proper  time.  (Clark  v. 
Gas  &  Coke  Company,  7  Minton-Senhouse,  W.  C.  Cases,  pp. 
119-121,  1905.) 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 
James  M.  Folan. 
]Martin  F.  Connelly. 

Case  No.  1076. 

Paul  J.  Oesting,  Employee, 

Pairpoint  Corporation,  Emyloyer, 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Quarrel.  Injury  by 
Reason  of  Personal  Encounter  of  Employee  with 
Fellow  Workman  not  covered. 

The  employee  was  an  engraver  on  glass,  and  had  occasion,  on  the  day  of  the  injury', 
to  tise  a  certain  belt  stick  to  shift  the  speed.  He  looked  for  it  and  found  it 
near  a  fellow  workman's  lathe.  This  was  not  its  accustomed  place.  He  took 
the  stick  and  brought  it  to  his  lathe.  His  fellow  workman  told  him  not  to 
take  it,  and  stated  in  evidence  that  the  employee  had  broken  one  of  his  glass 
nappies  while  taking  the  stick  away.  As  a  result  t>f  the  quariel  which  fol- 
lowed the  employee  received  the  injury  which  incapacitated  him.  It  appears 
that  there  was  some  evidence  of  the  participation  in  a  fight  on  two  occasions 
by  the  fellow  workman,  but  no  evidence  that  the  latter  was  known  by  his 
employers,  or  a  person  exercising  superint-endence,  to  be  a  dangerous  man 
and  unsafe  to  be  employed  by  them. 

Held,  that  the  injury  did  not  arise  out  of  the  employment. 

Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 

section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 

thereto,   having  investigated  the  claim  of  Paul  J.  Oesting  v, 

American  Mutual  Liability  Insurance  Compa'ny,  this  being  case 
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No.  1076  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Laurence 
S.  Perry,  representing  the  employee,  and  James  P.  Doran, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  New  Bedford,  Mass., 
Friday,  Aug.  21,  1914,  at  11  a.m. 

Orton  A.  Peck  represented  the  insurer,  and  Joseph  T.  Kenney 
represented  the  employee. 

Paul  J.  Oesting,  the  employee,  a  glass  engraver  in  the  employ 
of  the  subscriber,  received  a  personal  injury  on  March  2,  1914, 
by  reason  of  a  personal  encounter  with  Edgar  Macomber,  a 
fellow  employee.  The  insurer  refused  to  pay  compensation 
alleging  that  the  injury  did  not  arise  out  of  and  in  the  course  of 
the  employment. 

Paul  J.  Oesting,  the  employee,  testified  that  for  the  past 
nine  years  he  had  been  employed  by  the  Pairpoint  Corporation 
as  an  engraver  on  glass.  His  wages  were  $19.80  per  week,  and 
on  March  2,  1914,  at  about  3  p.m.,  he  had  occasion  to  use  the 
belt  stick  to  shift  the  speed.  He  looked  for  it  and  found  it 
near  Macomber's  lathe,  which  was  not  its  accustomed  place. 
He  took  the  stick  and  brought  it  to  his  lathe.  Macomber  told 
him  not  to  use  it,  and  he  replied  that  he  would  use  it  as  often 
as  he  had  occasion,  and  that  he  had  always  used  it.  He  had 
used  this  stick  for  two  years,  abut  ten  times  a  day,  and  they 
never  had  any  trouble  about  it  before.  Having  occasion  to  use 
it  again  he  went  over  to  get  it,  and  Macomber  grabbed  the  belt 
stick  with  one  hand  and  put  the  other  arm  around  him.  They 
both  wrestled,  and  Oesting  went  down  to  the  floor,  Macomber 
stepping  on  Oesting's  foot  and  breaking  it.  He  and  Macomber 
had  not  been  on  speaking  terms  for  about  two  years  on  account 
of  some  scandal  started  by  Macomber  which  had  died  down. 

Otto  Carl  Banks  testified  that  he  had  been  employed  by  the 
Pairpoint  Corporation  about  eleven  or  twelve  years.  He  knew 
Macomber  about  seven  years,  and  at  times  he  was  disagreeable 
and  at  times  all  right.  Macomber  thought  he  could  "lick" 
everybody,  and  had  offered  to  fight  him  once.  They  had  not 
been  on  speaking  terms  for  about  two  years,  as  on  one  occasion 
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Macomber  came  over  to  his  machine  and  he  told  him  to  get 
out.  Macomber  refused  to  go,  and  told  him  that  he  would  have 
to  put  him  out.  On  the  morning  of  the  accident  he  saw  Oesting 
go  over  for  the  stick,  and  as  he  was  returning  to  his  lathe 
Macomber  grabbed  the  stick  with  one  hand  and  threw  his  arm 
aroimd  Oesting.  The  next  thing  they  were  on  the  floor.  He 
went  over  and  pulled  Macomber  off,  while  John  Marks  picked 
Oesting  up.  Oesting  said  that  his  leg  was  broken  and  that 
Macomber  did  it. 

Lester  Tripp  Sherman  testified  that  he  worked  in  the  Pair- 
point  Corporation  about  eleven  years,  and  had  worked  in  the 
same  room  with  the  other  two  witnesses  for  seven  years.  He 
had  not  been  on  speaking  terms  with  Macomber  for  about  two 
years.  Macomber  had  always  bragged  of  his  fighting  ability, 
and  that  he  could  *'trim"  any  fellow.  The  trouble  he  had 
with  Macomber  was  sort  of  "  kidding "  at  first,  and  then 
Macomber  told  other  fellows  that  he  was  talking  about  them. 
If  Macomber  were  that  sort  of  a  fellow  he  was  not  going  to 
have  anything  more  to  do  with  him.  On  the  morning  of  the 
accident  he  heard  Macomber  tell  Oesting  not  to  use  the  stick 
as  Oesting  had  broken  one  of  his  nappies.  To  his  knowledge 
Oesting  had  always  used  this  stick,  and  he  never  heard  Macom- 
ber claim  the  stick  as  his.  It  seemed  to  be  common  property. 
He  witnessed  one  fight  which  Macomber  was  in  about  nine 
years  ago,  and  heard  of  another  one  which  he  was  in  about  five 
or  six  years  ago. 

Edgar  Macomber  testified  that  on  the  day  of  the  accident 
Oesting  had  broken  one  of  the  handles  of  his  nappies  getting  the 
belt  stick,  which  was  one  that  he  had  made  himself  for  his  own 
personal  use.  Oesting  took  the  nappie  to  the  boss,  as  it  is 
customary  when  anything  is  broken  to  take  the  cost  of  it  out  of 
the  employee's  pay.  When  Macomber  called  Oesting's  atten- 
tion to  the  breaking  of  the  handle  of  the  nappie,  Oesting  looked 
at  another  one  which  was  not  broken  and  called  Macomber  a 

" liar.'*     When  Oesting  came  to  get  the  belt  stick  again 

Macomber  said,  *  *  Look  here,  if  you  want  a  belt  stick  get  one  of 
your  own,  and  do  not  keep  breaking  my  dishes."  Oesting 
replied  that  he  had  always  used  the  stick  and  would  use  it 
whenever  he  had  occasion  to.    Macomber  grabbed  the  stick  and 
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Oesting  put  his  arm  around  him.  They  both  wrestled,  and  as 
Macomber  did  not  want  to  get  underneath  he  got  on  top  of 
Oesting,  until  Banks  came  over  and  pulled  him  off.  He  was  very 
much  surprised  to  learn  that  Oesting's  leg  had  been  broken. 
Macomber  further  stated  that  Oesting  and  Sherman  bad 
aljvays  "picked"  on  him  in  regard  to  his  work,  and  told  him 
that  he  was  "sinking"  it.  Oesting  received  a  raise  in  wages  to 
$19.80,  while  he  was  only  getting  $15.40,  and  Oesting  told  him 
that  he  would  never  earn  that  much  money.  He  asked  Mr. 
Fish  for  an  increase  in  pay,  but  never  complained  about  any  of 
the  fellows.  His  trouble  with  Oesting  dated  back  to  some  talk 
which  had  been  circulated  regarding  Oesting's  family,  and  since 
then  they  had  not  been  friendly.  Mr.  Fish  asked  him  if  he 
were  afraid  of  the  fellows,  and  he  said  no.  Fish  said,  "If  you 
cannot  Mick'  them  take  a  club  and  knock  them  down."  As 
a  result  of  this  talk  Macomber  did  not  do  anything,  and  his 
encounter  with  the  employee,  Oesting,  had  no  connection  with 
this  remark  by  Mr.  Fish. 

The  attorney  for  the  employee  argued  that  compensation 
should  be  awarded  the  employee,  because  Macomber,  his 
alleged  assailant,  was  an  abnormal  man,  disagreeable  and 
ugly,  a  menace  to  his  fellow  employees  and  likely  to  attack 
them  at  any  time.  He  claimed  that  there  were  even  stronger 
reasons  for  awarding  compensation  here  than  in  the  McNicol 
case,  ante. 

This  case  is  clearly  distinguishable  from  the  McNicol  case 
(Vol.  I.,  p.  13,  Massachusetts  Workmen's  Compensation  Cases) 
because  of  the  fact  that  McNicol's  assailant  was  in  the  habit 
of  drinking  to  intoxication,  and  when  intoxicated  was  quarrel- 
some and  dangerous,  and  unsafe  to  be  permitted  to  work  with 
his  fellow  employees,  all  of  which  was  known  to  his  employer; 
whereas  there  was  no  evidence  that  Macomber  was  a  drinking 
man,  nor  was  there  any  evidence  that  he  had  ever  before  partic- 
ipated in  a  personal  encounter  with  an  employee  during  the 
course  of  his  day's  employment.  There  was  evidence,  it  is  true, 
that  on  two  occasions  he  had  been  known  to  have  participated 
in  a  fight,  and  that  witnesses  testified  to  having  heard  of  others, 
but  it  cannot  be  said,  on  the  weight  of  this  evidence,  that 
Macomber  was  known  by  his  employers,  or  a  person  exercising 
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superintendence,   to  be  a  dangerous  man  and   unsafe   to   be 
employed  by  them. 

The  statement  which  Macomber  alleges  was  made  by  the 
superintendent,  Pish,  was  not  corroborated  in  any  way,  and 
if  made  was  in  all  probability  not  seriously  meant.  Such  state- 
ments, whether  said  in  jest  or  in  earnest,  should  never  be  made. 
,  The  committee  of  arbitration  finds  upon  all  the  evidence 
that  the  injury  received  by  the  employee,  Paul  J.  Oesting,  was 
the  result  of  a  personal  encounter  between  the  said  employee 
and  Edgar  Macomber,  a  fellow  employee,  following  a  quarrel 
over  the  use  of  a  belt  stick,  and  that  the  said  injury  did  not 
therefore  arise  out  of  and  in  the  course  of  his  employment. 

Joseph  A.  Parks. 

James  P.  Doran. 
Laurence  S.  Perry  dissents. 


Case  No.  1078. 

Edward  Collins,  Employee. 

Mead-Morrison  Manufacturing  Company,  Employer. 

Globe  Indemnity  Company,  Insurer. 

Incapacity  for  Work.  Ability  to  Earn.  Unreasonable- 
ness. Inertia,  and  Other  Effects  of  Excessive  Use 
OF  Intoxicants  Cause  of  Incapacity. 

The  evidence  showed  that  the  employee  received  a  bad  cut  on  the  right  leg  on 
Jan.  27,  1914,  and  was  able  to  work,  except  for  the  deterring  effect  of  the  ex- 
cessive use  of  intoxicants,  on  April  20,  1914.  The  insurer  had  paid  compensa- 
tion to  that  date. 

Heldy  that  all  incapacity  for  work  ceased  on  April  20. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Edward  Col- 
lins V.  Globe  Indemnity  Company,  this  being  case  No.  1078  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Abraham 
Blumenthal,  representing  the  employee,  and  Ralph  W.  Stearns, 
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representing  the  insurer,  being  duly  sworn,  heard  the  parties  and 
their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Boston,  Mass.,  on  Friday,  Aug.  14,  1914,  at  9.30  a.m. 

Howard  SheflSeld  appeared  as  attorney  for  the  insurer. 

This  employee  on  Jan.  27,  1914,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment.  His  average 
weekly  wages  were  $18.90.  He  was  working  as  a  blacksmith 
on  a  steam  hammer  when  the  sling  chain  broke,  causing  the 
tongs  to  hit  him  on  the  right  leg,  which  resulted  in  a  bad  cut 
just  below  the  knee.  He  was  treated  at  the  East  Boston  Relief 
Station  and  later  at  the  City  Hospital  as  an  out-patient. 

He  was  paid  compensation  at  the  rate  of  $9.45  to  April  20, 
1914,  when  it  was  stopped  by  the  insurer  on  the  groimd  that 
incapacity  had  ceased,  and  the  question  before  the  committee 
was  whether  the  incapacity  still  continued. 

The  employee  testified  that  he  had  tried  to  do  his  former 
work  as  a  blacksmith  at  different  times  after  his  compensation 
was  stopped,  but  was  unable  to  continue  at  it  because  of  pain 
and  swelling  in  the  injured  knee  when  he  stood  on  his  feet  to 
work.  He  stated  that  he  had  decided  not  to  try  to  work  as  a 
blacksmith  any  longer,  as  he  had  made  up  his  mind  that  he  was 
not  able  to,  by  reason  of  said  pain  and  swelling.  He  stated  that 
he  had  not  drunk  any  intoxicating  liquors  since  December,  1913, 
when  he  stopped;  that  if  he  had,  it  was  only  a  very  slight 
quantity,  and  that  he  had  not  been  intoxicated  or  arrested  and 
placed  on  probation  for  intoxication  since  his  injury.  On  cross- 
examination  he  said  that  he  had  told  Dr.  Thomas  F.  Aiken,  a 
physician  of  the  insurer,  sometime  after  the  injury,  that  he 
would  stop  drinking. 

Dr.  Thomas  F.  Aiken,  a  physician  employed  by  the  insurer, 
testified  that  he  examined  the  employee  on  Mar.  13,  1914,  and 
treated  him  for  the  knee  injury;  that  on  April  29,  1914,  his 
knee  had  become  well  so  that  it  flexed  properly,  and  the  only 
pain  or  swelling  that  would  attend  his  work  on  using  it  would 
be  the  result  of  a  period  of  disuse  following  the  accident,  which 
would  pass  off  in  a  short  time. 

The  doctor  examined  the  claimant  on  the  date  of  the  hearing, 
and  testified  that  he  found  his  knee  was  in  a  sound  condition 
and  capable  of  being  used,  as  it  was  on  April  29;  that  any  pain 
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or. discomfort  when  working  would  come  only  from  its  former 
disuse.  He  testified  that  he  found  the  claimant  intoxicated 
when  he  was  attending  him  professionally  at  his  house  in 
March,  1914,  and  that  the  claimant  was  again  intoxicated 
when  he  called  at  his,  the  doctor's,  oflSce  on  April  29. 

Dr.  Donald  V.  Baker,  also  called  by  the  insurer,  testified 
that  he  had  examined  the  claimant  on  Aug.  14,  1914,  and  found 
that  his  knee  had  recovered  from  the  injury,  and  that  he  was 
able  to  work,  with  the  exception  of  the  temporary  discomfort 
and  swelling  which  attended  working  after  a  long  period  of 
disuse  of  the  knee;  but  that  the  knee  flexed  properly  and 
showed  no  signs  of  pain  when  it  was  flexed,  and  bent  with  the 
hardest  test. 

Lewis  T.  Toomey,  a  police  oflBcer  connected  with  Station  65, 
testified  that  he  had  arrested  the  claimant  on  Aug.  1,  1914,  for 
intoxication,  having  found  him  extremely  under  the  influence  of 
liquor;  that  he  was  discharged  on  probation  at  the  station  the 
next  morning;  that  he  arrested  him  again  for  intoxication  on 
August  5;  and  that  he  was  placed  on  probation  by  the  court 
on  the  following  morning.  He  identified  the  claimant  at  the 
hearing  as  the  man  named  Collins  without  any  doubt. 

The  employee  was  asked  if  he  had  anything  to  say  in  answer 
to  the  oflScer's  testimony,  and  replied  that  he  did  not,  except 
that  his  testimony  had  nothing  to  do  with  the  case. 

The  committee  finds  that  all  incapacity  of  this  employee 
ceased  on  April  20,  1914,  the  time  of  the  last  payment  of 
compensation;  that  he  is  able  to  resume  work  as  before  the 
injury,  and  is  only  hindered  from  doing  so  as  a  result  of 
inertia  and  other  effects  of  excessive  use  of  intoxicating  liquors; 
and  that  no  further  compensation  is  due  from  the  insurer. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
in.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 

Ralph  W.  Stearns. 
Abraham  Blumenthal  dissents. 
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Case  No.  1079. 

Leonard  Varnerin,  Employee. 
A.  Varnerin  Company,  Employer, 
Travelers  Insurance  Company,  Insurer, 

Incapacity  for  Work.  Ability  to  Earn.  Rectal  Abscess. 
Slight  Discomfort  not  Sufficient  to  incapacitate 
Employee. 

The  employee  received  the  injury  on  Feb.  3,  1914,  by  reason  of  which  an  opera- 
tion was  performed  for  the  relief  of  a  condition  of  rectal  abscess,  alleged  to 
be  due  to  such  injury.  The  impartial  physician  reported  that  he  was  able 
to  work, '"though  perhaps  with  some  discomfort." 

Held,  that  the  employee's  incapacity  has  ceased. 


Report  of  Committee  of  Arbitration, 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Leonard  Varnerin  v. 
Travelers  Insurance  Company,  this  being  case  No.  1079  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Martin 
T.  Joyce  of  Boston,  Mass.,  representing  the  employee,  and 
William  C.  Prout  of  Boston,  Mass.,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  at  the  Town  Hall,  Brook- 
line,  Mass.,  Monday,  Aug.  31,  1914,  at  10.30  a.m. 

Leonard  Varnerin,  the  employee,  received  an  injury  to  the 
perineal  region  on  Feb.  3,  1914,  while  employed  as  a  stone 
mason,  by  reason  of  a  fall  from  a  plank  which  broke  under- 
neath him,  precipitating  him  astride  of  an  iron  stay  about 
five  feet  below.  The  injury  resulted  in  an  ischiorectal  abscess, 
for  which  he  was  operated  upon  at  the  Boston  City  Hospital. 
Compensation  was  paid  to  June  22,  1914,  the  impartial  physi- 
cian, Dr.  William  H.  Ruddick,  having  reported  on  June  18, 
1914,  that  while  the  employee  would  "need  treatment  for 
some  time  to  come,"  in  his  opinion  he  would  be  able  to  return 
to  work  June  21,  1914.  The  average  weekly  wages  of  the 
employee  were  $28.60. 
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The  employee,  Leonard  Vamerin,  testified  that  he  had  tried 
three  or  four  times  to  work,  working  a  day  or  so  each  time, 
and  then  being  compelled  to  remain  at  home  a  week  or  more 
afterwards.  He  cannot  work,  because  when  he  stoops  down  he 
suffers  pain  in  his  spine;  the  discharge  from  the  abscess  con- 
tinues, and  he  has  to  wear  bandages  constantly.  He  has 
plenty  of  work  available  if  he  could  do  it.  When  he  did  not 
try  to  work  the  abscess  seemed  to  heal  a  little,  and  as  soon  as 
he  attempts  it,  it  opens  up  again.  Since  leaving  the  hospital 
his  wife  has  been  doing  for  him  what  the  doctor  instructed  her 
to  do,  —  painting  with  iodine  twice  a  day.  He  has  worked 
parts  of  four  or  five  days  at  different  times  since  June  22,  but 
could  not  continue.  It  is  not  alone  the  fistula  which  troubles 
him,  but  there  is  pain  right  at  the  base  of  the  spine  when  he 
stoops  at  his  work,  and  the  pain  is  worse  after  each  attempt  to 
work  or  do  any  heavy  lifting;  all  his  work  is  heavy  lifting. 
He  admitted  that  he  had  been  accustomed  to  drink  "quite  a 
little,"  but  had  been  limited  since  the  accident. 

Dr.  Samuel  H.  Littlefield,  at  the  request  of  the  insurer, 
examined  the  employee  three  times  since  the  injury,  March  31, 
April  23  and  May  11,  and,  at  the  request  of  the  committee,  on 
the  date  of  the  hearing.  He  testified  that  each  and  every  time 
the  employee  came  to  his  office  he  was  under  the  influence  of 
liquor;  sometimes  markedly  so.  His  examination  of  March  31 
showed  a  dressing  over  a  scar  of  a  recent  incision,  which  was 
almost  well.  The  employee  complained  of  difficulty  in  walking 
and  straining  on  any  exertion,  on  account  of  the  distress  in  the 
region  immediately  between  the  thighs,  —  the  perineal  region; 
there  was  no  marked  tenderness  on  palpation.  The  contusion 
and  slight  rupture  of  the  urethra  associated  with  a  contusion  of 
the  perineum  would  be  the  natural  sequence  of  a  fall  astride 
an  iron  beam;  the  rupture  would  show  at  the  time  of  the 
injury,  but  there  was  no  trace  at  this  time.  An  abscess  or 
infected  wound  did  develop,  which  had  been  opened  and 
drained,  and  at  this  date  was  almost  well.  The  employee 
showed  marked  evidence  of  alcoholism.  It  was  the  doctor's 
opinion  on  May  11,  1914,  that  the  employee  should  be  able  to 
return  to  his  work  at  the  most  in  about  two  weeks,  and  that  the 
slight  opening  should  not  cause  any  disability.    The  doctor  said 
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he  found  no  trouble  with  the  spine,  and  he  believed  that  the 
influence  of  alcohol  entered  largely  into  this  case,  as  tending  to 
weaken  the  moral  force  and  interfering  with  the  regeneration 
and  recuperation  of  wounds.  There  is  no  doubt  but  that  the 
woimd  was  thoroughly  cleaned  out  at  the  hospital,  but  if  such 
a  wound  is  not  attended  to  properly,  even  in  a  man  otherwise 
perfectly  soimd,  it  is  apt  to  become  chronic.  He  would  recom- 
mend that  the  man  be  placed  where  he  could  be  imder  compe- 
tent observation  and  could  not  obtain  anything  to  drink.  He 
would  be  better  off  working  than  loafing.  The  examination 
on  the  date  of  the  hearing  showed  a  little  raw  place;  tenderness 
was  confined  to  this  place,  and  no  doubt  the  pain  in  the  spine 
referred  to  is  the  sensation  here.  It  is  not  a  disabling  feature. 
Where  he  complains  of  the  tenderness  is  at  the  lower  portion, 
where  the  muscles  attach  to  the  spine;  it  is  not  in  the  spine 
itself. 

Because  of  the  uncertainty  as  to  the  ability  of  the  employee 
to  perform  his  usual  work  on  June  22,  1914,  the  committee 
decided  to  refer  him  to  Dr.  Frederic  J.  Cotton,  the  impartial 
physician  appointed  by  the  Industrial  Accident  Board  for 
examination  and  a  report.    The  doctor  reported  as  follows:  — 

Robust  looking  man;  very  shaky,  and  shows  signs  of  chronic  alco- 
holism. Shows  a  fistula  along  side  of  the  rectum,  which  has  evidently 
been  operated  upon;  now  substantially  closed.  The  end  of  the  coccyx 
is  sharply  bent  forward  and  ankylosed  in  this  position.  This  may  per- 
fectly well  be  the  result  of  the  accident. 

I  do  not  exactly  see  how  the  fistula  could  have  been  the  result  of  the 
accident,  unless  there  were  the  beginnings  of  trouble  at  the  time  he  was 
hurt,  in  which  case  an  accident  might  have  made  it  worse.  I  see  no  reason 
why  this  man  should  not  be  able  to  work,  though  perhaps  with  some 
discomfort. 

The  committee  finds  upon  all  the  evidence  that  the  em- 
ployee, Leonard  Vamerin,  was  totally  incapacitated  for  work 
to  Aug.  31,  1914,  at  which  time  all  incapacity,  as  a  result  of 
the  injury,  ceased.  'There  is  due  the  employee  a  weekly  com- 
pensation of  $10  for  a  period  of  ten  weeks,  from  June  22,  1914, 
to  Aug.  31,  1914,  a  total  of  $100. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,   are  made  subject  to 
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review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Martinet.  Joyce. 
WiLLUM  C.  Prout. 


Case  No.  1083. 

NoRAH  Lynch,  Widow  of  Patrick  Lynch  (Deceased),  Em- 
ployee. 

Metropoutan  Coal  Company,  Employer. 

Employers'  Liabiuty  Assurance  Corporation,  Ltd.,  In- 
surer, 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Sepsis.  Delirium  Tremens.  Dependency. 
Chain   of  Causation  unbroken.     Delirium  Tremens 

EXPECTED    IN    AN    AlCOHOLIC     EMPLOYEE    AFTER    SEVERE 

Injury. 

While  standing  in  the  hold  of  the  vessel  upon  which  he  was  employed,  endeavor- 
ing to  cause  the  ooal  bucket  to  clear  a  post,  the  bucket  struck  the  post,  swung 
back  and  knocked  the  employee  down.  His  ankle  was  fractured  and  he  was 
taken  to  the  hospital  for  treatment.  It  appears  that  he  was  an  old  alcoholic, 
that  is,  a  person  who  was  in  the  habit  of  taking  intoxicating  beverages  regu- 
larly. While  in  the  hospital  some  i>erson  unknown  brought  him  whiskey 
in  a  bottle,  the  quantity  being  unknown.  The  inference  was  that  he  drank 
whiskey  out  of  the  bottle,  as  it  was  found  afterwards  in  his  bed.  Sepsis  followed 
the  injury,  after  which  delirhim  tremens  set  in,  followed  in  turn  by  death. 
The  weight  of  the  medical  evidence  showed  that  death  was  due  to  the  severity 
of  the  injury  in  a  man  who  had  low  resistance,  by  reason  of  the  fact  that  he 
took  alcohol  regularly. 

Heldt  that  the  death  of  the  employee  resulted  from  the  injury. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of 
the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 

section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 

thereto,    having    investigated    the    claim    of    Patrick    Lynch, 

deceased,  v.  Employers'  Liability  Assurance  Corporation,  Ltd., 
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this  being  case  No.  1083  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Terence  J. 
O'Donnell,  22  Pine  Street,  Hyde  Park,  Mass.,  representing  the 
employee,  and  Judge  John  G.  Brackett,  89  State  Street,  Bos- 
ton, Mass.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room  of  the  Industrial  Accident 
Board,  New  Albion  Building,  Boston,  Mass.,  on  Tuesday, 
July  28,  1914,  at  9.30  a.m. 

Gay  Gleason  appeared  as  counsel  for  the  insurer. 

It  was  agreed  that  Patrick  Lynch  was  employed  by  the 
Metropolitan  Coal  Company;  that  he  was  injured  on  May  19, 
and  the  injury  was  received  in  the  course  of  his  employment  in 
the  following  manner:  he  was  standing  in  the  hold  of  a  vessel, 
pushing  the  coal  bucket,  trying  to  have  it  clear  a  post  in  the 
vessel  hold,  but  the  bucket  struck  the  post  and  swung  back, 
knocking  him  down  and  breaking  his  ankle. 

It  was  further  agreed  that  his  average  weekly  wages  were 
$14,  and  that  if  his  widow  was  entitled  to  recover,  she  would 
be  entitled  to  $7  for  a  period  of  three  hundred  weeks.  The 
insurance  company  denied  liability  on  the  ground  that  the 
death  did  not  result  from  the  accident. 

It  appeared  in  evidence  that  the  man  received  a  serious 
injury  arising  out  of  and  in  the  course  of  his  employment;  it 
was  an  injury  from  which  it  would  take  him  a  long  time  to 
recover  under  the  best  of  circumstances,  —  probably  six  months 
at  the  eariiest.  As  a  result  of  that  injury  he  had  an  attack  of 
delirium  tremens,  which  frequently  follows  injuries  to  men  who 
use  liquor  moderately  but  steadily;  there  was  no  evidence  that 
he  overindulged  in  the  use  of  intoxicating  liquor  at  any  time, 
but  it  was  in  evidence  that  he  drank  liquor  every  day  in  a 
moderate  amount,  generally  a  glass  of  whiskey  or  a  glass  of 
beer. 

Dr.  Mclvar  Woody,  who  had  charge  of  the  case  at  the  Bos- 
ton City  Hospital,  having  the  hospital  records  which  related  to 
this  case  with  him,  referred  to  them  in  answering  some  of  the 
questions:  the  employee  entered  the  hospital  as  a  patient  on 
May  19,  1914;   from  his  past  history  it  appeared  that  he  took 
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one  whiskey  or  beer  daily  —  was  always  well;  he  was  about  as 
strong  as  most  men  who  do  his  sort  of  work;  the  local  examina- 
tion showed  that  the  left  ankle  was  bruised  and  swollen  and 
there  were  blebs  on  the  inner  side;  there  was  crepitus  and 
mobility  at  both  malleoli,  with  a  slight  inward  displacement  of 
the  foot  —  that  is  called  a  Pott's  fracture;  that  taken  by  itself 
is  not  a  serious  injury;  when  he  came  in  on  the  19th  his  ankle 
was  set  and  a  pillow  and  side  splint  were  put  on;  it  was  set 
again  on  the  21st,  and  a  permanent  plaster  bandage  was  applied. 
The  doctor  had  charge  of  this  case  personally,  and  on  the  22d 
the  patient  became  delirious,  and  showed  signs  of  delirium 
tremens;  he  became  restless  and  had  to  be  transferred  to  the 
lower  ward.  In  Ward  E,  noisy,  violent  cases  are  taken  care  of; 
in  his  opinion  the  new  conditions  under  which  this  man  was 
placed  brought  on  the  delirium  tremens.  He  was  better  the 
next  day,  more  quiet;  his  delirium  had  passed,  and  his  tem- 
perature had  come  down;  his  prognosis  at  that  time  was  that 
he  had  passed  that  danger,  and  that  from  that  time  his  re- 
covery would  be  uninterrupted;  he  might  have  gone  home  in 
two  or  three  days  and  returned  to  the  out-patient  department 
every  week.  In  three  or  four  weeks  he  would  have  been  able 
to  take  off  the  plaster  cast  and  get  back  to  work  in  six  weeks  or 
so.  The  doctor  came  into  the  ward  one  morning  and  found  the 
patient  just  as  bad  off  as  ever  —  he  was  delirious  and  did  not 
know  where  he  was;  his  treatment  up  to  that  time  had  been 
not  to  supply  whiskey  at  all;  he  received  no  whiskey  from  the 
City  Hospital  by  way  of  treatment,  but  on  this  particular 
morning  the  doctor  would  say  that  the  man  was  intoxicated  — 
he  had  delirium  tremens.  He  was  permitted  to  have  visitors 
out  of  hours  at  the  time  he  had  the  first  upset  —  the  doctor 
thinks  he  had  a  good  many  visitors;  he  was  told  by  the  nurse 
in  charge  that  he  had  some  men  visitors.  From  May  23,  when 
the  doctor  expected  him  to  recover,  to  May  26,  when  he  found 
him  in  this  state  of  intoxication,  his  records  showed  marked 
improvement;  on  the  26th  or  27th,  when  he  saw  him,  his 
temperature  was  higher  than  it  had  been  at  any  time.  From 
that  time  to  the  time  of  his  death  his  condition  was  serious; 
his  temperature  was  between  101  and  102,  and  his  pulse  showed 
a  gradual  tendency  to  rise.     On  the  27th   two  things  were 
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reported  to  him,  —  that  an  empty  whiskey  bottle  had  been 
found  in  his  bed  and  that  he  had  been  walking  on  his  plaster 
cast.  The  doctor  did  not  know  the  size  of  the  bottle;  the  man 
must  have  walked  on  the  plaster  cast  when  he  was  intoxicated. 
He  was  not  supposed  to  leave  his  bed  —  he  had  not  been  told  to 
sit  up.  As  a  result  of  his  walking  on  the  plaster  cast,  the  X-ray 
showed  that  the  bone  had  been  displaced  and  a  species  of 
deformity  had  been  caused;  as  a  result  of  this  defonnity  a  new 
plaster  cast  was  applied.  No  ether  was  necessary  for  the  case 
—  he  did  not  feel  any  pain  at  all.  From  then  on  he  gradually 
grew  worse;  the  bone  where  it  had  been  puUed  out  of  position 
had  broken  through  the  skin.  In  his  opinion  the  immediate 
cause  of  the  sepsis  was  his  having  walked  on  the  plaster;  the 
cause  of  the  man's  death  was  alcoholic  deUrium  tremens.  The 
doctor  thinks  that  if  the  man  had  not  taken  the  whiskey  he 
would  have  recovered;  if  he  had  not  taken  the  whiskey,  which 
intoxicated  him,  he  would  not  have  walked  on  the  plaster,  and 
then  the  sepsis  would  not  have  set  in.  On  Simday  he  happened 
to  meet  Mrs.  Lynch,  and  he  explained  to  her  that  very  often 
it  was  thought  advisable,  and  if  it  would  help  his  chances  any, 
wanted  to  know  how  she  felt  about  having  his  leg  amputated, 
and  she  said  she  would  leave  that  to  the  judgment  of  the 
doctors.  In  reply  to  the  question,  "Was  this  man's  death  due 
to  sepsis?"  he  said:  "I  am  inclined  to  think,  from  the  lack  of 
reaction  against  the  sepsis,  that  that  plays  a  very  small  part 
in  his  death." 

Dr.  Timothy  Leary  stated  that  his  examination  of  the  body 
disclosed  a  fracture  of  both  bones  of  the  lower  leg,  and  there 
were  incised  wounds  on  either  side  discharging  pus.  His 
reading  of  the  report  made  to  him  by  the  hospital  leads  hini  to 
take  a  slant  in  the  direction  of  alcoholism  as  the  primary  and 
important  cause.  He  did  not  pay  much  attention  to  the  rise  in 
temperature,  but  after  seeing  the  leg  he  became  interested  in  the 
pus  process.  The  employee  had  shown,  from  the  record  of  the 
hospital,  a  relatively  steady  rise  in  temperatiu-e,  and  that  sort 
of  rise  in  temperature  is  exhausting,  —  as  much  exhausting  as 
deliriimi  tremens;  he  does  not  think  that  the  sepsis  could  have 
been  related  to  the  whiskey  that  he  took  in  the  hospital.  The 
whiskey  helped  to  lower,  still  further  the  resistance  which  was 
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already  low,  but  if  it  had  not  been  for  the  sepsis  in  the  leg  he 
would  frankly  have  related  the  whole  thing  to  alcohol.  The 
doctor  suggested  making  a  report  on  the  case,  after  viewing 
the  chart  at  the  hospital,  which  was  agreed  to  by  all  the 
parties. 

On  July  29,  1914,  the  following  report  was  made  by  Dr. 
Leary:  — 

In  re  case  of  Patrick  L>Tich,  I  have  made  a  study  of  the  City  Hospital 
record  of  Lynch's  temperature  and  pulse  and  of  the  X-ray  plates  made 
in  his  case.  The  temperature  chart  shows  an  initial  rise  in  temperature 
on  the  23d  of  June,  coinciding  in  time  to  his  first  attack  of  delirium 
tremens.  The  temperature  and  pulse  both  subsided  on  the  24th  and 
25th  to  essentially  normal.  On  the  26th  there  is  a  rising  temperature 
corresponding  with  the  finding  of  the  whiskey  bottle  in  his  bed.  Pulse 
and  temperature  are  both  elevated  irregularly  from  this  time  on  to  his 
death.  The  examination  of  the  X-ray  plates  discloses  an  almost  perfect 
position  of  the  fragments  as  first  set  up.  A  second  X-ray  plate,  taken 
on  the  27th  of  June  after  he  had  walked  on  the  plaster  cast,  shows  the 
fragments  markedly  displaced,  and  shows  the  outer  malleolus  placed  to 
a  position  where  the  ragged  fracture  had  impinged  upon  tissues  directly 
under  the  skin.  This  would  be  an  adequate  ca\ise  for  the  low-grade 
sepsis. 

I  shall  make  it  a  point  to  visit  you  and  exhibit  to  you  the  X-ray  plates 
which  illustrate  the  situation. 

My  final  opinion  is,  therefore,  that  in  all  human  probability  the  sepsis, 

which  was  the  immediate  factor  in  bringing  about  his  death,  was  related 

directly  to  the  traumatism  brought  on  by  his  walking  on  the  plaster  cast 

as  the  result  of  the  alcoholism  following  the  ingestion  of  whiskey  in  the 

hospital.  _  _ 

TnnoTHY  Leary, 

Medical  Examiner, 

A  meeting  of  the  arbitrators  was  held,  and  there  was  a 
difference  of  opinion  as  to  the  interpretation  of  Dr.  Leary's 
opinion;  the  matter  was  explained  to  Dr.  Leary,  and  a  further 
letter,  of  which  the  following  is  a  copy,  was  written  by  Dr. 
Leary,  in  which  he  explained  his  opinion:  — 

It  is  my  opinion  that  the  primary  cause  of  this  man's  death  was  the 
tflmmatism  and  related  sepsis  which  followed  his  walking  on  the  leg 
while  xmder  the  influence  of  alcohol.  It  has  been  assumed,  I  am  in- 
formed, that  I  stated  it  as  my  opinion  that  this  man  would  not  have  died 
had  he  not  sustained  this  second  injury.    I  have  not  so  stated.    The 
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initial  injury  and  the  habits  of  the  man  make  the  outcome,  as  in  any 
case  of  Pott's  fracture  in  an  alcoholic,  at  least  problematical. 

In  considering  the  case  it  is  impossible  to  eliminate  his  initial  injury, 
which  started  the  chain  of  events  which  culminated  in  his  death.  While 
I  consider  the  second  injury  and  the  related  sepsis  as  of  primary  im- 
portance, it  is  my  opinion  that  this  cannot  be  considered  as  a  new  process 
independent  of  and  unrelated  to  the  initial  accident. 

Timothy  Leary,  M.D. 

Add  above  to  my  opinion  of  July  29,  1914,  re  Patrick  J.  Lynch. 

At  this  conference  of  the  arbitrators  Dr.  Francis  D.  Donoghue, 
medical  advisor  of  the  Industrial  Accident  Board,  was  present, 
and  stated  that  in  his  opinion  the  accident  was  directly  respon- 
sible for  the  death,  and  that  the  accidental  happening  of  taking 
the  liquor  was  not  responsible  for  aggravating  it. 

It  appeared  in  evidence  that  while  he  was  still  in  the  hospital, 
the  injured  foot  not  healed  but  in  the  process  of  healing,  some 
one  brought  him  some  w^hiskey  in  a  bottle;  no  one  saw  the 
whiskey  brought,  no  one  knew  how  much  was  brought  or  how 
much  he  drank;  there  was  no  positive  evidence  that  without 
the  drinking  of  this  whiskey  the  case  would  have  had  any 
different  result;  without  the  accident,  and  the  foot  in  the 
condition  in  which  it  was,  the  sepsis  would  not  have  started  up; 
if  his  foot  had  not  been  in  the  condition  that  it  was  —  the 
direct  result  of  the  accident  —  he  would  not  have  died;  if  he 
died  of  alcoholism,  which  w^as  brought  to  a  focus  by  the  acci- 
dent, his  widow  would  be  entitled  to  recover. 

We  find,  therefore,  on  the  weight  of  the  evidence  that 
Patrick  Lynch  received  an  injury  arising  out  of  and  in  the 
course  of  his  employment;  that  this  injury  was  directly  respon- 
sible for  the  death;  and  that  the  accidental  taking  of  liquor 
while  under  treatment,  if  it  occurred,  was  not  responsible  for 
the  death  which  followed. 

We  find,  therefore,  that  his  widow,  Mrs.  Norah  Lynch,  is 
entitled  to  recover  at  the  rate  of  $7  a  week  for  a  period  of  three 
hundred  weeks. 

DrDLEY  M.  HOLMAN. 

Terence  J.  O'Donnell. 
John  G.  Brackett  dissents. 
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Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  April  1,  1915, 
at  9.30  A.M.,  and  aflBrms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

All  the  material  evidence  in  the  case  is  reported  by  the 
committee  of  arbitration,  except  the  testimony  of  Dr.  Francis 
D.  Donoghue,  the  Board's  medical  adviser. 

Dr.  Francis  D.  Donoghue  testified  substantially  as  follows: 
he  stated  that  he  had  examined  the  medical  testimony  in  the 
case  and  had  conferred  on  three  different  occasions  with  Dr. 
Timothy  Leary.  The  employee's  death,  in  his  opinion,  came 
about  by  reason  of  a  very  severe  fracture  of  the  leg,  the  fracture 
being  so  severe  that  the  integrity  of  the  skin  was  destroyed  by 
the  first  violence  so  that  organisms  could  pass  through.  Follow- 
ing the  injury  the  workman  had  a  certain  degree  of  sepsis,  his 
temperature  never  returning  to  normal.  The  temperature 
pursued  a  typical  course,  and  finally  there  was  more  sepsis, 
which  spread  from  the  point  of  fracture. 

If  the  employee,  having  sepsis  as  shown  by  the  hospital 
chart,  had  a  condition  of  sepsis  on  May  26,  1914,  and  took 
alcohol  in  any  quantity  it  would  reduce  his  temperature,  but 
would  accelerate  his  pulse.  In  this  case  the  temperature  and 
the  pulse  ran  together  at  all  times,  and,  following  the  alleged 
taking  of  alcohol  on  May  26,  his  temperatm^  shot  up  and  his 
pulse  and  respirations  remained  down.  In  the  opinion  of  the 
medical  adviser  alcohol  had  no  effect  upon  the  process  which 
was  going  on  in  the  leg.  Death  was  due  to  the  severity  of  the 
fracture  in  a  man  who  had  low  resistance,  by  reason  of  the  fact 
that  he  took  alcohol  regularly.^ 

Following  the  accident  the  employee  had  an  attack  of 
delirium  tremens,  which  quieted  down  about  May  26.  Of 
course  the  condition  that  a  man  is  in  because  of  the  delirium 
tremens,  with  the  lack  of  nutrition  and  the  lowering  of  his 
vital  force,  makes  him  a  subject  for  sepsis.  With  reference  to 
the  connection  between  the  walking  of  the  employee  on  bis 
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plaster  cast  and  the  alleged  taking  of  stimulants,  the  doctor 
stated  that  Dr.  Woody's  evidence  was  that  he  would  be  dis- 
charged in  two  or  three  days,  and  ordered  to  report  to  the 
out-patient  department.  This  shows  that,  in  the  opinion  of 
Dr.  Woody,  the  cast  was  sufficient  protection  to  permit  the 
employee  to  get  up.  In  view  of  this  fact,  that  the  cast  was  of 
sufficient  strength  to  permit  the  employee  to  get  up,  his  opinion 
was  that  the  second  injury  was  chargeable  to  an  improper  cast 
rather  than  to  an}i;hing  else. 

The  doctor  stated  further  that  he  saw,  in  all  the  evidence,  the 
usual  result  of  a  severe  fracture  in  an  alcoholic  patient,  —  the 
injury,  sepsis,  delirium  tremens,  sepsis,  death.  The  death  of 
the  employee,  irrespective  of  whether  or  not  he  took  alcohol,  is 
connected  by  a  chain  of  circumstances  with  the  injury.  The 
drinking  of  whiskey,  if  it  occurred,  did  not  aggravate  the  em- 
ployee's condition  materially. 

The  Board  finds  upon  all  the  evidence  that  the  employee, 
Patrick  Lynch,  received  a  personal  injury  arising  out  of  and 
in  the  course  of  his  employment,  on  May  19,  1914,  by  reason 
of  which  a  condition  of  sepsis  developed,  an  unbroken  chain  of 
causation  connecting  the  injury  of  May  19,  1914,  with  his 
death  on  June  15,  1914;  that  his  widow,  Norah  Lynch,  living 
with  him  at  the  time  of  his  injury  and  death,  is  conclusively 
presumed  to  be  wholly  dependent  upon  him  for  support;  that 
there  is  due  the  said  widow  from  the  insurer  a  weekly  com- 
pensation of  $7  for  a  period  of  three  hundred  weeks  from  the 
date  of  the  injury,  May  19,  1914. 

The  insurer  has  filed  requests  for  rulings  which  are  attached 
hereto. 

Nos.  1,  2,  3,  4  and  7  are  refused. 

With  reference  to  No.  5,  the  employee  has  sustained  the 
burden  of  showing,  by  a  fair  preponderance  of  the  evidence, 
that  the  injury  and  death  are  connected  by  an  unbroken  chain 
of  causation. 

No.  6  is  given. 

With  regard  to  Nos.  8,  9,  10  and  11  no  evidence  was  received, 
except  as  understood  and  agreed  upon  by  all  the  parties  and 
their  attorneys  at  the  hearing  before  the  committee  of  arbitra- 
tion.   The  Board  gave  the  insurer  an  opportunity  to  examine 
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Dr.  Francis  D.  Donoghue  at  the  hearing  on  review.  The 
findings  and  decision  of  the  Board  is  not  based,  in  any  degree, 
upon  the  evidence  given  by  Dr.  Francis  D.  Donoghue  before 
the  committee  of  arbitration,  and  the  statement  referring  to  the 
opinion  of  Dr.  Donoghue  is  hereby  stricken  from  the  record. 

No.  12  is  taken  care  of  by  the  agreement  arrived  at  between 
the  parties  at  the  hearing  on  review,  that  the  sentence  referred 
to  be  regarded  as  a  pathological  observation. 

As  to  No.  13,  the  Board  finds  that  the  alleged  taking  of 
alcohol  on  May  26,  1914,  had  no  material  aggravating  effect 
upon  the  condition  of  sepsis  which  caused  the  employee's 
death. 

No.  14  was  waived  by  the  insurer  at  the  hearing  on  review. 
The  filing  of  a  report  by  Dr.  Leary  was  agreed  to  at  the  hearing 
before  the  conmiittee. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Thomas  F.  Boyle. 

Insurer's  Requests  for  Rulings. 

1.  Upon  all  the  evidence  it  must  be  found  that  the  death  of 
the  employee,  Patrick  Lynch,  did  not  result  from  the  injury 
(Pott's  fracture)  received  in  the  course  of  the  employment. 

2.  The  drinking  of  the  whiskey  in  the  hospital  aggravated 
and  accelerated  the  employee's  condition. 

3.  The  walking  upon  the  injured  ankle  by  the  employee  after 
drinking  the  whiskey  aggravated  and  accelerated  the  employee's 
condition. 

4.  Sepsis,  the  chief  cause  of  the  employee's  death,  was  caused 
by  the  walking  upon  the  injured  ankle. 

5.  The  burden  is  upon  employee  or  his  representatives  to 
prove  that  death  resulted  from  the  Pott's  fracture. 

6.  The  employee  must  behave  reasonably,  and  if  the  in- 
capacity or  the  continuance  of  the  incapacity  after  a  certain 
time  is  due  to  the  fact  that  he  has  not  behaved  reasonably, 
then  it  is  not  a  consequence  of  the  accident  but  a  consequence 
of  his  own  unreasonableness. 
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7.  A  new  and  independent  cause  (drinking  the  whiskey  and 
walking  upon  the  injured  ankle)  intervened  between  the 
original  injury  and  the  death. 

8.  No  evidence  may  be  received  by  the  committee  of  arbi- 
tration from  any  person  imless  the  insurer  or  its  attorney  is 
present,  and  unless  the  insurer  or  its  attorney  is  given  the 
right  to  examine  or  cross-examine  said  person. 

9.  Testimony  or  opinions  given  by  the  medical  adviser  of  the 
Industrial  Accident  Board  may  not  be  considered  by  the 
comnuttee  of  arbitration  imless  the  insurer  or  its  attorney  is 
present  when  such  testimony  or  opinions  are  given  and  is  given 
the  right  to  examine  or  cross-examine  said  medical  adviser. 

10.  Testimony  or  opinions  given  by  the  medical  adviser  of 
the  Industrial  Accident  Board,  or  parts  thereof,  may  not  be 
incorporated  in  the  report  of  the  committee  of  arbitration  unless 
the  insurer  or  its  attorney  is  present  when  such  testimony  or 
opinions  are  given  and  is  allowed  to  examine  or  cross-examine 
said  medical  adviser. 

11.  The  ninth  paragraph  on  page  400  of  the  report  of  the 
conmiittee  of  arbitration,  which  refers  to  the  opinion  of  Dr. 
Donoghue,  shall  be  stricken  out. 

12.  The  following  sentence  from  the  second  letter  of  Dr. 
Leary,  found  in  the  report  of  the  committee  of  arbitration 
(page  400),  "while  I  consider  the  second  injury  and  the  related 
sepsis  as  of  primary  importance,  it  is  my  opinion  that  this 
cannot  be  considered  as  a  new  process  independent  of  and  un- 
related to  the  initial  accident,"  involves  a  question  of  law  and 
shall  be  stricken  from  the  report. 

13.  The  employee  was  found  in  a  state  of  intoxication  (drunk) 
by  Dr.  Woody  on  May  26,  1914.  An  empty  whiskey  bottle 
was  found  in  the  employee's  bed  at  about  this  time.  While 
in  this  state  of  intoxication  the  employee  walked  upon  his 
injured  ankle. 

14.  The  insurer  shall  have  the  right  to  examine  or  cross- 
examine  Dr.  Leary  in  regard  to  his  letters  set  forth  in  the 
report  of  the  committee  of  arbitration,  and  as  to  his  opinions 
therein  expressed. 

By  its  Attorneys, 

Sawyer,  Hardy,  Stone  &  Morrison. 
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Case  No.  1087. 

Richard  J.  Kermer,  Employee, 
Coleman  Brothers,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  In- 
surer. 

Arising  out  of  the  Employment.  Disease.  Hydrocele. 
Chronic  Condition  not  accelerated  by  Personal 
Injury. 

The  evidence  showed  that  the  employee's  work  did  not  require  him  to  carry  bags 
of  coal  in  such  a  manner  as  would  injure  and  irritate  the  part  of  the  body 
affected  by  the  condition  of  hydrocele  which  incapacitated  him  for  work. 
The  customary  manner  in  which  employees  carried  such  bags  was  on  the 
shoulder.  The  disease  from  which  he  is  buffering  id  chronic  hydrocele,  which 
had  been  developing  gradually,  unaccelerated  by  reason  of  a  personal  injury 
arising  out  of  his  employment. 

Held^  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Richard  J.  Kermer 
V.  Employers'  Liability  Assm'ance  Corporation,  Ltd.,  this  being 
case  No.  1087  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  John  F.  Garry, 
representing  the  employee,  and  W.  Lloyd  Allen,  representing 
the  insurer,  being  duly  sworn,  heard  the  parties  and  their 
witnesses  at  the  Aldermanic  Chamber,  City  Hall,  Cambridge, 
Mass.,  Monday,  Aug.  17,  1914,  at  2  p.m. 

John  M.  Morrison  appeared  as  counsel  for  insurer. 

The  report  and  claim  on  the  basis  of  an  alleged  injury  on 
Oct.  15,  1913,  was  made  in  April,  1914. 

It  appeared  that  the  employee,  a  man  sixty-eight  years  of 
age,  whose  occupation  was  that  of  a  coal  lumper,  lifting  and 
carrying  baskets  and  bags  of  coal  at  the  coal  yard  and  from 
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the  wagon  to  the  customers*  houses,  and  places  of  delivery,  was 
incapacitated  at  the  time  of  the  hearing  by  reason  of  hydrocele, 
and  that  he  had  been  incapacitated  from  such  cause  during  a 
considerable  time  before  the  hearing.  The  question  raised  was 
whether  this  hydrocele,  with  its  incapacity,  was  due  to  an 
injury  received  by  him  in  the  course  of  and  arising  out  of  his 
employment. 

The  employee  did  not  appear  at  the  hearing,  it  being  stated 
that  he  was  then  confined  to  his  bed.  Evidence  was  re- 
ceived from  the  employee's  wife,  Mrs.  Richard  J.  Kermer,  his 
daughter,  Mrs.  May  Morrison,  who  lived  in  the  family  with  the 
father,  and  Dr.  John  E.  Dwyer,  his  physician;  also  from  Dr. 
Harrison  G.  Blake,  Alexander  Russell,  superintendent,  and 
James  Kelley  and  Thaddeus  J.  Meehan,  fellow  workmen  called 
by  the  insurer. 

A  statement  dated  Sept.  21,  1914,  made  by  the  employee, 
Richard  J.  Kermer,  was,  however,  received  in  evidence  in  his 
behalf,  with  the  consent  of  counsel  for  insurer,  a  copy  of  which 
is  hereafter  set  forth :  — 

I  noticed  a  swelling  of  the  scrotum  a  short  time  before  Oct.  15,  1912. 
At  that  time  it  was  about  twice  the  natural  size,  and  it  caused  some  pain 
while  lifting.  When  I  lifted  heavy  weights  of  about  100  pounds  it  hurt 
me  the  most.  It  first  started  some  little  time  before  Oct.  15,  1912.  On 
Oct.  15,  1914,  I  felt  difficulty  in  walking.  I  had  not  lifted  any  weights 
heavier  than  usual  upon  that  date.  I  had  never  talked  with  any  one 
about  the  swelling  before  that  time  nor  at  that  time.  I  do  not  know  the 
exact  date  when  it  started  to  swell. 

Dr.  John  E.  Dwyer  testified  that  the  employee  never 
mentioned  any  specific  occasion  or  instance  of  receiving  a  strain 
during  his  work,  but  said  that  he  remembered  the  employee 
saying  something  about  receiving  some  sort  of  a  strain  or 
strains  at  his  work;  that  he  gave  medical  treatment  to  the  em- 
ployee in  November,  1912,  and  at  this  time  the  swelling  of  the 
scrotum  was  about  as  large  as  the  crown  of  a  hat,  and  that  he 
treated  it  by  means  of  a  puncture.  He  further  testified  that 
hydrocele,  which  was  what  the  employee  was  suffering  from, 
might  have  come,  if  caused  by  a  trauma,  in  his  opinion,  in  as 
short  a  time  as  a  month  before  he  found  it  enlarged,  as  he 
stated  in  November,  1912 
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Mrs.  Richard  J.  Kermer  testified  that  her  husband  had  told 
her  when  he  quit  work  in  November,  1912,  that  he  had  received 
a  strain  in  the  preceding  October,  but  that  he  had  not  told  her 
of  any  such  strain  at  the  time  it  occurred.  She  stated  that 
she  had  never  noticed  any  swelling  before  the  time  her  husband 
was  taken  down  ill  in  November,  the  month  in  which  Dr. 
John  E.  Dwyer  found  the  glands  swollen  as  large  as  he  testified 
them  to  be  in  his  evidence  referred  to  above.  In  her  direct 
examination  Mrs.  Richard  J.  Kermer  stated  that  she  was  not 
aware  of  her  husband  being  afflicted  with  this  trouble  before  it 
came  in  November,  1912,  but  in  cross-examination  she  stated 
that  her  husband  was  slightly  afflicted  with  it  before  this  time. 

]Mrs.  May  Morrison  testified  that  her  father  was  able  to 
perform  his  work  and  did  so  before  October  and  November, 
1912,  at  about  which  time  he  was  taken  down  sick,  and  that 
she  never  knew  about  his  having  any  trouble,  as  complained 
of,  before  that  time. 

Alexander  Russell,  the  superintendent,  and  James  Kelley  and 
Thaddeus  J.  Meehan,  the  two  fellow  workmen  who  worked  on 
teams  together  with  the  employee,  testified  that  they  had 
noticed  a  swelling  during  more  than  a  year  prior  to  October, 
1912,  which  was  so  large  that  they  could  see  it  through  the 
employee's  clothing;  that  at  that  time  it  appeared  as  large  as 
their  two  hands  held  together;  and  that  the  employee  was, 
during  this  time,  able  to  continue  at  his  work. 

Dr.  Harrison  G,  Blake,  called  by  the  insurer,  testified  that 
he  examined  the  employee  in  May,  1914,  and  found  him 
suffering  from  hydrocele,  which  is  a  collection  of  fluid  in  the 
cavity  of  the  scrotum,  or  back,  outside  of  the  gland  itself. 
Acute  hydrocele  comes  on  sometimes  as  the  direct  result  of  a 
direct  blow  on  the  testicle,  producing  an  inflammation  of  the 
testicle  —  direct  inflammation  or  injury  to  the  gland  itself. 
Chronic  hydrocele  is  entirely  different.  The  largest  number  of 
cases  come  on  subsequently  in  old  men.  The  causes  of  these 
are  somewhat  obscure;  it  is  thought  to  be  some  interference 
with  the  turn  of  fluid  through  the  veins.  It  comes  on,  also,  as 
a  result  of  inflammatory  conditions.  He  testified  that  cases 
of  chronic  hydrocele  came  on  slowl}%  and  were  often  developing 
gradually  for  years;  that  in  acute  cases  which  came  from  a  blow 
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upon  the  testicles  the  fluid  would  gather  and  the  swelling  come 
more  rapidly;  and  that  the  employee  had  told  him  that  he  had 
met  with  no  accident.  "He  told  me  there  was  no  accident, 
just  general  stress  of  his  work,  —  long-continued  work." 

The  committee  finds  on  the  weight  of  all  the  evidence  that 
the  employee  is  suffering  from  chronic  hydrocele,  which  had 
been  gradually  developing  for  more  than  a  year  previous  to  the 
date  of  the  alleged  injury;  and  that  it  was  not  shown  to  have 
originated  or  to  have  been  caused  by  an  injury  received  in  the 
course  and  arising  out  of  his  employment. 

David  T.  Dickinson. 

W.  Lloyd  Allen. 
John  F.  Garry  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  at  the  Hearing 
Room,  Industrial  Accident  Board,  New  Albion  Building, 
Boston,  Mass.,  on  Thursday,  Jan.  21,  1915,  at  3  p.m.,  and 
a£5rms  and  adopts  the  findings  and  decision  of  the  committee  of 
arbitration,  and  further  finds  and  decides  as  follows:  — 

The  report  of  the  committee  of  arbitration  contains  all  the 
material  evidence  presented  thereto,  and  the  following  is  all 
the  material  evidence  heard  by  the  Industrial  Accident  Board 
at  the  hearing  on  review. 

The  following  report  of  Dr.  Francis  D.  Donoghue,  the 
medical  adviser  of  the  Board,  was  introduced  in  evidence:  — 

The  Case  of  Richard  J.  Kermer. 

Age:  65.    Married. 

Residence:  282  Windsor  Street,  Cambridge. 

Occupation:  Laborer. 

Attending  physician:  Dr.  J.  E.  Dwyer,  Cambridge. 

Date  of  accident:  Oct.  15,  1912. 

Date  of  examination:  Nov.  7,  1914. 

Nature  of  accident:  He  says  that  his  work  was  lifting  coal,  100  pounds 
in  each  bag,  and  he  would  occasionally  get  a  strain.  He  had  a  bunch  on 
the  right  scrotum  for  a  month  before  October,  and  he  also  felt  pain. 
He  says  he  went  to  work  in  November  for  two  days,  and  then  he  worked 


Digitized  by  VjOOQ IC 


KERMER  V.   employers'   LIABILITY  ASSURANCE  CORP'N,   LTD.     409 

until  the  week  before  Thanksgiving.  He  had  Dr.  Dwyer  in  December, 
who  tapped  it.  He  was  tapped  twice  at  the  Peter  Bent  Brigham  Hospital. 
Says  he  was  operated  upon  at  Peter  Bent  Brigham  Hospital  in  June  or 
July  of  1914  for  hydrocele.  Says  he  cannot  work  on  account  of  hydrocele, 
and  cannot  walk  on  floor.    Says  now  he  gets  up  afternoons. 

He  has  been  married  forty-two  years.  Two  children  living.  Five 
children  died  as  they  were  bom.    Son  of  twenty-two  died. 

Examination  shows  a  man  of  poor  nutrition  lying  in  bed.  Pulse  84. 
Arteries  tense  and  tortuous.  Pulse  is  small  and  regular.  Heart  enlarged. 
Presystolic  murmur.  Right  groin  shows  a  scar  4  inches  long,  right  in- 
guinal region.  There  is  thickening  of  the  covering  of  the  right  testicle, 
possibly  of  the  testicle  itself.  Romberg  absent.  Knee  jerks  present. 
No  serious  illness.  No  other  accident.  Weighed  170  pounds,  now  weighs 
130  pounds.  This  man  presents  a  picture  of  decay  incident  to  work  and 
advancing  years. 

This  history  of  the  children  in  the  family  is  suspicious.  There  may 
be  some  underlying  cause  for  this  picture  of  early  decay,  as  he  presents 
a  physical  condition  of  a  man  ten  years  older  than  the  age  that  he  gives. 
It  is  unusual  for  hydrocele  to  come  from  a  single  blow,  but  acute  hydrocele 
is  possible,  and  usually  clears  up  under  strapping.  Chronic  hydrocele 
is  due  to  chronic  irritation  of  the  sac,  and  this  is  usually  considered  to 
come  from  the  method  of  wearing  clothes,  or  of  sitting  with  legs  crossed, 
or  similar  irritation  of  that  kind.  It  is  doubtful  if  such  a  condition 
would  arise  from  lifting  coal  as  he  described,  because  if  there  was  irrita- 
tion sufficient  to  account  for  acute  hydrocele  it  would  be  accompanied 
by  such  pain  that  the  man  would  be  imable  to  do  it. 

It  is  of  course  possible  that  he  had  a  chronic  hydrocele  which  was 
inflamed  by  striking  it  on  some  particular  occasion,  but  that  is  not  the 
disability  from  which  he  is  now  suffering.  His  present  disability  does 
not  seem  to  me  to  be  connected  with  hydrocele  or  with  the  operation 
which  he  imderwent. 

Francis  D.  Donoghue,  M.D. 

P.S.  After  examining  the  Peter  Bent  Brigham  Hospital  report,  in 
which  there  is  a  suggestion  of  an  old  sore,  and  which  is  not  conclusive 
as  to  the  exact  indication,  but  points  towards  the  same  condition  which 
I  indicated  in  my  report  of  November  7,  in  regard  to  the  history  of  the 
children  in  the  family  I  would  say  that  the  case  presents  the  appearance 
of  advanced  arteriosclerosis,  and  that  his  present  disability  is  not  due 
to  hydrocele.  It  is  possible  on  all  the  history  that  an  old  chronic  hydrocele 
was  inflamed  while  at  his  work. 

His  period  of  disability  should  not  be  considered  longer  than  the  period 
that  the  hydrocele  quieted  down  after  its  tapping,  which  would  be  some 
time  in  December,  1912.  His  present  condition  is  not  related  to  the 
hydrocele,  and  is  not  an  aggravation  of  it. 

Francis  D.  Donoghue,  M.D. 
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The  hospital  record  follows:  — 

Abstract  of  House  Record,  Peter  Bent  Brigham  Hospital. 

Admitted  June  18,  1914. 

Complaint:  "Rupture;"  fifteen  months  ago  right  testicle  began  to 
swell;  six  months  ago  patient  was  tapped  for  hydrocele.  There  is  no 
pain  except  when  patient  desires  to  urinate  and  cannot.  Patient  is  fairly 
weU  developed  and  nourished.  Skin  shows  numerous  large  scaling  warts 
over  back.  Nose  is  considerably  deviated,  probably  from  an  old  trauma. 
External  genitalia.  Right  scrotum  is  very  much  enlarged  by  a  tense 
fluctuant  tumor  about  the  size  of  a  large  orange,  which  extends  up  into 
inguinal  canal.  It  is  fluctuant,  translucent,  not  tender,  and  the  over- 
lying skin  is  not  red  or  bound  down.  The  right  testicle  cannot  be  felt. 
The  left  testicle  is  apparently  normal.  On  vental  surface  of  penis  1  c.  m. 
from  meatus  is  a  perforation  into  urethra,  the  result  of  an  old  sore. 

June  20:  Operation.    Excision  of  large  hydrocele  sac. 

Jime  26:  Stitches  all  out.  Some  separation  of  skin  edges  at  lower 
end  of  the  wound.  Much  fluid  in  scrotum,  which  is  extending  up  canal 
and  causing  considerable  tension  in  lower  end  of  wound.  His  temperature 
rises  occasionally  to  100  degrees. 

June  28:  Right  scrotum  tapped  for  180  c.c.  of  fluid  blood.  The  wound 
is  clean  and  ahnost  healed. 

July  3:  Scrotum  ts^pped  and  150  c.c.  of  thin,  watery,  blood-tinged 
fluid  removed.    Scrotum  well  supported. 

July  11:  Since  last  note  fluid  in  right  scrotum  has  reaccumulated 
shghtly,  necessitating  tapping;  75  c.c.  of  straw-colored,  nonblood-tinged 
fluid  obtained.  Patient  was  given  proper  support  and  sent  home,  with 
instructions  to  return  to  0.  P.  D.  in  case  of  recurrence. 

Diagnosis:  Hydrocele,  right. 

Dr.  Francis  D.  Donoghue  testified  that  he  examined  the 
above  employee  on  Nov.  7,  1914,  in  the  presence  of  his  assist- 
ant and  the  employee's  wife;  that  he  received  the  statement 
that  there  were  two  children  living  and  that  five  died  as  they 
were  born  from  Mrs.  Kenner;  that  what  .he  meant  by  a  man 
of  poor  nutrition  in  his  report  was  a  man  who  is  thin  and 
shows  loss  of  the  tissues  under  the  skin,  fat  tissues,  so  that  the 
skin  is  loose  and  the  muscles  flabby,  due  to  some  physical 
debility;  that  the  man's  condition  was  due  to  poor  uutrition, 
which  poor  nutrition,  in  view  of  the  heart  and  blood  vessels, 
was,  in  his  opinion,  due  to  the  arteriosclerosis  which  the  man 
has;  that  the  man  has  a  general  arteriosclerosis  with  an  en- 
larged heart;  that  he  would  expect  this  condition  to  exist  in  a 
man  of  his  age  with  his  condition  of  arteries;  that  it  is  possible 
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for  a  man  with  arteriosclerosis  to  work  for  a  number  of  years; 
that  a  man  in  this  condition  is  liable  to  be  thrown  off  his  work- 
ing ability  through  a  moderate  accident,  or  without  any  acci- 
dent at  all;  that  the  right  groin  shows  a  scar  4  inches  long,  this 
scar  resulting  from  an  operation  at  the  Peter  Bent  Brigham 
Hospital;  that  this  operation  was  performed  for  hydrocele; 
that  the  thickness  of  the  covering  of  the  right  testicle  is  due, 
first,  to  the  thick  sac,  part  of  which  was  removed  by  operation, 
and  second,  to  the  scar  tissue  which  came  through  the  healing 
in  the  other  tissues;  that  this  man's  loss  of  weight  from  170  to 
130  pounds  was  due  to  insuflBcient  nutrition;  that  the  opera- 
tion for  hydrocele  might  have  aggravated  the  man's  condition, 
or  might  be  a  partial  cause  for  his  loss  of  weight;  that  is,  the 
operation  might  be  some  factor  with  the  other  conditions.  The 
medical  adviser  stated  that  he  based  his  opinion,  that  it  was  a 
suspicious  circumstance  in  the  history  of  a  family  to  learn  that 
five  children  died  at  birth,  upon  the  statement  of  the  em- 
ployee's wife  that  such  was  a  fact,  and  that  if  it  were  true,  as 
the  wife  now  claims,  that  only  two  died  at  birth  he  would 
modify  his  opinion  somewhat.  The  medical  adviser  stated 
further  that  it  is  unusual  for  hydrocele  to  come  from  a  single 
blow;  that  acute  hydrocele  may  come  from  a  severe  blow  and 
that  this  type  usually  clears  up;  that  an  acute  hydrocele  would 
not  lead  to  chronic  hydrocele  unless  there  was  a  continuing 
irritation;  that  it  is  possible,  but  very  unusual,  if  the  employee 
had  received  a  strain  or  blow  producing  acute  hydrocele,  that 
it  might  develop  into  chronic  hydrocele,  even  if  he  had  medical 
treatment;  that  chronic  hydrocele  is  due  to  chronic  irritation  of 
the  sac,  such  as  the  method  of  wearing  clothes,  or  of  sitting 
with  the  legs  crossed;  that  the  strain  of  lifting  hundred-pound 
bags  of  coal  would  produce  it,  if  the  bags  came  in  contact  with 
the  place  where  it  developed;  that  he,  the  doctor,  asked  the 
employee  how  he  lifted  the  coal,  and,  based  upon  what  the  em- 
ployee told  him,  he  formed  the  opinion  that  it  was  very  doubt- 
ful that  he  received  the  injury  from  lifting  the  bags  of  coal, 
because  if  there  were  irritation  suflBcient  to  account  for  acute 
hydrocele  it  would  be  accompanied  by  such  pain  that  the  man 
would  be  unable  to  work;  that  the  fact  that  the  man  did 
work  while  in  this  condition  showed  to  the  doctor  that  it  was 
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an  ordinary  type  of  hydrocele  from  chronic  irritation,  and  not 
from  any  particular  one;  that  chronic  hydrocele  is  not  dis- 
abling or  painful;  that  if  it  were  a  fact  that  this  hydrocele  were 
present  in  1911,  a  year  before  he  stopped  work,  it  would  con- 
firm the  doctor's  opinion  that  it  was  an  old  one;  that  he  could 
not  say  just  how  old  it  was,  except  that  it  was  an  old  case; 
that  there  were  adequate  conditions  in  the  arteriosclerosis,  and 
in  the  general  emaciated  condition  of  this  man  with  or  without 
hydrocele,  to  cause  him  to  give  up  work  when  he  did. 

Dr.  Charles  B.  Dolan  testified  substantially  that  he  examined 
the  employee  around  February,  1914;  that  he  found  an  old 
man  in  bed,  rather  emaciated  and  suffering  from  chronic 
hydrocele;  that  he  saw  this  man  in  the  interest  of  the  Royal 
Arcanum;  that  this  man  was  more  disabled  than  his  sixty-five 
years  would  seem  to  justify;  that  he  had  a  large  chronic  hydro- 
cele which  was  not  due  to  a  recent  injury,  but  was  an  old  one, 
how  old  the  doctor  could  not  say;  that  the  man  was  abnor- 
mally impressed  by  the  seriousness  of  the  thing  and  was  under 
the  impression  that  this  hydrocele  was  certain  to  grow  fatal; 
that  he  advised  him  to  have  it  tapped;  that  he  did  not  see  the 
man  again  for  several  weeks,  at  which  time  he  advised  him  to 
have  an  operation,  and  succeeded  in  getting  him  in  the  Brigham 
Hospital;  that  the  operation  proved  that  this  was  a  chronic 
hydrocele;  that  the  operation  was  not  perfectly  successful 
immediately,  and  the  hydrocele  had  to  be  cut  twice  following 
the  operation  while  he  was  in  the  hospital;  that  since  leaving 
the  hospital  the  hydrocele  had  subsided;  that  the  day  the  em- 
ployee went  to  the  hospital  he  was  absolutely  unwilling,  and 
was  convinced  that  he  could  not  walk  and  a  carriage  was 
procured;  that  he  would  not  walk  home  and  refused  to  walk 
while  in  the  hospital;  that  he  is  absolutely  bedridden  through 
the  distorted  condition  of  his  own  mind;  that  at  the  time  he 
made  his  examination  it  was  not  possible  to  say  whether  the 
hydrocele  had  existed  for  one  year  or  ten  years;  that  he  would 
expect  an  acute  hydrocele  to  clear  up  in  a  few  weeks,  and  if  it 
ran  on  to  a  few  months  he  should  think  it  had  become  chronic; 
that  the  man's  exaggerated  ideas  caused  him  to  cease  work 
because  he  thought  this  condition  would  result  fatally;  that 
at  the  time  of  the  doctor's  examination  the  man  was  not  in  a 
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fit  condition  to  perform  work.  Dr.  Dolan  stated  that  the  em- 
ployee had  not  given  him  a  history  of  having  received  an 
injury,  and  that  he  agreed  with  the  statement  of  Dr.  Harrison 
G.  Blake,  as  reported  by  the  committee  of  arbitration. 

Mrs.  Katherine  Ketmer,  wife  of  the  employee,  testified  that 
she  was  sixty-five  years  of  age;  that  she  had  had  six  children; 
that  two  daughters  are  now  living,  age  thirty-two  and  twenty- 
six  years;  that^a  grown-up  son,  age  twenty-two  years,  died  from 
pleurisy,  and  a  daughter,  age  seventeen,  died  with  pneumonia; 
that  two  children  lived  a  few  hours  after  they  were  born;  that 
before  the  first  child  was  bom  she  let  a  lamp  fall  and  the  child 
was  born  a  week  before  it  should  have  been. 

Alexander  Russell  testified  that  he  had  worked  for  Coleman 
Brothers  for  sixteen  years;  that  he  had  carried  bags  of  coal 
weighing  100  pounds;  that  it  was  the  general  practice  to  carry 
these  bags  of  coal  on  the  shoulder;  that  two  men  loaded  the 
team  with  these  bags,  one  man  lifting  the  bag  from  the  ground 
and  swinging  it  to  the  other  man;  that  at  times  one  man  was 
sent  out  with  a  team,  and  that  man  would  have  to  unload  same. 

Thaddeus  J.  Meehan  testified  that  he  worked  in  the  coal  yard 
of  Coleman  Brothers;  that  it  was  customary,  when  the  coal 
was  put  in  bags,  to  carry  same  on  the  shoulder;  that  there  are 
times,  very  seldom,  when  the  bags  would  be  carried  in  front 
against  the  scrotum,  but  that  it  was  not  the  customary  maimer 
of  carrying  coal;  that  in  delivering  coal  they  generally  have  a 
coalshute  and  carry  the  bags  on  their  shoulder  and  dump  the 
coal  into  the  shute,  but  in  carrying  the  bags  a  very  short 
distance  they  might  be  carried  in  front. 

James  Kelley  testified  that  he  had  been  working  at  the  coal 
business  for  twenty-three  years,  and  that  he  always  carried 
bags  of  coal  on  his  shoulder,  no  matter  how  short  the  distance 
might  be;  that  two  men  generally  loaded  a  team;  one  man 
lifting  the  bag  from  the  ground  to  his  knee  and  then  swinging 
it  to  the  other  man,  and  that  in  lifting  the  Wag  to  the  knee  the 
bag  did  not  touch  the  body. 

The  evidence  shows  that  it  was  customary  to  carry  bags  of 
coal,  such  as  the  employee,  Richard  J.  Kermer,  was  employed 
to  carry,  on  the  shoulder,  and  not  in  such  a  manner  as  would 
injure  and  irritate  the  part  of  the  body  affected  by  the  condi- 
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tion  of  hydrocele  which  now  incapacitates  the  employee.  The 
weight  of  the  evidence  siiows,  further,  that  the  disease  from 
which  the  employee  is  suffering  is  chronic  hydrocele,  which  had 
been  developing  gradually  for  more  than  a  year  previous  to  the 
date  upon  which  the  personal  injury  is  alleged  to  have  occurred; 
and  that  the  inability  of  said  employee  to  follow  his  employ- 
ment has  been  and  is  now  due  solely  to  the  progress  and 
development  of  the  condition  of  hydrocele,  unaccelerated  by 
reason  of  a  personal  injiuy  arising  out  of  and  in  the  course  of 
his  employment. 

The  Board  finds,  therefore,  upon  all  the  evidence  that  the 
employee,  Richard  J.  Kermer,  did  not  receive  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment,  and  that 
said  employment  was  not  a  contributing  cause  to  the  condition 
of  hydrocele  which  now  incapacitates  him. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Thomas  F.  Boyle. 
Joseph  A.  Parks. 


Case  No.  1088. 

Peter  Leonard,  Employee. 
McNally  Construction  Company,  Employer. 
Employers'   Liability   Assurance   Corporation,   Ltd.,    In- 
surer. 

Arising  out  of  the  Employment.  Disease.  Varicosity. 
Condition  of  Varicose  Veins,  Alleged  After-effect, 
NOT  DUE  TO  Personal  Injury. 

The  employee  received  a  personal  injury  by  reason  of  the  caving  in  of  a  gravel 
bank,  and  received  compensation  for  a  period  of  about  six  months.  There- 
after  the  insurer  refused  to  pay  compensation,  and  the  employee  claimed 
that  a  condition  of  varicose  veins,  as  an  after-effect  of  the  accident,  prevented 
him  from  resuming  work.  The  evidence  showed  that  this  condition  had 
existed  prior  to  and  was  not  due  to  the  injury. 

Held^  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 
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Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Peter  Leonard  x. 
Employers*  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  1088  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Laurence  S. 
Perry,  representing  the  employee,  and  Edward  W.  Holmes, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  New  Bedford,  Mass., 
on  Tuesday,  Sept.  22,  1914,  at  2  p.m. 

Charles  C.  Connor  appeared  as  counsel  for  the  employee,  and 
Homer  W.  Hervey  appeared  for  the  insurer. 

This  employee,  a  man  fifty  years  of  age,  received  an  injury 
on  Jan.  30,  1914,  arising  out  of  and  in  the  course  of  his  em- 
ployment. His  average  weekly  wages  were  $10.50.  He  was 
working  as  a  laborer,  assisting  in  the  digging  of  a  cellar  near  a 
gravel  bank,  when  a  part  of  the  bank  fell  on  him,  throwing  him 
to  the  ground.  He  fell  forward  and  was  held  to  the  ground  by 
a  large  fragment  of  frozen  earth,  estimated  to  weigh  about  a 
ton,  which  fell  or  rolled  upon  his  back.  The  earth  was  removed 
from  him  by  other  workmen,  and  he  was  unconscious  for  a 
time,  probably  some  minutes.  After  regaining  consciousness  he 
was  taken  to  the  hospital,  where  it  was  found  that  he  was  not 
suffering  from  any  serious  shock  to  the  nervous  system,  but, 
according  to  the  hospital  record,  he  sustained  a  wrenched  spine, 
contusion  of  the  right  knee,  contusion  of  the  left  ankle  and 
had  a  laceration  of  the  lower  lip.  No  further  record  of  con- 
tusions resulting  from  the  injury  were  made  at  the  hospital. 
He  was  paid  compensation  at  the  rate  of  $5.25  per  week  for 
total  disability  to  June  13,  1914,  when  it  was  stopped  by  the 
insurer  on  the  ground  that  his  incapacity  had  ceased. 

His  physician.  Dr.  Chrysostom  J.  Leary,  who  treated  him 
and  testified  at  the  hearing,  stated  on  March  5,  1914,  that  in 
his  opinion  his  total  disability  from  the  injury  would  last  four 
weeks  and  five  days  from  Feb.  9,  1914,  at  which  last  date  he 
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had  examined  the  employee;  and  in  another  statement  dated 
March  10,  1914,  he  expressed  the  opinion  that  the  total  dis- 
ability would  last  for  eight  weeks  from  said  date,  bringing  it  to 
May  5,  1914. 

Dr.  Holder  C.  Kirby,  an  impartial  physician  appointed  by 
the  Board,  examined  the  employee  on  June  4,  1914,  and  made 
a  report,  of  which  the  following  is  a  copy:  — 

Peter  Leonard,  295  Cedar  Street,  New  Bedford,  Mass. 

History:  Age,  50.    Sex,  male.    Color,  white.    Single. 

1-30-14:  Was  working  at  the  Star  Store  building  when  a  bank  of 
dirt  fell  upon  back,  right  leg  and  left  ankle. 

Admitted  to  St.  Luke  Hospital  at  once. 

Discharged  from  the  hospital  2-2-14. 

Complaint:  Complaint  at  present  time,  soreness  in  the  right  knee 
joint,  left  ankle  joint  and  pain  in  back.  Back  fails  to  show  any  visible 
trace  of  former  injury;  no  tenderness;  neither  is  there  any  limitation 
of  motion.  The  right  knee  joint  is  normal  in  size  and  contour,  has  a 
normal  range  of  motion  and  there  are  no  scars  upon  it,  and  it  is  not  tender. 
The  left  ankle  joint  is  normal  in  size,  contour,  has  a  normal  range  of 
motion  and  no  scars  are  evident.  Both  legs  have  varicose  veins  very 
pronounced  in  development,  but  these  antedate  the  injiuy  by  years. 

Opinion:  My  jud^nent  is  that  this  man  is  not  now  suffering  any 
effects  of  the  injury  of  Jan.  30,  1914,  and  he  is  as  able  to  work  now  as 
previously. 

Holder  C.  Kirbt. 

The  employee  testified  at  the  hearing  that  he  was  still 
suffering  from  a  weakness  and  lack  of  power  in  the  right  knee; 
pains  in  his  left  ankle,  particularly  bad  at  night,  and  pain  in 
the  small  of  his  back;  a  general  weakness  and  lack  of  energy; 
and  varicose  veins  in  both  legs,  particularly  in  the  neighborhood 
of  the  knee  and  calves.  He  testified  that  he  had  not  noticed 
that  he  had  any  varicose  veins  before  the  injury,  and  that  he 
had  worked  as  a  laborer  before  the  injury  at  hard  work  on 
different  jobs;  that  about  a  year  before  the  injury  he  had  met 
with  an  accident  in  a  collision  with  a  street  car  which  had 
injured  his  head.  No  testimony  other  than  his  own  was  intro- 
ducied  as  to  places  where  he  had  worked  before  the  injury  or 
his  working  capacity  before  that  time. 

Dr.  Chrysostom  J.  Leary  testified  that,  in  his  opinion,  the 
varicose  veins  had  existed  for  some  time  before  the  injury  when 
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the  gravel  fell  on  him,  although  in  his  opinion  there  was  a 
possibility  that  it  might  have  been  latent  before  that  time  and 
have  been  set  into  action  by  said  injury,  so  that  it  would  have 
developed  into  the  advanced  form  in  which  he  found  it  a 
month  following  the  injury.  He  testified  that  he  thought  this 
was  a  possibility,  however,  and  not  a  probability;  that  he  had 
never  known  of  such  a  case  in  his  experience  or  heard  of  one; 
that  he  understood  it  was  possible  from  some  reading  he  had 
given  to  the  subject  in  medical  works,  although  he  had  not 
made  a  full  or  careful  study  of  the  subject  in  books.  He 
testified  that,  in  his  opinion,  if  the  employee  had  had  the 
varicosity  before  said  injury  to  the  extent  that  he  saw  it  a 
month  afterwards  he  could  not  have  done  the  ordinary  hard 
work  of  a  laborer. 

Dr.  Edward  W.  Young,  who  attended  the  employee  when  he 
was  first  brought  to  the  hospital,  testified  substantially  as  did 
Dr.  Leary,  and  explained  the  hospital  record.  He  further 
stated  that  when  the  employee  came  to  the  hospital  he  was 
perfectly  conscious.  He  remained  in  the  hospital,  with  no 
further  treatment  than  rest  in  bed  and  clean  dressings  to  his 
lower  lip,  until  Feb.  2,  1914.  The  doctor  testified  that,  in  his 
opinion,  the  varicose  veins  were  not  caused  by  the  accident,  as 
varicosity  is  a  condition  which  comes  on  gradually,  taking  a 
long  time  to  develop;  that  there  was  a  possibility  that  a  slight 
degree  of  varicosity  could  be  produced  by  an  injury,  but  that 
if  it  were  produced  in  this  case  by  the  injury  the  employee's 
legs  would  swell  immediately  as  a  result  of  the  clogging  of  the 
veins,  and  that  he  had  not  noticed  any  such  condition  as  this 
while  the  employee  was  at  the  hospital.  Dr.  Young  examined 
the  employee  at  the  hearing  and  stated  that,  in  his  opinion,  the 
varicose  veins  had  been  coming  on  for  years  and  were  not 
caused  by  the  injury. 

Dr.  Stephen  W.  Hayes,  called  by  the  employee,  testified  that 
he  had  examined  the  employee  at  his  request  some  time  about 
June,  1914,  and  that  while  it  was  possible  that  such  an  injury 
as  the  claimant  had  suffered  when  the  gravel  fell  on  him  would 
have  aggravated  a  latent  condition  of  varicosity,  so  as  to  have 
developed  the  bad  condition  it  was  in  at  the  hearing  in  the 
course  of  a  month  after  said  injury,  it  was  contrary  to  anything 
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he  had  experienced  in  a  long  practice  involving  observation  of 
many  cases  of  varicose  veins;  and  that,  in  his  opinion,  the 
disease  had  existed  some  time  before  the  injury  in  the  swollen 
and  tortuous  condition  in  which  he  had  found  it  afterwards. 
He  testified  further  that,  in  his  opinion,  the  employee  would 
have  been  able  to  work  as  a  laborer  for  some  time  before  the 
injury,  even  if  he  had  been  suffering  from  such  a  varicose  con- 
dition. 

The  committee  finds  on  the  weight  of  the  evidence  that  the 
varicose  condition  of  the  employee  existed  prior  to  the  injury, 
in  an  apparent  condition,  developed  so  as  to  have  been  noticed 
by  him,  and  that  it  was  not  caused  or  materially  excited  into 
action  by  the  accident  sustained  when  the  gravel  fell  on  him 
on  Jan.  30,  1914;  that  he  had  recovered  from  the  effects  of  the 
injury,  and  from  any  diminution  of  his  capacity  to  work 
thereby,  on  June  13,  1914,  to  which  he  was  paid  compensation; 
and  that  the  insurer  is,  therefore,  not  liable  for  further  compen- 
sation by  reason  of  the  injury. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  ils  amendments. 

David  T.  Dickinson. 
Laurence  S.  Perry. 
Edward  W.  Holmes. 

Findings  and  Decisions   of  the  Indtistrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  this  case  was  heard 
on  review  by  the  Board  on  additional  evidence  submitted  by 
the  employee,  at  Committee  Room  No.  35,  City  Hall,  Fall 
River,  Mass.,  on  Saturday,  Dec.  12,  1914,  at  10.20  a.m. 

Appearances:  Timothy  F.  O'Brien  for  employee,  Homer  W. 
Hervey  for  insurer. 

A  claim  was  made  by  counsel  for  the  employee  that  within 
a  week  an  enlargement  of  the  right  inguinal  ring  had  been 
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discovered  on  an  examination  of  the  employee  made  by  Dr. 
William  K.  Turner.  The  doctor  testified  that  the  condition 
was  not  that  of  hernia,  but  one  which  might  develop  into  a 
hernia;  that  it  appeared  only  on  an  impulse  made  when  the 
patient  coughed,  not  being  definitely  observable  without  such 
impulse.  After  this  testimony,  counsel  for  the  employee  did 
not  press  this  claim,  and  the  committee  finds  that  if  such  condi- 
tion of  the  inguinal  ring  exists  it  was  not  shown  by  sufficient 
weight  of  evidence  to  have  been  caused  by  the  injury,  and  the 
Board  so  finds. 

The  testimony  of  Drs.  William  K.  Turner,  Henry  Barnes 
and  Edward  W.  Young  was  introduced  by  the  employee,  such 
testimony  and  evidence  at  the  hearing  being  confined  to  the 
additional  evidence  other  than  that  previously  before  the  com- 
mittee of  arbitration.  The  evidence  was  to  the  effect  that  a 
condition  of  varicosity  in  both  legs  of  the  employee  existed 
before  the  injury  for  from  one  to  three  years,  and  had  gradually 
increased  during  such  period,  but  not  to  such  an  extent  as  to 
incapacitate  the  employee  from  work;  that  he  could  not  have 
worked  as  he  did  before  the  injury  if  the  condition  had  then 
been  as  bad  as  it  was  later;  that  in  their  opinion  the  employee 
was  incapacitated  at  the  time  of  the  hearing  from  performing 
the  heavy  work  of  a  laborer;  that  it  was  possible  that  the 
injury  had  aggravated  the  condition  through  the  obstruction 
of  the  normal  flow  of  blood  in  the  veins  of  the  legs  by  the  heavy 
pressure  of  the  employee's  abdomen  against  the  ground  by  the 
weight  of  earth  that  was  on  his  back  for  a  few  minutes;  and 
that  this  could  have  caused,  through  a  pressure  of  blood,  a 
distention  and  swelling  of  the  veins  in  the  legs.  The  varicose 
condition  was  shown  to  the  Board. 

The  employee  stated  again,  as  he  had  at  the  hearing  before 
the  committee,  that  he  had  never  noticed  the  varicose  condition 
of  his  legs  before  the  injury,  and  that  the  large  swelling  of  the 
veins  came  in  a  very  short  time  after  the  injury;  that  in  a 
month  after  the  injury  it  was  as  large  as  at  the  time  of  the 
hearing.  It  was  shown,  however,  that  the  claim  that  the  injury 
caused  this  condition,  or  aggravated  and  made  a  previous 
affliction  worse,  was  not  made  by  the  employee  until  after 
compensation  had  been  stopped  by  the  insurer  on  June  13, 
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1914.  At  this  hearing  before  the  Board  the  employee's  counsel 
stated  that  their  contention  then  was  that  the  varicosity  had 
existed  before  the  injury,  but  not  enough  to  have  prevented 
work,  and  that  the  injury  had  aggravated  it,  and  in  that  sense 
had  caused  its  present  extreme  condition. 

The  Board,  on  consideration  of  the  evidence  and  the  weight 
thereof,  and  that  it  was  largely  cumulative  to  that  submitted 
to  the  committee,  finds  that  the  varicose  condition  existed 
before  the  injury  and  was  not  caused  or  materially  aggravated 
thereby,  and  aflBrms  and  adopts  the  findings  of  the  committee  of 
arbitration. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Thomas  F.  Boyle. 

Joseph  A.  Parks. 


Case  No.  1089. 

Thomas  L.  Quigley,  Employee. 

John  B.  Donovan,  Employer. 

United  States  Fideuty  and  Guaranty  Company,  Insurer. 

Arising  out  of  the  Employment.  Burden  op  Proof. 
Notice  of  Injury.  Claim  for  Compensation.  Failure 
to  file  Same  not  due  to  Mistake  or  Other  Reason- 
able Cause.  Eighteen  Months  after  Injury  before 
Claim  is  filed.    Compensation  denied. 

It  appears  that  the  alleged  injury  occurred  on  a  date  not  stated,  in  December, 
*  1912,  and  that  no  claim  for  compensation  was  filed  until  a  period  of  eighteen 
months  had  elapsed.  During  that  period  the  employee  claimed  to  have  lost 
wages  with  regularity,  dating  shortly  after  the  injury.  The  evidence  did  not 
show  that  the  employee  received  a  personal  injury,  as  claimed,  or  that  he  was 
incapacitated  for  work  by  reason  of  such  an  injury. 

Held,  that  the  employee  was  not  entitled  to  compensation. 

Review  before  the  Industrial  Accident  Board. 

Dedaion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  of  the 
committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Thomas  L.  Quigley 
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r.  United  States  Fidelity  and  Guaranty  Company,  this  being 
case  No.  1089  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Irving 
F.  Carpenter,  representing  the  insurer,  and  John  H.  Coakley, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room,  New  Albion  Building,  Boston,  Mass., 
Monday,  Aug.  17,  1914,  at  2  p.m. 

D.  R.  Pennell  represented  the  insurer,  and  Wm.  J.  Drew 
represented  the  employee. 

The  main  point  involved  in  this  case  is  whether  or  not  the 
employee  was  barred  from  claiming  compensation  by  reason  of 
his  failure  to  give  notice  of  injury  to  the  employer  or  insurer, 
as  provided  by  Part  II.,  section  15  of  the  act,  a  period  of  a  year 
and  a  half  having  elapsed  between  the  date  of  the  injury  and 
the  filing  of  a  claim. 

Thomas  L.  Quigley  testified  that  in  December,  1912,  while 
working  for  Mr.  John  B.  Donovan,  a  master  painter,  he 
received  an  injury  while  removing  a  grating  from  a  window 
at  168  Tremont  Street,  rear,  on  Mason  Street.  The  grating 
swung  back  and  cut  the  back  of  his  hand.  The  injury  never 
healed,  and  he  treated  it  himself  all  winter.  Afterwards  he 
received  treatment  at  the  Boston  City  Hospital,  Carney  Hos- 
pital and  from  Drs.  Thomdike  and  Bottomly.  The  employee 
claimed  that  some  time  after  the  injury,  while  his  employer  was 
helping  him  to  lift  a  plank,  Mr.  Donovan  asked  him  what  the 
trouble  was  with  his  hand.  The  employee  replied  that  he  had 
"scratched  it  a  little  bit  on  Mason  Street,  but  did  not  think  it 
would  amount  to  much."  Mr.  Quigley  further  stated  that  he 
lost,  as  a  result  of  the  injury,  as  follows:  January,  1913,  13 
days;  February,  21  days;  March,  5^  days;  April,  26  days; 
May,  21  days;  June,  25  days;  July  and  August,  22  days; 
September,  25  days;  October,  27  days;  November,  26  days; 
December,  26  days;  January,  1914,  27  days;  February,  24 
days;  March,  26  days;  April,  10  days;  May,  25  days;  June 
and  July,  31  days. 

Mrs.  Quigley,  wife  of  the  employee,  testified  that  her  hus- 
band's hand  was  bandaged  late  in  the  fall  of  1912,  and  that  the 
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bandage  has  been  on  ever  since.  He  told  her  how  he  met  with 
the  injury,  as  stated  by  him,  and  since  that  time  to  her  knowl- 
edge he  had  not  received  any  other  injury. 

Elenterlio  C.  V.  Hernandez,  decorative  painter,  testified  that 
he  knew  Mr.  Quigley  for  about  thirty  years,  and  during  the 
last  year  he  saw  him  about  two  or  three  times  a  week.  He 
lived  on  Lincoln  Street,  Roxbury,  Mass.,  in  one  of  Mr.  Quigley's 
houses.  He  noticed  Mr.  Quigley's  hand  bandaged  some  time  in 
December,  1912,  and  when  he  saw  the  bandage  he  naturally 
asked  what  the  trouble  with  the  hand  was.  It  was  bandaged  a 
long  time,  and  to  his  knowledge  he  never  saw  the  hand  without 
the  bandage. 

John  Conway,  19  Midland  Street,  insurance  agent,  testified 
that  he  knew  Mr.  Quigley  for  about  six  years,  and  for  the  past 
four  years  had  been  going  to  his  home  every  Sunday  to  get 
eggs,  which  Quigley's  wife  sold.  He  remembered  seeing  Mr. 
Quigley's  hand  bandaged,  and  inquired  as  to  the  trouble.  He 
was  told  that  the  hand  was  cut  on  Mason  Street.  He  fixed  the 
time  that  he  first  saw  the  hand  bandaged  about  a  year  ago,  and 
it  has  been  bandaged  all  the  time  since. 

Greo.  O.  Hawkins,  50  Swallow  Street,  public  accountant, 
testified  that  his  property  abutted  on  Mr.  Quigley's,  and  that  he 
knew  him  since  the  last  part  of  January,  1913.  Since  that 
time  he  saw  him  almost  every  day  on  his  property  at  the  rear 
end  of  his  own.  He  first  noticed  the  bandage  about  the  last 
Sunday  in  January,  when  he  went  to  get  a  key  to  look  at  the 
house.  He  never  saw  Mr.  Quigley  without  the  bandage  since 
that  time. 

Thompson' W.  Thorndike,  M.D.,  connected  with  the  Boston 
City  Hospital,  testified  that  he  examined  Mr.  Quigley,  and 
when  he  first  saw  him  he  had  a  slight  ulceration  on  the  back  of 
his  hand,  which  he  diagnosed  as  tuberculosis  of  the  skin. 
Treatment  in  the  form  of  ointments  was  prescribed.  When 
first  seen  the  lesion  was  chronic,  and  at  times  showed  improve- 
ment and  then  again  did  not.  Some  time  must  have  elapsed 
between  the  time  he  became  infected  and  the  time  the  doctor 
first  saw  him.  The  final  diagnosis  made  in  the  X-ray  depart- 
ment was  epithelioma  of  back  of  right  hand,  which  is  a  form 
of  cancer  of  the  skin  and  quite  common,  a  secondary  infection 
following  tuberculosis. 
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John  B.  Donovan,  670  Harrison  Avenue,  the  employer,  testi- 
fied that  the  employee,  Quigley,  was  working  for  him  in  Decem- 
ber, 1912,  and  that  no  injury  had  ever  been  mentioned  by  the 
employee.  When  he  paid  him  oflf  he  did  not  notice  a  bandage 
on  his  hand.  The  first  information  that  he  had  of  the  injury 
was  when  he  received  a  blank  from  the  Industrial  Accident 
Board  with  a  request  that  he  fill  it  in.  He  did  not  remember 
that  Quigley  said  anything  to  him  about  his  hand,  and  he  had 
no  knowledge  in  any  way  of  the  injury.  It  was  his  custom  to 
report  all  injuries,  no  matter  how  slight  they  were.  Quigley 
received  $22  per  week.  He  further  stated  that  if  he  had  noticed 
a  bandage  on  Quigley's  hand  he  would  have  asked  about  it,  as 
he  took  particular  notice  of  the  hands  of  his  employees;  the 
reason  for  this  particular  attention  was  that  the  employees  used 
their  hands  constantly  in  their  work,  and  an  injury  to  either  of 
them  would  incapacitate  them  in  its  performance. 

Oscar  Woll,  34  Brockford  Street,  North  Cambridge,  Mass., 
testified  that  he  worked  for  John  B.  Donovan,  and  that  he  was 
foreman  on  the  job  on  Canal  Street,  working  right  beside  Mr. 
Quigley.  He  did  not  recall  seeing  any  bandage  on  Mr.  Quig- 
ley's  hand,  and  Mr.  Quigley  never  said  a  word  to  him  about 
any  accident.  He  did  not  see  any  bandage  on  his  hand,  for 
if  he  had  one  on  he  would  have  seen  it  surely.  While  foreman 
he  had  five  or  six  men  under  him  at  times  and  sometimes  ten; 
during  the  year,  probably  sixty  or  more. 

Ole  Thompson,  79  Norfolk  Street,  Cambridge,  Mass.,  testified 
that  he  worked  for  John  B.  Donovan  since  May  26,  1913,  and 
that  he  worked  on  the  Canal  Street  job  with  Mr.  Quigley. 
He  never  noticed  anything  the  matter  with  Mr.  Quigley's  hand 
and  never  saw  any  bandage.  He  would  positively  know  if  a 
man  had  a  bandage  on  his  hand  when  he  worked  close  to  him 
as  he  did  day  after  day. 

The  evidence  shows  that,  notwithstanding  the  fact  that  the 
employee  claimed  to  have  lost  wages  on  account  of  the  injury 
for  the  greater  portion  of  the  time  from  the  date  upon  which 
he  stated  it  occurred,  some  time  in  December,  1912,  no  attempt 
was  made  by  him  to  make  formal  claim,  or,  for  that  matter, 
to  make  any  claim  for  compensation  until  a  year  and  a  half 
had  elapsed.    Upon  all  the  evidence  the  committee  of  arbitra- 
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tion  finds  that  the  employee  has  not  shown  that  he  received  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, either  by  said  evidence  or  by  any  reasonable  inference 
which  the  committee  might  be  entitled  to  draw  therefrom. 

The  claim  of  the  employee  is  barred,  under  the  statute, 
because  he  did  not  give  the  subscriber,  John  B.  Donovan,  or  the 
insurer,  the  United  States  Fidelity  and  Guaranty  Company, 
notice  of  the  injury  "as  soon  as  practicable  after  the  happening 
thereof,*'  nor  was  this  lack  of  notice  due  to  a  mistake  or 
reasonable  cause,  so  far  as  the  committee  can  ascertain.  The 
association,  subscriber  or  agent  did  not  have  knowledge  of  the 
injury,  and  the  committee  cannot  find,  upon  the  evidence  of  the 
employee,  or  that  of  any  other  witness,  any  reason  for  his 
failure  to  report  said  injury  and  claim  for  compensation,  which 
was  automatically  due  him  if  it  arose,  as  alleged,  out  of  and 
in  the  course  of  his  employment.  The  committee  of  arbitration 
therefore  dismisses  the  claim  for  compensation. 

Joseph  A.  Parks. 
Irving  F.  Carpenter. 
John  H.  Coakley  dissents. 


Findings   and   Decision   of   the    Industrial   Accident    Board  on 

Review. 

A  claim  for  review  having  been  filed,  the  Industrial  Accident 
Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  Nov.  5,  1914,  at  11.30 
A.M.,  and  affirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

The  evidence  shows  that,  notwithstanding  the  fact  that  the 
employee  claimed  to  have  lost  wages  on  account  of  a  personal 
injury  alleged  to  have  occurred  in  the  course  of  and  arising 
out  of  his  emplo>Tnent  on  a  date,  not  stated,  in  December  of 
1912,  he  allowed  a  period  of  eighteen  months  to  elapse  before 
a  claim  for  compensation  was  filed.  The  evidence  does  not 
show  that  he  received  a  personal  injury  as  claimed,  or  that 
the  employee  was  incapacitated  for  work  by  reason  of  such 
injury. 
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The  Board,  therefore,  finds  upon  all  the  evidence  that  the 
employee  was  not  incapacitated  for  work  by  reason  of  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, and  that  no  compensation  is  due  him  under  the  Work- 
men's Compensation  Act. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  1093. 

Joseph  Fidi,  Employee. 
Fred  T.  Ley  &  Co.,  Employer, 

Contractors  Mutual  Liability  Insurance  Company,  In- 
surer. 

Arising  out  of  the  Employment.  New  Cause  intervenes. 
Two  Separate  Injuries.  First,  in  Process  of  Heal- 
ing AND  WOULD  BE  RESTORED  TO  SUBSTANTIALLY  NORMAL 

Function  on  a  Certain  Future  Date.  Second,  causes 
NEW  Fracture  and  prolongs  Incapacity.  Compensa- 
tion DUE  ONLY  FOR  INCAPACITY  CAUSED  BY  FiRST  InJURY. 

The  employee  received  a  personal  injury  which  caused  a  fracture  of  the  left  leg, 
between  the  ankle  and  knee,  and  the  employee  would  have  been  incapacitated 
for  a  certain  period  of  time.  When  the  break  had  been  healed,  and  the  em- 
ployee on  the  road  to  recoveryi  he  met  with  a  second  accident.  His  crutch 
slipped  on  the  floor,  and  at  the  same  time  his  right  foot,  and  he  fell  forward 
on  to  the  floor.  He  did  not  notice  that  the  floor  was  slippery  and  could  not 
explain  how  he  happened  to  slip  and  fall.  An  X-ray,  taken  somewhat  before 
the  second  injury  occurred,  showed  that  the  break  had  been  well  healed  by  a 
firm,  callous  growth,  and  had  made  a  good  recovery  without  complications. 
Some  time  thereafter  was  required,  however,  to  bring  about  the  restoration 
of  substantially  normal  function. 

Heldy  that  the  second  injury  was  an  independent  cause,  and  compensation  was  due 
only  for  incapacity  due  to  the  first  injury. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  clainj  of  Joseph  Fidi  v.  Con- 
tractors Mutual  Liability  Insurance  Company,  this  being  case 
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No.  1093  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  William  A. 
Bums,  representing  the  insurer,  and  Joseph  R.  Baschiery, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Pittsfield,  Mass.,  on 
Thursday,  Aug.  20,  1914,  at  10  a.m. 

P.  J.  Moore  appeared  as  counsel  for  the  employee,  and  Amos 
Shepard  appeared  for  the  insurer. 

This  employee,  on  Jan.  2,  1914,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment.  His  average 
weekly  wages  were  $12.  He  was  working  as  a  laborer,  and 
while  moving  some  bags  of  cement  some  loose  bags  fell  from 
the  pile  upon  his  left  leg,  breaking  it  at  a  point  between  the 
ankle  and  knee.  The  break  was  quite  a  bad  one,  though  not 
a  compound  fracture,  no  bone  being  lost.  He  was  paid  com- 
pensation at  the  rate  of  $6  a  week  until  March  27,  1914,  when 
it  was  stopped  by  the  insurer.  He  was  treated  at  the  Hillcrest 
Hospital  at  Pittsfield,  and  his  leg  placed  in  a  plaster  cast.  The 
plaster  cast  used  by  reason  of  this  break  was  permanently 
removed  some  time  in  March  or  early  April,  1914.  He  was  dis- 
charged from  the  Hillcrest  Hospital  about  five  weeks  after  the 
injury,  and  at  this  time  was  using  two  crutches. 

About  April  15,  1914,  he  was  examined  by  Dr.  Sullivan,  a 
physician  for  the  insurer,  at  his  office  in  Pittsfield.  The  em- 
ployee at  this  time  was  using  two  crutches,  and  in  the  opinion 
of  Dr.  Sullivan,  expressed  in  April,  his  incapacity  for  work 
would  then  continue  until  June  1,  1914.  The  doctor  at  this 
time,  April  15,  recommended  to  the  insurer  that  compensation 
should  continue  to  June  1.  The  employee  was  then  able  to 
flex  his  knee  as  well  as  usual  where  a  cast  had  been  worn, 
although  the  knee  was  somewhat  stiffened  from  disuse  and 
adhesions,  as  would  ordinarily  occur  in  the  course  of  a  recovery. 
He  was  able  to  walk  across  the  doctor's  office  without  the  use 
of  either  crutch,  although  with  some  difficulty.  The  broken 
leg  appeared  to  be  practically  one-quarter  of  an  inch  shorter 
than  the  other,  but  no  more  than  the  natural  giving  of  the  hip 
would  offset,  or  than  an  inner  sole  in  the  left  shoe  would 
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remedy.  An  X-ray,  taken  somewhat  before  this  time  in  April, 
showed  that  the  break  had  been  well  healed  by  a  firm,  callous 
growth,  and  had  made  a  good  recovery  without  complications. 
The  time  required  for  the  recovery  to  this  stage,  however, 
was  a  little  longer  than  ordinary  for  the  simplest  forms  of  a 
fracture. 

On  May  6,  1914,  the  employee  was  using  one  crutch  to  get 
around,  and  while  walking  with  its  assistance  across  a  wooden 
floor  on  said  date  (May  6)  met  with  a  second  accident.  His 
crutch  slipped  on  the  floor,  and  at  the  same  time  also  his  right 
foot,  and  he  fell  down  and  forward  on  to  the  floor.  He  did  not 
notice  that  the  floor  was  slippery  and  could  not  explain  how  he 
happened  to  slip  and  fall.  His  left  leg  was  again  broken  by 
this  fall,  but  not  in  the  same  place  as  before,  the  first  break 
having  extended  diagonally  downward  across  the  tibia,  and  this 
second  break  extended  diagonally  upward,  beginning  at  a  point 
about  one-quarter  of  an  inch  above  the  upper  surface  of  the 
callus  which  had  knitted  around  the  first  break. 

Dr.  Sullivan  testified  that  the  bone  of  the  tibia  at  the  time 
of  this  second  accident  would  be  a  little  stronger  than  before 
directly  in  the  center  of  the  callus  and  at  the  junction  of  the 
break,  because  of  the  larger  and  firm  bone  mass  made  by  the 
callous  growth;  but  that  the  weakness  of  the  muscles  in  the 
neighborhood,  from  the  disuse  of  the  leg,  would  furnish  less 
support  than  normal  to  a  sudden  strain,  such  as  from  a  fall, 
and  would  probably  render  the  bone  more  apt  to  break  at  this 
point  from  such  a  fall  than  before  the  first  accident.  He  also 
testified  that  the  bone  might  possibly  be  a  little  weaker  just 
above  and  below  the  surface  of  the  callus  formed,  as  the 
result  of  the  first  injury. 

Dr.  Edward  B.  Messer,  called  by  the  employee,  testified  that 
the  tibia,  on  May  6,  1914,  would  have  had  less  resisting  power 
to  a  strain  by  reason  of  the  weakened  muscles,  and  would  have 
contained  a  weak  point  just  above  and  below  the  surface  of  the 
callus  formed  from  the  first  injury;  and  that  such  weakness 
contributed  to  the  break  at  the  time  of  the  second  accident; 
and  that  in  his  opinion  the  employee  would  not  have  sustained 
a  break  at  the  time  of  his  second  fall,  as  described,  but  for  the 
conditions  left  from  the  first  injury,  as  stated. 
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The  committee  rules  and  finds  that  the  second  injury  was  an 
independent  cause  of  the  second  fracture,  and  did  not  arise  out 
of  and  was  not  caused  by  the  first  injury. 

The  committee  further  finds  that  the  first  injury  would  have 
incapacitated  the  employee  from  performing  his  work  as  a 
laborer,  or  earning  wages  as  such  laborer,  until  Aug.  1,  1914, 
and  that  on  said  August  1,  but  for  the  second  accident  and 
injury,  he  would  have  recovered  his  capacity  for  doing  his 
former  work  and  earning  his  former  wages,  and  that  at  this 
time  his  incapacity  resulting  from  the  first  injury  ceased;  and 
that  there  is,  therefore,  due  him  from  the  insurer  a  compensa- 
of  $6  per  week  from  March  27,  1914,  to  said  Aug.  1,  1914,  viz., 
eighteen  and  one-seventh  weeks,  amounting  to  $108.86.  (Snow 
V.  R.  R.  Co.,  185  Mass.  321.) 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Joseph  R.  BAScraERY. 
William  A.  Burns. 


Case  No.  1096. 

George  P.  Haynes,  Employee. 

T.  W.  Frost,  Employer. 

Travelers  Insurance  Company,  Insurer. 

Incapacity  for  Work.  Ability  to  Earn.  Disease.  Ar- 
teriosclerosis AND  Senile  Condition  causes  Inca- 
pacity.   Such  Condition  not  due  to  Injury. 

The  employee  received  a  personal  injury  on  Nov.  17,  1913,  and  received  com- 
pensation to  June  22,  1914,  at  which  time  payments  were  stopped  because 
the  insurer  believed  all  incapacity  due  thereto  had  ceased.  The  evidence 
showed  that  a  senile  condition  and  arteriosclerosis  caused  the  incapacity  for 
work  after  a  certain  date,  and  that  all  the  effects  of  the  injury  had  been  re- 
moved. 

Held,  that  the  employee's  incapacity  for  work  ceased  on  Aug.  3,  1914. 
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Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  George  P.  Haynes  v. 
Travelers  Insurance  Company,  this  being  case  No.  1096  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  William 
C.  Prout,  representing  the  insurer,  and  Winthrop  H.  Fairbank, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
at  the  Selectmen's  Room,  Town  Hall,  Wayland,  Mass.,  Monday, 
Sept.  28,  1914,  at  1.15  p.m. 

L.  C.  Doyle  represented  the  insurer. 

L.  C.  Doyle,  for  the  insurer,  stated  that  compensation  had 
been  paid  up  to  June  22,  1914,  at  $9  per  week,  and  the  only 
question  was  as  to  whether  the  employee  was  able  to  work  or 
not.  Payment  was  stopped  by  the  insurer  on  the  report  of  an 
examination  made  by  Dr.  Samuel  H.  Littlefield,  in  which  it  was 
stated  that  the  employee  was  able  to  resume  work. 

George  P.  Haynes,  the  employee,  received  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment  on  Nov.  17, 
1913.  He  was  a  carpenter  and  was  repairing  a  gutter  over  a 
porch.  He  received  the  injury  by  the  breaking  of  the  gutter 
and  falling  fourteen  feet.  His  left  knee  and  back  were  injured. 
He  testified  that  he  was  all  right  at  the  time  of  the  hearing  and 
was  now  able  to  work.  He  had  been  feeling  all  right  for  the  last 
two  or  three  weeks,  but  prior  to  that  time  believed  that  he  could 
not  work  on  account  of  the  lameness  of  the  left  knee  and  back. 

Dr.  Howard  Hamblin,  the  physician  called  by  the  employee, 
stated  that  he  first  saw  him  Nov.  21,  1913.  At  that  time  he 
received  a  history  of  a  fall  and  he  found  the  knee  quite  painful 
and  a  little  swollen.  The  employee  complained  of  a  good  deal 
of  pain  in  the  middle  of  the  back.  The  doctor  saw  him  again 
on  November  25,  and  between  that  time  and  July  21,  1914, 
saw  the  emplo}«e  about  three  or  four  times.  The  last  visit 
was  on  July  21  last,  and  at  that  time  he  was  not  able  to  do  a 
full  day's  work. 

T.  W.  Frost,  the  employer,  testified  that  he  saw  the  employee 
occasionally,  and  would  not  have  taken  him  back  to  work  four 
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• 

weeks  ago  because  of  the  way  he  walked  and  appeared.  He 
would  prefer  to  see  him  work  around  a  building  before  he  would 
care  to  put  the  employee  to  work. 

Dr.  Samuel  H.  Littlefield,  the  physician  for  the  insurer, 
testified  that  he  made  two  thorough  examinations  of  the  em- 
ployee, one  on  March  13  and  another  on  July  13,  1914.  He 
attributed  the  conditions  present  in  the  injured  employee  to  a 
marked  senile  condition  and  arteriosclerosis.  The  doctor  stated 
that  the  employee  was  not  now  incapacitated  for  work  by  reason 
of  any  injury  arising  out  of  and  in  the  course  of  his  employment, 
and  that  so  far  as  the  injury  affected  his  physical  condition  he 
was  able  to  resume  his  former  employment  on  July  13  last. 

The  committee  finds  upon  all  the  evidence  that  George  P. 
Haynes,  the  employee,  is  entitled  to  compensation  from  June 
22,  1914,  to  Aug.  3,  1914,  a  period  of  six  weeks,  and  that  there 
is  due  the  employee  a  weekly  compensation  of  $9  for  said 
period,  making  a  total  of  $54. 

The  committee  further  finds  that  all  incapacity  for  work  as  a 
result  of  the  injury  ceased  on  Aug.  3,  1914. 

Joseph  A.  Parks. 

WiNTHROP  H.  FaIRBANK. 

William  C.  Prout. 


Casb  No.  1097. 

Mary  Wolinski,  Widow  op  Joseph  Wolinski,  Employee. 

Joseph  Myers,  Employer. 

Casualty  Company  of  America,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Conclusive  Presumption. 
Widow  living  with  Employee  at  Time  of  Death. 
Intestinal  Rupture  due  to  Kick  of  Horse  necessi- 
tates   Operation.      Death    Follows.      Compensation 

DUE. 

The  evidence  showed  that  the  employee  received  a  persoilkl  injury  due  to  the 
kick  of  a  horse  in  the  stable  in  which  he  was  employed.  The  kick  ruptured 
the  small  intestines  and  necessitated  an  operation  for  the  relief  of  the  con- 
dition. Death  followed  the  operation.  The  employee  was  survived  by  a 
widow,  who  lived  with  him  at  the  time  of  his  demise. 

Held,  that  the  injury  arose  out  of  the  emplosrment. 
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Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mary  Wolinski,  widow 
of  Joseph  Wolinski,  deceased,  v.  Casualty  Company  of  America, 
this  being  case  No.  1097  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Clinton 
L.  Bancroft,  representing  the  insurer,  and  Allen  R.  Frederick, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room,  1  Beacon  Street,  Boston,  Mass.,  Monday, 
Aug.  17,  1914,  at  11.30  a.m.,  and  Monday,  Dec.  14,  1914,  at 
2  p.m. 

S.  H.  Batchelder  and  Willard  B.  Luther  represented  the 
insurer  at  these  hearings,  and  Parker  D.  Morris  represented 
the  dependents  of  the  deceased  employee. 

The  question  at  issue  was  whether  the  deceased  received  an 
injury  as  claimed  on  April  2,  1914,  and  whether  his  death,  which 
occurred  on  April  3,  1914,  was  due  to  said  injuries.  It  was 
agreed  that  his  average  weekly  wage  was  $10,  and  that  Mary 
Wolinski,  the  widow,  who  lived  with  the  employee  at  the  time 
of  the  injury,  was  wholly  dependent  upon  him  for  support. 

The  evidence  showed  that  the  employee  received  a  personal 
injury  arising  out  of  and  in  the  course  of  his  employment  on 
April  2,  1914,  by  reason  of  a  kick  in  the  stomach  from  a  horse 
in  the  stable  in  which  he  was  employed.  He  received  internal 
injuries,  and  the  hospital  record  showed  that  an  operation  was 
performed  by  Dr.  Joshua  C.  Hubbard  for  the  relief  of  rupture 
of  the  small  intestines,  and  as  a  result  of  this  operation  the 
employee  died. 

Dr.  Joshua  C.  Hubbard  testified  that  he  performed  an  opera- 
tion on  the  employee,  and  that  the  conditions  found  by  him 
showed  that  he  probably  received  an  injury  as  claimed,  —  by  a 
kick  from  a  horse,  —  and  that  the  death  of  the  employee  had  a 
causal  relation  to  the  injury. 

The  record  of  the  Boston  City  Hospital  was  introduced  in 
evidence,  and  showed  that  the  employee  was  suffering  from  a 
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rupture  of  the  small  intestines.  Upon  opening  the  peritoneum 
much  cloudy  iBuid  escaped.  The  intestines  were  found  injected, 
with  a  few  small  areas  of  fibrin  adherent.  Two  circular  ruptures 
of  the  small  intestines  were  found,  about  one-half  an  inch  in 
diameter,  from  which  chylous  fluid  exuded,  about  twelve  to 
fourteen  inches  from  the  duodenum. 

Dr.  Joseph  P.  Murphy  testified  that  all  the  conditions  found 
in  the  report  of  Dr.  Joshua  C.  Hubbard  were  consistent  with 
the  story  of  the  accident,  —  that  the  deceased  was  kicked  by  a 
horse  in  the  stomach,  although  there  were  no  external  signs  of 
same. 

Mike  Bonda  and  Charles  Troiam,  friends  of  the  deceased, 
who  lived  with  him  previous  to  the  injury,  testified  that  the 
injured  employee  informed  them  that  he  had  been  kicked  by  a 
horse  at  the  stable.  They  were  present  when  the  doctor  called 
and  ordered  his  removal  to  the  hospital. 

Sam  David,  a  fellow  workman  of  the  deceased,  testified  that 
on  the  day  of  the  accident  the  employee  complained  of  cramps 
and  pains  in  his  stomach.  The  employee  was  lying  on  the 
straw  in  the  loft  of  the  stable,  suffering  intensely. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
Joseph  Wolinski,  the  employee,  received  a  personal  injury  on 
April  2,  1914,  by  reason  of  a  kick  from  a  horse,  said  personal 
injury  causing  internal  injuries  and  necessitating  an  operation 
from  which  the  employee  died  on  April  3,  1914,  the  death  of  the 
employee  having  a  causal  relation  to  -  the  personal  injury 
received  by  him  on  April  2,  1914.  There  is  due  the  widow, 
Mary  Wolinski,  from  the  insurer,  a  weekly  compensation  of 
$5  for  a  period  of  three  hundred  weeks  from  the  date  of  the 
injury,  April  2,  1914. 

Joseph  A.  Parks. 
Allen  R.  Frederick. 
Clinton  L.  Bancroft. 
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Case  No.  1101. 

Samuel  H.  Wheeler,  Employee, 

Standard  Manufacturing  Company,  Employer, 

Maryland  Casualty  Company,  Insurer. 

Arising  out  of  the  Employment.  Scope  of  Employment. 
Contract  of  Service.  Transportation  furnished 
BY  Employer.  Workman  receives  Injury  while 
attempting  to  board  Moving  Train.  Train  desig- 
nated BY  Superintendent.     Compensation  awarded. 

The  employee,  a  skilled  workman,  was  ordered  to  go  with  lus  superintendent  to 
Westfield,  Mass.,  by  train  from  Worcester,  Mass.,  for  the  purpose  of  perform- 
ing certain  work.  The  journey  had  been  made  and  the  work  completed  when 
both  attempted  to  catch  a  certain  homeward  train  in  order  that  they  might 
be  at  the  factory  before  closing  time.  The  superintendent  had  attained  the 
steps  of  a  Pullman  car  attached  to  the  train,  and  the  employee  was  on  the 
lower  step,  when  the  porter  threw  down  the  platform,  catching  the  workman 
in  such  a  way  as  to  drag  him  along  about  four  hundred  feet  before  the  train 
could  be  stopped  and  the  claimant  removed  from  lus  dangerous  position. 
During  the  outward  and  return  journey,  and  the  entire  period  of  his  absence 
from  the  factory,  the  employee  was  on  *'shop  time"  and  entitled  to  pay  for 
lus  services.  The  means  of  transportation  were  selected  by  his  superintend- 
ent, under  whose  direction  the  workman  was  at  the  time  of  the  injury. 

Held,  that  the  injury  arose  out  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  afi^ms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim,  of  Samuel  H. 
Wheeler  v,  Maryland  Casualty  Company,  this  being  case  No. 
1101  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  arbitration  committee,  consisting  of  James  B.  Carroll  of 
the  Industrial  Accident  Board,  chairman,  Winfred  H.  Whiting 
of  Worcester,  Mass.,  representing  the  insurer,  and  Edward  H. 
O'Brien  of  Worcester,  Mass.,  representing  the  employee,  heard 
the  parties  and  their  witnesses  in  Committee  Room  No.  30, 
City  Hall,  Worcester,  Mass.,   on  Tuesday,  Sept.  8,   1914,  at 


9 


P.M. 
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Samuel  H.  Wheeler  was  employed  by  the  Standard  Manu- 
facturing Company  of  Worcester,  Mass.,  Mr.  Bassett  was  the 
manager  of  this  company,  and  having  some  work  to  do  in 
W^estfield,  Mass.,  instructed  Wheeler  to,  go  with  him  to  West- 
field  in  order  to  do  said  work.  Bassett  supplied  the  tickets  and 
directed  Wheeler  to  go  on  the  train  of  the  Boston  &  Albany 
Railroad  with  him.  After  the  work  was  completed  in  Westfield 
both  Bassett  and  Wheeler  started  for  the  train  leaving  Westfield 
at  3.10  P.M.,  in  order  to  get  to  Worcester  as  early  as  possible 
so  as  to  do  some  work  that  might  be  done  at  the  factory  of  the 
company.  Both  going  and  coming  from  Westfield  Wheeler  was 
on  shop  time,  that  is,  Wheeler's  time  was  paid  for  by  the  com- 
pany. The  particular  train  and  conveyance  was  selected  by 
Bassett,  under  whose  direction  the  employee  was  at  the  time  of 
his  injury.  Being  in  a  hurry  they  both  started  to  get  on  to  a 
Pullman  car  attached  to  the  train  leaving  Westfield  at  3.10  p.m. 
The  train  had  just  about  started.  Just  as  Bassett  was  in  the 
act  of  going  up  the  steps,  and  as  Wheeler  was  on  the  lower  step 
with  his  hands  on  the  handles  of  the  car,  the  porter  threw  down 
thft  platform,  and,  hitting  Bassett,  threw  him  down  in  such  a 
way  that  Wheeler,  the  employee,  was  dragged  along  three  or 
four  hundred  feet,  when  the  train  was  stopped  by  a  passenger 
pulling  the  bell  rope.  Wheeler's  leg  was  injured  and  he  was 
incapacitated  for  employment  from  March  10,  1914,  to  May 
14,  1914.    His  average  weekly  wages  were  $25. 

We  find  that  he  is  entitled  to  compensation  at  the  rate  of 
$10  per  week  from  March  24,  1914,  to  May  14,  1914,  or  $72.86, 
and  to  the  medical  bill  of  $7,  the  total  amount  due  being 
S79.86. 

James  B.  Carroll. 

Edward  H.  O'Brien. 

WiNFRED  H.  Whiting. 

Findings   and   Decision   of   the    Industrial   Accident   Board   on 

Review. 
The  claim  for  review  having  been  filed,  the  Board  heard  the 
parties  at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  on  Thursday,  Oct.  8,  1914,  and  affirms  and  adopts  the 
findings  and  decision  of  the  committee  of  arbitration. 
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The  employee  was  not  represented.  William  H.  Gunning 
appeared  for  the  insurer. 

We  find  the  facts  to  be  as  stated  in  the  report  of  the  com- 
mittee of  arbitration,  to  wit:  Samuel  H.  Wheeler  was  employed 
by  the  Standard  Manufacturing  Company  of  Worcester,  Mass. 
]\Ir.  Bassett  was  manager  of  this  company,  and  having  some 
work  to  do  in  Westfield,  Hampden  County,  instructed  Wheeler 
to  accompany  him  to  Westfield  in  order  to  arrange  preliminaries 
for  said  work.  Bassett  supplied  the  tickets  and  directed 
Wheeler  to  go  with  him  (Bassett)  to  Westfield  on  a  train  of  the 
Boston  &  Albany  Railroad.  After  the  work  was  completed  in 
Westfield  both  Bassett  and  Wheeler  started  for  the  train 
which  left  Westfield  at  ten  minutes  after  3  in  the  afternoon,  in 
order  that  they  might  get  to  Worcester  as  early  as  possible  so 
as  to  do  some  work  at  the  factory  of  the  company.  Both 
going  and  coming  from  Westfield  Wheeler  was  on  shop  time, 
that  is,  his  time  was  paid  for  by  the  company.  The  particular 
train  and  conveyance  was  selected  by  Bassett,  under  the 
direction  of  whom  the  employee  was  at  the  time  of  his  injury. 
The  tickets  were  furnished  by  Bassett.  In  their  hurry  they 
both  started  to  get  on  to  a  Pullman  car  attached  to  the  train 
leaving  Westfield  at  3.10  p.m.  The  tram  had  started  just  as 
Bassett  was  in  the  act  of  going  up  the  steps  and  Wheeler  was 
on  the  lower  step  with  his  hands  on  the  handles  of  the  car;  the 
porter  threw  down  the  platform,  and,  hitting  Bassett,  threw  him 
down  in  such  a  way  that  Wheeler,  the  employee,  was  dragged 
along  three  or  four  hundred  feet,  when  the  train  was  stopped  by 
a  passenger  pulling  the  bell  rope.  Wheeler's  leg  was  injured, 
and  he  was  incapacitated  for  employment  from  March  10,  1914, 
to  May  14,  1914.     His  average  weekly  wages  were  $25. 

We  find  that  the  injury  to  Wheeler  arose  out  of  and  in  the 
course  of  his  employment;  that  the  means  of  conveyance  were 
furnished  by  the  employer;  that  Wheeler,  when  he  was  in- 
jured, was  in  the  ejnploy  of  the  Standard  Manufacturing  Com- 
pany and  that  his  injury  arose  out  of  and  in  the  course  of  his 
employment;  that  it  was  one  of  the  terms  of  the  employee's 
contract  of  employment  that  the  Standard  Manufacturing 
Company  should  supply  him  with  the  means  of  conveyance 
from  Worcester  to  Westfield  and  return.    (Donovan's  Case,  217 
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Mass.  76;   Holmes  v.  Great  Northern  Ry.,  2  M.  S.  19;   also 
Richards  v.  Morris,  7  Butt.  W.  C.  C.  130.) 

We  therefore  affirni  the  findings  of  the  committee  of  arbitra- 
tion, and  find  that  the  employee  is  entitled  to  compensation 
at  the  rate  of  $10  a  week  from  March  24,  1914,  to  May  14, 
1914,  or  $72.86,  and  to  the  medical  bill  of  $7,  the  total  amount 
due  being  $79.86. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Case  No.  1102. 

John  Johnson,  Employee. 

Reuben  Federman,  Employer. 

New  England  Casualty  Company,  Insurer. 

Arising  out  of  the  Employment.  Serious  and  Willful 
Misconduct.  Specific  Compensation.  Employee  slips 
ON  Floor.  Hand  goes  into  Opening  jn'  Putty  Ma- 
chine. Four  Fingers  amputated.  No  Misconduct 
on  Part  of  Employee. 

The  insurer  alleged  serious  and  willful  misoonduot  on  the  part  of  the  employee 
on  account  of  the  manner  in  which  the  injury  occurred.  It  appeared,  how- 
ever, that  the  employee  slipped  on  some  material  which  was  on  the  floor, 
and  that  his  hand  went  into  the  opening  in  a  putty  machine  which  he  was 
operating.  Four  fingers  were  taken  off,  and  the  employee  was  incapacitated 
for  work  thereby. 

Heldt  that  the  employee's  injury  arose  out  of  the  employment,  and  that  additional 
compensation  was  due  on  account  of  the  specific  injury  sustained  by  him. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  Johnson 
V.  New  England  Casualty  Company,  this  being  case  No.  1102 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  follows: 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  John  H. 
Stone,  representing  the  employee,  and  Leo  J.  Dunn,  represent- 
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ing  the  insurer,  heard  the  parties  and  their  witnesses  in  the 
Board  Room,  New  Albion  Building,  Boston,  Mass.,  Tuesday, 
Aug.  18,  1914,  at  9.30  a.m. 

Richard  W.  Burnes  represented  the  employee,  and  Robert  B. 
Eaton  represented  the  insurer. 

John  Johnson,  a  paint-grinder  in  the  employ  of  Reuben 
Federman,  received  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment  on  June  11,  1914,  by  reason  of  the 
catching  of  his  right  hand  in  the  knife  of  the  "putty  chaser," 
said  injury  resulting  in  the  loss  of  all  the  fingers  and  thumb. 
His  average  weekly  wages  were  $10. 

Compensation  was  refused  by  the  insurer  on  the  ground 
that  the  injury  occurred  by  reason  of  the  serious  and  willful 
misconduct  of  the  employee. 

The  evidence  of  John  Johnson  shows  that  he  was  performing 
his  work  as  a  paint  grinder  on  the  day  in  question,  and  while 
waiting  for  his  100-pound  putty  can  to  become  filled  with 
putty  from  an  opening  in  the  machine  he  slipped  on  some 
material  which  was  about  the  floor.  His  hand  went  directly 
into  the  opening,  and  the  injury,  as  noted,  occurred.  He  was 
incapacitated  for  work  until  Aug.  10,  1914,  when  he  was  given 
employment  as  a  night  watchman  at  the  Atlantic  Works, 
through  the  influence  of  his  father,  who  had  been  employed 
there  for  fifteen  years. 

Alexander  Treem,  a  fellow  employee,  stated  that  he  had 
taught  Johnson  how  to  operate  His  machine,  and  corroborated 
him  as  to  the  operation  of  same  and  the  capacity  of  the  putty 
can.  He  was  working  in  another  part  of  the  room  when  the 
injury  occurred,  the  first  knowledge  that  he  had  of  the  injury 
being  Johnson's  outcry.  He  noticed  that  the  door  of  the  putty- 
chasing  machine  was  open,  and  that  there  was  a  100-pound  can 
underneath,  but  could  not  say  whether  it  was  filled  or  not. 
Treem  stated  that  it  was  no  part  of  Johnson's  duty  to  place  his 
hand  in  the  opening  which  caused  the  injury,  and  that  nothing 
could  be  gained  by  such  action.  He  expressed  the  opinion  that 
the  injury  was  accidental,  and  one  which  could  not  have  been 
avoided. 

George  W.  Wheeler,  another  fellow  employee,  corroborated 
Treem's  statements,  and  added  that  the  machine  was  in  opera- 
tion at  the  time  of  the  injury. 
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Reuben  Federman,  the  employer,  stated  that  the  floors  of  his 
establishment  were  in  the  same  condition  as  other  paint  shops, 
and  that  a  certain  amount  of  refuse  and  the  materials  which 
go  to  make  up  the  paints  were  on  them.  He  did  not  witness 
the  injury. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
the  employee,  John  Johnson,  received  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment,  and  the  said  injury 
was  not  caused  by  the  serious  and  willful  misconduct  of  the 
said  employee;  that  there  is  due  the  employee  the  sum  of  $5 
weekly  for  a  period  of  fifty  weeks  from  the  date  of  the  injury, 
June  11,  1914,  for  the  specific  injury  sustained,  and  compensa- 
tion on  account  of  total  incapacity  for  work  from  June  25, 
1914,  to  Aug.  9, 1914,  inclusive,  a  period  of  six  and  four-sevenths 
weeks,  at  $5  weekly,  eight  and  four-sevenths  weeks'  specific 
compensation  and  six  and  four-sevenths  weeks'  total  incapacity 
compensation  being  due  to  Aug.  10,  1914,  making  a  total  of 
$75.71;  and  on  and  after  Aug.  10,  1914,  there  is  due  the  em- 
ployee a  continuance  of  the  specific  compensation  for  the 
balance  of  fifty  weeks,  and  partial  incapacity  compensation 
based  upon  half  the  difference  between  his  average  weekly 
wages  of  $10  and  the  amount  now  earned  by  him. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 

Leo  J.  Dunn. 

John  H.  Stone. 
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Cask  No.  1114. 

Mabel  Fisher,  Widow  of  George  T.  Fisher,  Eviployee. 

Zebulon  L.  Canedy,  Employer. 

General  Accident  Assurance  Corpoil\tion,  Ltd.,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Disease.  Dependency.  Acceleration. 
Previously  Diseased  Condition  of  Heart  materially 

ACCELERATED    BY    LIFTING    BaG    OF    CoAL.       ThIS    OCCUR- 
RENCE  PRECEDED   BY   CONSIDERABLE   PeRIOD   OF   PHYSICAL 

Exertion.    Widow  entitled  to  Compensation. 

It  appeared  that  the  employee  received  a  personal  injury  by  reason  of  the  lifting 
of  a  bag  of  coal  weighing  from  150  to  200  pounds,  following  a  considerable 
period  of  physical  exertion.  This  personal  injury  materially  accelerated  and 
aggravated  a  previously  diseased  heart  condition,  and  caused  the  death  of  the 
employee.  The  medical  examiner  stated  that  the  decedent's  heart  muscle 
was  tired  and  exhausted  before  and  at  the  time  of  his  entry  upon  his  last 
labor,  and  that  this  last  act  was  a  sufficient  cause  for  the  inability  of  the  heart 
to  perform  its  work,  so  that  death  resulted.  A  widow,  living  with  him  at  the 
time  of  his  injury  and  death,  survived. 

Htiid,  that  the  death  of  the  employee  arose  out  of  the  emplosrment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Coiirt. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mabel  Fisher, 
widow  of  George  T.  Fisher,  v.  General  Accident  Assurance 
Corporation,  Ltd.,  this  being  case  No.  1114  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Edward  R. 
Hathaway,  representing  the  widow,  and  Greorge  R.  Famum, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room,  City  Hall,  New  Bedford,  Mass.,  on 
Tuesday,  Oct.  20,  1914,  at  11  a.m. 

It  was  agreed  that  George  T.  Fisher  was  in  the  employ  of 
Zebulon  L.  Canedy;    that  his  average  weekly  wages  were  $18; 
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that  he  died  in  East  Freetown  on  June  10,  1914;  that  Mrs. 
Fisher  was  living  with  her  husband  at  the  time  of  his  death; 
and  that  the  employer  carried  a  workmen's  compensation 
policy  with  the  General  Accident  Assurance  Corporation,  Ltd. 

The  insurance  company  denied  that  the  death  arose  out  of 
the  employment, ,  and  its  contention  was  that  the  man  died 
from  heart  failure,  and  that  his  past  would  show  a  history  that 
might  presuppose  his  death  from  heart  failure  at  any  time. 
An  autopsy  had  been  suggested  by  the  Industrial  Accident 
Board,  and  the  insurer  had  offered  to  pay  for  the  same,  but  the 
widow  declined  to  have  it  performed. 

Zebulon  L.  Canedy,  the  employer,  stated  that  Fisher  was  in 
his  employ,  and  had  been  for  some  time  previous,  and  that  on 
the  day  he  died  he  was  preparing  to  help  unload  a  steam 
roller  from  a  car  in  East  Freetown;  that  Fisher  was  the 
engineer  of  the  steam  roller,  and  during  the  morning  had  been 
at  work  helping  erect  it,  which  involved  some  heavy  lifting  and 
about  noon  he  was  taken  in  a  team  by  his  employer  some 
distance  away  to  help  unload  the  steam  roller  from  the  car; 
that  when  he  arrived  there  his  first  duty  was  to  take  two 
buckets  and  go  to  a  pump  some  four  hundred  feet  away  and 
bring  water  from  the  pump  up  a  slight  incline  and  pass  the 
buckets  of  water  to  a  man  standing  on  a  railroad  flat-car,  to  be 
put  into  the  steam  roller  boiler;  that  he  had  made  some  six 
or  seven  trips  and  was  then  told  to  take  some  bags  of  coal, 
weighing  from  150  to  200  pounds,  the  exact  weight  not  being 
definitely  determined,  from  a  low  gear  and  put  them  on  the 
flat-car;  that  the  first  bag  was  handed  to  him  by  a  young  man 
named  Harold  T.  Chace,  who  passed  Fisher  one  bag  of  coal, 
and  Fisher,  standing  between  the  team  and  the  flat-car,  put 
the  bag  of  coal  on  his  shoulder,  carried  it  a  few  steps  to  the  car, 
and  threw  it  on  the  platform  of  the  flat-car;  that  Chace  put  the 
next  bag  of  coal  on  the  wheel  of  the  low  gear,  and  he  saw 
Fisher  reach  for  it  and  then  he  turned  to  attend  to  some  other 
duty  and  the  next  thing  he  knew  Fisher  was  lying  on  the 
ground  in  a  dying  condition;  that  it  was  probably  less  than  a 
minute  from  the  time  that  he  saw  him  reach  for  the  coal  that 
was  on  the  wheel  of  the  low  gear  till  the  time  he  saw  him 
apparently    unconscious    on    the    ground;     that    Fisher    never 
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spoke,  but  was  breathing,  and  in  a  few  minutes,  not  over  five, 
he  passed  away. 

Dr.  Thomas  F.  Gunning,  medical  examiner  of  the  district 
where  Fisher  died,  stated  that  he  saw  Fisher  at  the  East  Free- 
town station  about  4  p.m.,  and  reported  that  death  was  due  to 
heart  disease.  He  did  not  perform  an  autopsy  as  he  did  not 
consider  it  necessary,  and  besides,  he  had  no  right  to  perform 
an  autopsy  in  this  case.  The  effect  of  acute  inflammatory 
rheumatism  may  be  very  injurious  to  the  heart,  and  it  is  a 
probability  that  heart  disease  would  result.  If  a  person  suffer- 
ing from  acute  inflammatory  rheumatism  used  alcohol  it  would 
tend  to  increase  the  likelihood  of  heart  disease.  Dr.  Gunning 
stated  that  the  testimony  given  before  the  committee  of 
arbitration  was  different  from  the  testimony  given  to  him  on 
the  day  Fisher  died.  The  story  told  to  him  was  that  after 
lifting  a  bag  of  coal  weighing  from  150  to  200  pounds  Fisher 
suddenly  fell  to  the  ground  and  gasped;  that  he  never  breathed, 
never  moved  an  arm  or  an  eyelid;  that  he  put  these  questions 
to  the  people  and  they  all  said  that  the  man  had  not  breathed 
at  all  or  moved  a  muscle.  Now  the  witnesses  testify  that  he 
lived  five  minutes,  but  was  unconscious.  There  was  another 
possible  diagnosis  in  the  case  if  the  man  lived  five  minutes. 
If  the  testimony  was  that  Fisher  had  not  breathed  once  he 
would  ascribe  the  lifting  of  the  load  of  150  or  200  pounds 
to  be  the  cause  of  death.  He  would  form  the  opinion  that 
it  was  an  imperfect  heart  that  had  suddenly  undergone  strain 
and  had  stopped  because  there  was  no  further  ability  on 
the  part  of  the  muscle  to  continue  its  work.  If  he  lived  five 
minutes  there  are  two  diagnoses,  —  one  would  be  a  cerebral 
embolism,  thrombus  or  hemorrhage;  the  other  would  be  an 
acute  dilatation  of  the  heart  that  was  not  suflBcient  to  stop  the 
heart  immediately,  and  would  be  due  to  the  lifting  of  the  load 
weighing  150  or  200  pounds,  or  even  less.  The  doctor  testified 
that  from  the  evidence  he  heard  he  would  say  it  was  apparent 
that  this  final  exertion  was  of  a  character  to  put  a  maximum  of 
work  upon  his  heart,  and  assuming  a  diseased  heart  muscle 
already  tired  or  exhausted,  that  would  be  a  suflicient  cause 
for  the  inability  of  the  heart  to  perform  its  work,  so  that 
death   resulted.     Asked  if  the  question  were  open  to  doubt 
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under  all  the  circumstances,  and  that  if,  under  all  the  circum- 
stances, he  still  held  to  his  opinion  that  it  was  exertion,  he 
replied,  "I  am  simply  taking  all  the  facts  in  the  case  and 
rendering  an  opinion,  and  my  opinion  is  that  the  man  died  of 
debilitation  of  the  heart  caused  by  the  abrupt  lifting  of  the 
load.  The  lifting  of  the  load  was  the  contributing  cause  —  an 
important  factor." 

Dr.  John  P.  Bradford  stated  that  he  had  treated  Fisher  in 
January-,  1910,  when  the  latter  was  suffering  from  an  acute 
articular  rheumatism;  that  he  never  saw  Fisher  intoxicated, 
but  had  heard  it  spoken  about  in  the  neighborhood.  He 
always  tells  his  patients  not  to  use  alcohol  when  they  are 
in  this  condition,  as  the  use  of  it  would  increase  the  acute 
inflammatory  rheumatism.  He  also  stated  that  physicians  look 
for  affection  of  the  valves  of  the  heart  in  cases  of  acute  inflam- 
matory ^rheumatism,  and  that  he  had  not  seen  Fisher  since 
1910. 

Dr.  Thomas  F.  Aiken,  called  as  an  expert  by  the  insurance 
company,  stated  that  it  was  generally  understood  by  physicians 
that  a  man  who  has  an  acute  attack  of  articular  rheumatism 
invariably  has  a  heart  disease  of  the  valvular  type  following. 
It  is  expected  in  almost  every  case.  When  the  valves  have 
become  crimped,  and  the  heart  weakened  thereby,  it  would 
naturally  be  expected  that  heart  disease  would  cause  death 
either  at  one  time  or  another;  it  doesn't  usually  make  any 
difference  what  he  is  doing  at  the  particular  time,  —  his  heart 
plays  out  and  he  drops.  The  doctor  testified  that,  in  his 
opinion,  Fisher  died  of  acute  dilatation  of  the  heart. 

We  find  that  this  case,  on  its  face,  represents  the  final  step 
in  the  giving  out  of  a  defective  circulatory  system.  On  the 
report  of  the  medical  examiner  the  cause  of  death  is  given  as 
heart  disease,  and  as  no  autopsy  was  held  the  specific  type  of 
disease  must  remain  unknown.  On  all  the  facts  —  employment, 
carrying  of  the  water,  the  lifting  of  heavy  bags  of  coal  —  it 
appears  that  the  work  in  which  he  was  engaged  immediately 
prior  to  his  death  was  of  a  nature  to  severely  tax  a  diseased 
heart,  whether  the  disease  was  of  the  heart  muscle  or  of  the 
valves.  It  is  apparent  that  the  final  exertion  was  of  a  character 
to  put  a  maximum  of  work  upon  his  heart,  and  if  we  assume  a 
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diseased  heart  muscle  already  tired  or  exhausted,  it  is  a  suffi- 
cient cause  for  the  inability  of  the  heart  to  perform  its  work, 
so  that  death  resulted. 

We  therefore  find  that  the  injury  arose  out  of  and  in  the 
course  of  his  employment;  that  the  exertion  of  lifting  and 
throwing  from  his  shoulder  a  heavy  bag  of  coal,  following  a 
considerable  period  of  physical  exertion,  was  sufficient  to  affect 
a  previously  diseased  heart  so  as  to  cause  death;  and  that 
Mabel  Fisher,  widow  of  George  T.  Fisher,  is  entitled  to  recover 
one-half  the  average  weekly  wages  of  her  husband,  namely,  $9 
per  week  for  a  period  of  three  hundred  weeks  dating  from 
June  10,  1914,  the  day  of  the  injury,  and  continuing  in  three 
hundred  weekly  payments,  from  the  Greneral  Accident  Assur- 
ance Corporation,  Ltd.,  the  insurer  in  this  case. 

The  following  requests  for  rulings  were  presented  by  the 
insurer:  — 

1.  The  burden  is  on  the  claimant  to  prove  that  the  deceased's  death 
was  caused  by  an  accident,  and  where  he  fails  to  do  so  compensation 
cannot  be  awarded. 

2.  The  burden  is  on  the  claimant  to  show  that  at  the  time  Fisher 
met  his  death  he  was  engaged  in  the  service  and  employment  of  the 
employer,  and  that  his  employment  was  the  cause  and  occasion  of  his 
death. 

3.  The  burden  is  upon  the  claimant  to  show  that  Fisher  met  his 
death  through  an  accident  arising  out  of  and  in  the  course  of  his  em- 
plojrment. 

Claude  L.  Allen, 
Attorney  for  the  General  Accident  Assurance 
Corporation^  Ltd.y  Insurer. 

If  the  words  of  the  Workmen's  Compensation  Act  be  substi- 
tuted, namely,  "personal  injury"  in  the  place  of  the  word 
"accident,"  in  the  first  and  third  requests,  all  the  requests  are 
granted. 

Dudley  M.  Holman. 
Edward  R.  Hathaway. 
George  R.  Farnum  dissents. 
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Findings   and   Decision   of   the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room,  New  Al- 
bion Building,  Bostouj  Mass.,  on  Thursday,  Dec.  10,  1914,  at 
10.45  A.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

All  the  material  evidence  is  reported  by  the  committee  of 
arbitration,  no  new  evidence  having  been  introduced  at  the 
hearing  on  review. 

The  evidence  shows  that  the  employee,  George  T.  Fisher, 
received  a  personal  injury  by  reason  of  the  lifting  of  a  bag  of 
coal,  weighing  from  150  to  200  pounds,  following  a  considerable 
period  of  physical  exertion,  said  personal  injury  materially 
accelerating  and  aggravating  a  previously  diseased  heart  condi- 
tion, and  thereby  causing  the  death  of  the  said  employee. 

The  Board  therefore  finds  that  the  employee,  the  said  George 
T.  Fisher,  received  a  personal  injury  arising  out  of  and  in  the 
course  of  his  employment,  on  June  10,  1914,  said  personal  in- 
jury materially  accelerating  a  previously  diseased  condition  of 
the  heart  and  causing  said  employee's  death;  that  the  average 
weekly  wages  of  the  employee  were  $18;  that  Mabel  Fisher, 
the  widow  of  the  employee,  lived  with  him  at  the  time  of  the 
injury  and  is  therefore  conclusively  presumed  to  be  wholly 
dependent  upon  him  for  support;  and  that  there  is  due  the 
said  widow  the  sum  of  $9  a  week  from  the  insurer,  the  General 
Accident  Assurance  Corporation,  Ltd.,  for  a  period  of  three 
hundred  weeks  from  said  June  10,  1914,  the  date  of  the  injury. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  1115. 

John  P.  Brennan,  Employee, 
Gray  &  Davis  Inc.,  Employer. 
Travelers  Insurance  Company,  Insurer. 

Duration  of  Incapacity  for  Work.  Eye  Injury.  Ability 
OF  Employee  to  earn  Wages  not  affected  by  In- 
Jury  TO  Eye.  Ulcer  Heals.  Vision  with  Correc- 
tion 100  Per  Cent.    No  Compensation  Awarded. 

The  employee  received  a  personal  injury  on  Oct.  31, 1913,  by  reason  of  a  bum  from 
hot  solder  and  acids,  and  compensation  was  paid  by  the  insurer  until  March 
16, 1914.  The  impartial  physician  reported  that  the  ulcer  caused  by  the  injury 
had  healed  without  causing  loss  of  vision.  The  statement  was  made:  *'He  is 
able  to  work,  in  my  judgment.  I  can  see  no  abnormality  about  the  eye  except 
his  congenital  myopia  and  traiunatic  scar." 

Held,  that  the  employee  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  John  P. 
Brennan  v.  Travelers  Insurance  Company,  this  being  case  No. 
1115  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Charles 
F.  Lovejoy,  representing  the  employee,  and  William  C.  Prout 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room,  Tuesday,  Sept.  1,  1914,  at  9.30  a.m. 

L.  C.  Doyle  represented  the  insurer. 

The  employee  had  been  examined  by  the  expert  oculist 
for  the  insurer  on  March  4,  1914,  and  he  reported  that  the 
employee  was  then  suffering  from  no  incapacity  due  to  the 
injury;  later,  on  March  16,  1914,  the  impartial  physician 
appointed  by  the  Board  examined  him  and  reported  that  he 
was  able  to  work.  Compensation  had  been  paid  by  the  in- 
surer to  March  8,  1914,  and  upon  receipt  of  the  report  of  the 
impartial  specialist,  an  offer  of  payment  to  March  16,  1914, 
was  made,  and  declined  by  the  employee.     The  case,  there- 
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fore,  went  to  arbitration,  the  employee  not  having  returned  to 
work  until  May  4,  1914,  and  claiming  compensation  to  that 
date.    The  average  weekly  wages  of  the  employee  were  $7. 

John  P.  Brennan,  the  employee,  testified  that  he  could 
not  go  to  work  March  16  on  account  of  the  drowsy  feeling 
in  his  eye,  and  he  could  not  keep  it  open.  If  he  went  out  in 
the  air  he  would  have  to  return  to  the  house  and  rest  his 
head  for  a  tune.  On  May  4  he  returned  to  work,  and  for 
the  first  month  his  eye  still  had  the  drowsy  feeling,  but  after 
a  whDe  it  gradually  began  to  improve.  His  employer  told 
him  that  it  would  have  been  better  if  he  had  remained  out 
of  work  a  while  longer.  Previous  to  the  injury  he  never  had 
any  trouble  with  his  eyes,  although  he  wore  glasses  for  three 
years  on  account  of  a  slight  stigmatism  in  the  eye,  and  also 
because  of  the  fine  work  he  was  required  to  do  on  the  pianos. 
When  he  retm-ned  to  work,  after  the  accident  he  was  an  in- 
spector, beincr  required  to  inspect  the  different  materials,  such 
as  bolts,  nuts,  etc.  After  March  16  the  white  of  his  eye  used 
to  flush  up,  get  red  and  start  to  water.  He  also  used  to  get 
"blind  staggers,"  and  had  to  give  up  work  for  a  time,  as  he 
was  afraid  of  getting  into  the  machinery  at  the  works. 

Dr.  Edward  K.  Ellis,  eye  specialist,  testified  that  Mr. 
Brennan  was  sent  to  him  in  November  by  Dr.  Murphy  of  the 
Eye  and  Ear  Infirmary.  At  that  time  the  eye  was  in  an  ex- 
tremely critical  condition  for  about  two  or  three  weeks.  It 
gradually  began  to  improve,  and  he  saw  him  at  intervals 
untU  January  12.  After  that  time  the  eye  was  perfectly  white 
and  free  from  pain,  and  he  fitted  him  to  his  present  glasses. 
The  eye  used  to  flush  and  pain  at  times,  which  showed  that  it 
had  not  got  back  to  normal  condition.  March  4  was  the  last 
time  the  doctor  saw  him.  After  that  he  seemed  to  be  in 
pretty  good  condition  and  did  not  call,  except  on  friendly 
visits.  Mr.  Brennan  was  extremely  nearsighted,  and  there 
was  a  small  amount  of  stigmatism.  In  his  opinion  there  was 
no  reason  for  not  going  back  to  work  on  March  4,  except  for 
the  flushing  of  the  eye,  which  made  it  hard  to  do  regular  work. 
When  the  doctor  first  saw  Brennan  he  had  a  deep  ulceration 
of  the  cornea,  which  might  mean  the  loss  of  the  eye  if  it  did 
not  heal  properly. 

Digitized  by  VjOOQ IC 


BRENNAN  V.  TRAVELERS  INSURANCE  COMPANY.      447 

Mr.  Doyle  presented  two  reports  of  examinations  made  by 
Dr.  Fred  M.  Spalding,  390  Commonwealth  Avenue,  Boston, 
Mass.,  Jan.  19  and  March  4,  1914.    These  reports  follow:  — 

I  have  examined  the  eyes  of  John  Brennan.  He  states  that  his  eye 
was  burned  on  Oct.  31,  1913,  with  hot  solder  and  acids;  that  his  eye  was 
badly  inflamed  for  several  weeks;  that  he  has  been  under  the  care  of 
Dr.  Edward  K.  Ellis;  that  he  does  not  think  the  sight  in  his  right  eye 
is  quite  as  good  as  it  was  before  the  accident.  Examination  of  the  eye 
shows  a  scar  from  an  ulcer,  extending  around  the  inner  part  of  the  cornea 
parallel  with  margin.  The  scar  does  not  encroach  on  the  central  part  of 
the  cornea,  therefore  does  not  interfere  with  vision. 

There  is  still  some  congestion  of  the  eye.  Vision  with  strong  myopic 
glass  equals  20/20  in  right  and  20/15  in  left.  In  my  opinion  the  condi- 
tion of  the  eye  could  have  been  caused  by  the  injury  he  claims  to  have 
received.  The  eye  is  apparently  getting  along  splendidly.  It  is  still  an 
eye  which  would  be  quite  susceptible  to  irritation,  and  from  the  nature 
of  his  work  as  he  explained  it,  I  should  think  it  advisable  for  him  not  to 
work  at  least  for  two  weeks  more.  I  do  not  think  that  the  vision  of  this 
eye  will  be  permanently  affected  at  all  by  the  trouble  which  he  has  had 
i;vith  it. 

Very  truly  yours, 

Boston,  Mass.  Jan.  19,  1914. 

I  have  again  examined  the  right  eye  of  John  Brennan  (65621).    I  find 

that  the  eye  is  free  from  inflammation. '  He  states  that  the  eye  becomes 

irritable  at  times  and  requires  a  salve  containing  belladonna.    As  far 

as  I  can  see  the  scars  from  the  former  ulcers  are  well  healed,  and  I  do  not 

believe  that  the  eye  would  be  injured  by  his  returning  to  work. 

Very  truly  yours, 

■  .,       ,,     V  >,  ,n,>,  Fred  M.  Spalding. 

Boston,  Mass.  March  4,  1914. 

Dr.  William  J.  Daly,  the  impartial  physician  appointed  by 
the  Board,  reported  as  follows:  — 

I  to-day  examined  Mr.  John  Peter  Brennan^  394  Centre  Street,  Jamaica 

Plain,  whom  you  kindly  referred  to  me  as  impartial  physician  under  the 

act.    The  accident  of  Oct.  13,  1913,  caused  an  ulcer  of  the  right  cornea 

which  has  healed  well  and  without  causing  him  loss  of  vision.    His  vision 

in  that  eye  with  his  correction  is  nearly  100  per  cent.    He  is  able  to  work, 

in  my  judgment.    I  can  see  no  abnormality  about  the  eye  except  his 

congenital  myopia  and  traumatic  scar. 

Very  truly  yours, 

W.  J.  Daly. 
Boston,  Mass.  March  16,  1914. 
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The  committee  of  arbitration  finds  upon  all  the  evidence 
that  all  incapacity  for  work  due  to  the  injury  ceased  on  March 
16,  1914,  and  that  the  insurer,  in  offering  to  pay  the  employee, 
John  P.  Brennan,  compensation  to  said  date,  had  complied 
with  all  the  requirements  of  the  statute.  The  committee 
therefore  finds  that  the  payment  of  compensation  for  a  period 
of  eight  days  from  March  9,  1914,  to  March  16,  1914,  inclu- 
sive, at  $4  per  week,  a  total  of  $4.57,  is  all  that  is  due  the 
employee  under  the  statute. 

Joseph  A.  Parks. 

William  C.  Prout. 

Charles  F.  Lovejoy. 


Casb  No.  1129. 

Annie    McNulty,    Daughter    and    Dependent    of    John 

McNuLTY  (Deceased),  Employee. 
Worcester  Gas  Light  Company,  Employer, 
Massachusetts  Bonding  and  Insurance  Company,  Insurer. 

Arising  out  of  Employment.  Death  results  from  the 
Injury.  Dependency.  Disease.  Concussion  results 
IN  Gradual  Disintegration  of  Brain.  Daughter 
wholly  dependent.     Compensation  awarded. 

The  employee  received  a  personal  injury  by  reason  of  a  blow  on  the  head  and 
shoulder  from  a  piece  of  tar  or  mortar  which  fell  from  the  top  of  the  building 
near  which  he  was  employed.  The  injury  rendered  the  employee  unconscioxis. 
The  condition  of  concussion  which  followed  resulted  in  the  gradual  disintegra- 
tion of  the  brain  and  caused  his  death.  Had  the  employee  been  in  good  physical 
condition,  in  all  probability  death  would  not  have  resxilted.  The  daughter  and 
claimant  was  wholly  dependent  upon  him  for  support  at  the  time  of  his  injury 
and  death. 

Hdd,  that  the  injury  arose  out  of  the  employment  and  caused  the  death  of  the 
employee. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  mider  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Annie  McNulty, 
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daughter  and  dependent  of  John  McNulty,  v.  Massachusetts 
Bonding  and  Insurance  Company,  this  being  case  No.  1129 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows: — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Charles  J.  Hickey, 
390  Main  Street,  Worcester,  Mass.,  representing  the  depend- 
ent, and  John  W.  Litchfield,  Slater  Building,  Worcester,  Mass., 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
at  Room  30,  City  Hall,  Worcester,  Mass.,  on  Friday,  Oct.  16, 
1914,  at  11.30  A.M. 

Daniel  P.  Callahan,  Worcester,  Mass.,  appeared  for  the 
dependent,  and  J.  M.  Thayer,  Worcester,  Mass.,  appeared  for 
the  insurer,  as  counsel. 

The  only  question  involved  is  whether  the  employee  died 
from  natural  causes  or  whether  he  died  as  a  result  of  the  in- 
jury he  received  on  April  22,  1914.  He  died  the  1st  of  May. 
The  insurer  contends  he  died  from  natural  causes;  the  con- 
tention of  the  dependent  daughter  is  that  he  died  as  a  result 
of  the  injury  which  he  received  on  the  22d  of  April,  1914. 

It  is  agreed  his  average  weekly  wage  was  $14.36. 

Annie  McNulty,  daughter  of  John  McNulty,  deceased  em- 
ployee, testified:  — 

I  am  twenty-eight  years  old.  Mr.  Mansfield,  a  man  who  worked  with 
my  father,  brought  him  home  on  the  22d  of  April.  My  father  complained 
of  his  head  and  side  and  also  of  his  hand  and  face.  His  head  was  cut. 
He  was  sick  the  next  day,  very  bad,  throwing  up,  and  could  not  do  any- 
thing. His  head  bothered  him  all  the  time.  His  hand  was  done  up  by 
the  doctor.  He  said  he  was  restless  the  first  night.  He  was  very  cross, 
but  he  never  was  before.  The  next  day  after  the  accident,  Wednesday, 
he  went  to  Dr.  Mathews'  with  my  cousin.  They  rode  in  the  car,  and 
when  he  came  back  he  ate  nothyig  and  complained  of  his  head  all  the 
time.  He  acted  very  strangely  after  that.  He  was  talking  about  what 
he  used  to  do  in  his  younger  days,  —  how  he  could  lick  this  one  and  Could 
do  this  one  up.  He  was  delirious.  If  he  knew  what  he  was  talking  about 
he  would  not  talk  like  that.  He  gradually  grew  worse  until  he  died. 
He  became  unconscious  a  couple  of  days  before  he  died.  My  cousin  from 
Pennsylvania  was  with  me  when  he  died.  I  have  never  been  able  to  do 
any  work.  He  has  been  my  whole  support.  I  have  not  worked  for  six 
years.  Mrs.  Beswick,  Mrs.  Shaw  and  Mrs.  Walsh  helped  me  do  my 
housework.    I  sometimes  can  do  the  dishes,  but  I  get  so  nervous  I  have 
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to  leave  them  alone.  I  have  no  other  source  of  income.  I  have  a  brother 
who  was  married  about  ten  or  fourteen  years  ago,  but  L  do  not  know 
where  he  lives.    I  have  no  other  brothers  or  sisters. 

Dr.  Robert  F.  Mathews  of  Worcester  testified:  — 

I  remember  the  night  McNulty  was  brought  to  my  office.  A  man  with 
whom  he  worked  brought  him  in  a  team.  He  told  me  he  was  walking 
around  the  side  of  what  they  call  the  mortar  house  when  a  big  piece  of  tar 
or  mortar  fell  off  the  top  of  the  building  and  struck  him  a  glancing  blow  on 
the  shoulder  and  head.  He  told  me  how  it  knocked  him  unconscious.  I 
found  a  bruised  wound  on  the  left  cheek,  nicked  a  httle  and  a  bit  scratched. 
He  complained  of  pain  in  the  left  shoulder,  and  there  was  a  little  swell- 
ing there,  and  also  complained  of  pain  in  the  left  side.  I  strapped  his  side, 
bandaged  his  shoulder  and  ordered  him  home  to  rest.  He  came  three 
times  after  that,  on  April  23,  26  and  28.  He  was  a  strong,  robust-looking 
man,  with  good  color.  He  had  a  soft  hat  on.  The  side  of  the  head  where 
he  was  struck  is  the  most  dangerous  part  because  the  brain  lies  under- 
neath it,  and  an  injury  to  the  bones  of  the  skull  is  apt  to  cause  an  injury 
to  the  brain  tissues.  I  did  not  think  this  man  was  going  to  die,  but  I 
told  him  he  ought  to  rest.  He  seemed  to  be  a  good-living  man.  He  said 
he  had  worked  at  the  gas  works  for  twenty  years.  This  small  abrasion 
was  on  the  left  temple.  It  was  on  the  lower  part  of  the  head.  The  last 
time  he  called  at  my  office  he  seemed  apparently  very  good,  the  wound 
in  the  face  had  healed  up,  and  he  said  he  felt  all  right  and  was  anxious  to 
go  to  work,  but  I  said  he  should  not  go  to  work,  but  rest  a  little  longer. 
A  blow  on  the  side  of  the  face  might  cause  a  cerebral  hemorrhage  eight 
days  later,  resulting  in  the  death  of  the  man.  I  would  not  expect  a 
hemorrhage  to  follow  immediately.  He  said  he  felt  dizzy.  A  strong, 
healthy,  rugged  man  usually  would  have  a  headache  after  this  blow.  I 
did  not  see  him  at  the  time  he  died.  I  do  not  know  what  was  the  cause 
of  his  death.  I  did  not  discover  any  hemorrhage  of  the  head  outside  of 
dizziness,  which  might  be  a  symptom.  He  had  no  paralysis,  no  bones 
broken.  The  cut  on  his  head  was  irregular  and  was  about  2  or  IJ  inches. 
It  was  more  of  a  scratch.  Assuming  that  a  quantity  of  mortar  or  plaster 
fell  from  a  building  40  feet  in  the  air  and  struck  Mr.  McNulty  on  the 
head  and  shoulder,  in  consequence  of  which  he  is  rendered  unconscious 
and  has  to  be  carried  to  the  office  of  the  gas  works;  then  to  my  office; 
then,  six  or  eight  days  after  the  injury,  he  does  not  take  much  stock  in 
things  about  him,  becomes  depressed,  then  delirious,  and  finally  lapses 
into  a  coma,  from  which  he  died;  I  think  that  an  injury  like  that  could 
cause  this  condition.    It  is  possible. 

Dr.  Arthur  L.  Hunt,  associate  medical  examiner,  testified:  — 

The  1st  of  May  a  call  came  about  noon  to  view  the  remains  of  John 
McNulty,  and  I  got  there  about  5  o'clock.    I  found  the  body  of  a  well- 
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developed  and  nourished  man,  5  feet  11  inches  tall,  weighing  180  to  195 
pounds.  The  left  pupil  measured  5  millimeters  and  the  right  4  milli- 
meters, the  left  being  the  larger.  There  was  an  adhesive  plaster  over  the 
left  shoulder  which  I  removed,  and  discovered  no  evidence  of  injury 
underneath  it.  There  were  three  crusted  excoriations  on  the  back  of 
his  left  hand.  There  was  a  slight  excoriation  about  3  inches  long  and 
1  inch  wide  just  below  the  top  of  the  left  hip  bone,  which  looked  as  if 
it  had  been  made  quite  recently.  The  ribs  seemed  intact  and  there  were 
no  marks  of  violence.  I  recommended  an  autopsy  and  it  was  refused 
by  a  young  woman  who  gave  her  name  as  Annie  McNulty.  The  body 
was  turned  over  to  Undertaker  Murphy.  My  finding  I  do  not  recall . 
exactly,  but  think  it  was  cerebral  hemorrhage,  or  possibly  edema.  He 
was  struck  by  a  piece  of  falling  plaster  on  April  22,  by  accident.  In 
summing  up  I  indicated  some  possibility  of  heart  trouble.  He  was  well 
nourished,  but  rather  obese.  The  young  woman,  Annie  McNulty,  gave 
me  history  of  an  injury  at  the  Worcester  Gas  Light  Company;  up  and 
around  since,  but  complained  of  pain  in  the  left  shoulder  and  head;  slept 
poorly;  retired  about  7  p.m.  after  drinking  a  glass  of  beer;  at  11  p.m.  he 
complained  of  pain  in  the  chest;  he  died  at  1  a.m.  without  a  physician. 
Then  I  called  up  one  of  the  foremen  at  the  gas  works.  He  told  me  there 
was  a  high  wind  on  the  night  of  the  accident,  and  a  large  piece  of  plaster 
fell  from  one  of  the  buildings  and  struck  McNulty,  knocking  him  over. 
He  was  unconscious  for  a  few  moments.  He  was  cleaned  and  taken  to 
the  office  of  Dr.  Mathews,  who  strapped  his  shoulder.  The  accident 
happened  about  6  p.m.  Assuming  mortar  fell  40  feet  from  a  building  and 
struck  McNulty  on  the  head,  rendering  him  unconscious;  and  in  a  period 
of  six  or  eight  days  he  became  irritable,  had  a  change  of  character,  was 
depressed,  delirious  and  dizzy,  and  finally  goes  into  a  coma  and  dies; 
if  I  had  had  this  history  I  think  I  would  say  this  injury  was  the  cause  of 
his  death.  Cerebral  hemorrhage  might  be  caused  by  a  blow  not  causing 
any  abrasion.  The  most  common  cause  of  cerebral  hemorrhage  is  diseased 
arteries  or  arteriosclerosis.  There  are  two  types  of  cerebral  hemorrhage; 
there  is  the  hemorrhage  between  the  bone  and  the  outer  covering  of  the 
brain,  which  is  most  commonly  the  result  of  injury.  My  opinion  is  that 
this  hemorrhage  was  one  of  the  deep  ones,  —  one  which  results  from 
diseased  arteries.  I  examined  his  arteries,  but  could  not  form  any  opinion 
because  he  was  quite  fat.-  It  is  true  that  a  man  like  McNulty  might 
receive  a  blow  on  the  head  sufficient  to  cause  cerebral  hemorrhage  and 
not  have  any  external  evidence  of  it.  There  is  nothing  inconsistent,  and 
it  is  possible  that  that  cerebral  hemorrhage  might  be  due  to  the  blow. 
It  is  stating  it  pretty  strong  to  say  that  it  is  probable.  I  would  not  be 
surprised  to  find  it.  If  the  man  had  been  seriously  shocked  the  blood 
pressure  would  have  been  lowered.  I  have  seen  cerebral  hemorrhages 
resulting  from  blows  develop  two  or  three  weeks  after  the  blow.  The 
difference  in  the  size  of  the  pupils  indicated  some  difference  in  the  pressure 
on  the  two  sides  of  the  brain.     A  hemorrhage  would  bring  about  the 
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difference  of  pressure  on  the  two  sides  of  the  brain.  In  edema  the  pupils 
are  more  likely  to  be  equal.  If  he  had  hardening  of  the  arteries,  and 
received  a  blow  such  as  the  history  shows,  it  might  have  the  effect  of 
bringing  on  a  slow  hemorrhage.  This  blow  would  be  more  dangerous  to 
a  man  with  hardening  of  the  arteries  than  to  an  ordinarily  healthy  man. 
A  slow  hemorrhage  is  not  inconsistent  with  the  condition.  I  cannot  rule 
out  the  history  which  I  received  at  the  house,  —  his  being  struck  by  a 
falling  piece  of  plaster.  I  think  it  is  reasonable  to  conclude  that  the 
injury  might  lower  his  blood  pressure,  but  not  as  a  matter  of  necessity. 

Dr.  Robert  F.  Mathews,  recalled^  testified:  — 

At  the  time  of  the  injury  I  found  this  man's  blood  pressure  180  milli- 
meters of  mercury.  I  did  not  think  it  was  a  very  high  blood  pressure  for 
a  man  of  his  age.  It  was  within  normal  limits.  His  arteries  were  quite 
palpable,  his  pulse  slow  and  full.  If  the  man's  arteries  were  normal,  and 
if  the  blood  pressure  were  normal,  it  would  exclude  an  apoplectic  condi- 
tion. His  blood  pressure  was  not  exactly  high.  After  an  injury  the 
blood  pressure  is  apt  to  be  reduced,  and  if  it  was  180  after  the  accident 
it  might  have  been  a  little  higher  than  that. 

Dr.  Francis  J.  Butler  testified:  — 

Assuming  a  man  is  struck  as  stated,  and  during  the  period  from  the 
time  of  the  injury  to  the  time  of  his  death  he  becomes  depressed  and 
drowsy,  and  goes  into  a  coma;  his  habits  are  good  and  he  has  worked 
steadily;  I  would  say  that  the  injury  was  the  underlying  cause  of  his 
death.  My  reason  is  this:  in  the  first  place,  we  have  a  history  of  a  man, 
being  a  robust  and  healthy  individual,  who  worked  every  day  up  to  the 
time  he  was  injured,  and  if  he  had  had  a  disease  of  any  kind,  and  if  this 
disease  were  affecting  him  in  any  way,  we  would  find  his  work  falling  off 
and  he  would  not  be  able  to  do  as  much  work  as  usual.  If  this  man  did 
not  have  any  symptom  of  disease,  never  had  dizziness,  and  never  had  been 
sick  before  the  accident,  I  would  rule  out  apoplexy  on  that  history.  The 
symptoms  of  apoplexy  vary,  —  a  feeling  of  vertigo,  at  times  ringing  in 
the  ears,  fullness  in  the  chest,  fullness  about  the  stomach  in  the  abdomen; 
a  man  always  complains  of  this  before  apoplexy.  According  to  the  greatest 
work  in  surgery  a  cerebral  hemorrhage  may  come  on  some  days  after  Sk 
blow  on  the  head.  The  vessels  at  the  time  of  the  injury  may  be  weakened, 
and  two  or  three  days  afterwards  the  wall  which  has  been  weakened  will 
allow  the  blood  to  extravasate  into  the  neighboring  partition.  The  one 
definite  thing  Dr.  Hunt  found  regarding  the  injury  to  the  head  was  the 
difference  in  the  pupils,  and  that  certainly  showed  there  was  a  pressure 
in  the  brain  substance.  If  I  found  what  Dr.  Hunt  found  I  would  at- 
tribute the  death  in  this  case  to  cerebral  hemorrhage,  or  possibly  edema. 
Edema  might  be  an  accompanying  condition  with  the  cerebral  hemor- 
rhage. Edema  is  the  fluid  portion  of  the  blood.  Outside  of  physical 
disease  the  conunon  cause  for  edema  is  injury. 


Digitized  by  VjOOQ IC 


MCNULTY  V.  MASSACHUSETTS  BONDING  AND  INSURANCE  CO.     453 

Dr.  A.  J»  Barnes  of  Worcester,  Mass.,  testified:  — 

It  strikes  me  in  this  case  that  here  we  have  a  man  at  his  work,  and  there 
is  the  plaster  coming  down  on  his  head.  If  it  hit  his  head  to  do  any  injury 
it  hit  it  on  the  top,  and  he  was  suddenly  knocked  down,  which  would 
probably  account  for  the  injury  on  the  side  of  the  head,  which  may  or 
may  not  be  important.  He  is  rendered  unconscious  and  stays  unconscious 
for  some  time.  He  goes  to  the  doctor's  and  then  goes  home,  and  after 
a  few  dajns  he  has  headaches,  is  confused,  and  gradually  has  a  hemorrhage 
and  suddenly  becomes  unconscious.  It  strikes  me  that  is  a  picture  of  a 
moderate  concussion,  with  gradual  disintegration  of  the  brain  from  which 
he  dies.  I  should  attribute  this  to  the  accident  in  some  way  or  other. 
If  the  man  were  in  perfect  health  how  could  he  die  unless  from  some 
cause?  I  do  not  admit  that  the  shock  caused  death.  I  say  it  was  dis- 
integration of  the  brain  tissue  by  moderate  concussion.  What  else  could 
cause  his  death  unless  he  got  injured?  He  was  in  perfect  condition. 
Dr.  Hunt  did  not  perform  an  autopsy.  I  do  not  assume  his  theory  at  all. 
I  say  he  died  from  concussion,  with  gradual  destruction  of  the  brain  tissue. 
If  this  man  died  of  apoplexy  I  would  expect  a  week  before  to  find  hardening 
of  the  arteries.  Edema  of  the  brain  is  usually  a  secondary  condition. 
It  is  where  the  full  heart  and  circulatory  sjrstem  are  not  working  properly. 
This  man's  going  to  Dr.  Mathews'  office  four  or  five  da3rs  before  he  died 
would  not  be  inconsistent  with  death  resulting  from  injury. 

Patrick  Droney,  who  worked  with  McNulty,  testified:  — 

I  was  about  two  feet  from  McNulty  when  the  accident  happened.  The 
stuff  hit  him  on  the  side,  shoulder  and  on  the  head.  I  could  not  exactly 
tell  you  what  hit  him,  but  it  came  off  the  building.  It  was  a  little  more 
than  a  pailful  of  stuff.  It  knocked  him  into  the  stone  wall,  with  his  face 
and  hands  down.  I  picked  him  up  and  sat  him  down  at  the  side  of  the 
building  and  then  went  for  Mr.  Welch.  He  was  unconscious  for  a  few 
minutes.  He  would  speak  a  few  words  and  I  could  not  understand  him 
rightly.  Welch  came,  and  I  said  "Give  the  whistle  for  Mr.  Barry." 
Welch  and  I  took  him  up  and  we  took  both  sides  of  him  and  assisted  him. 
Then  Mr.  Barry,  the  foreman,  came  and  took  him  to  the  office  and  sent 
him  to  Dr.  Mathews.  Mr,  Mansfield  went  with  McNulty  to  the  doctor's 
office.  McNulty's  work  was  to  wet  the  coal  that  used  to  come  out  of  the 
fiunaces.  He  used  to  shovel  the  ashes  from  the  fires  and  help  the  man 
with  the  fires.  It  is  a  very  hot  job.  The  hose  he  used  to  squirt  on  the 
coal  was  bigger  than  a  garden  hose.  There  was  a  high  pressure  on  it. 
I  have  known  McNulty  for  five  years,  and  he  was  a  strong,  healthy  man. 
I  never  knew  him  to  be  sick.  As  far  as  I  know  he  worked  steadily.  The 
first  half  of  the  coal  is  wet  inside  and  then  he  comes  out  to  wet  the  second 
half.  He  was  not  a  fireman.  I  did  not  see  the  plaster  hit  him,  but  I 
know  that  it  hit  him.    McNulty  fell  down  and  some  plaster  was  on  his 
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hat  and  shoulder.  There  was  a  mark  on  his  face.  I  could  not  see  his 
head  because  he  kept  his  hat  on.  His  hand  was  torn.  It  pushed  him 
about  two  or  two  and  one-half  feet  against  the  wall.  When  I  was  moving 
him  he  said  he  was  killed.  This  was  after  Mr.  Welch  came,  about  four 
or  five  minutes  after  the  accident.  I  could  hardly  understand  him.  He 
did  not  talk  very  much. 

James  Barry,  foreman,  testified:  — 

McNulty  worked  under  an  eave  of  the  building  in  a  small  cab.  The 
work  is  laborious  enough.  He  had  to  shovel  and  wheel  the  ashes.  The 
ashes  are  cold  ashes  from  the  ash  bin.  When  the  coal  is  dumped  down 
it  is  red  hot.  There  was  a  partition  between  McNulty  and  the  fire,  and 
there  was  a  small  hole  where  he  put  the  hose  through.  The  hose  is  a 
2-inch  rubber  hose  with  from  80  to  90  pounds*  pressure.  McNulty  to  my 
knowledge  has  worked  six  or  seven  years  here.  He  was  a  good,  steady 
workman.  His  habits  were  good  as  far  as  I  know.  I  never  saw  him 
under  the  influence  of  liquor.  He  was  always  considered  industrious  and 
sober.  He  was  ^ways  well.  When  I  came  to  him  he  was  in  a  kind  of 
stupid  condition.  He  called  me  by  name  and  knew  me  all  right.  There 
was  a  bad  scar  on  the  back  of  his  hand,  with  skin  torn  oS.  He  complained 
of  the  head  and  shoulder,  but  said  he  did  not  care  anything  about  the 
hand  because  he  did  not  mind  it  much.  The  scratch  was  near  the  temple 
and  was  bleeding,  but  the  skin  was  not  torn  ofif.  I  assisted  him  to  the 
office.  I  kept  hold  of  him  until  I  got  him  to  the  office,  and  put  him  on 
a  seat.  Then  I  washed  him  up.  He  was  acting  kind  of  strange  and  said 
he  was  killed.  His  speech  was  a  little  different.  The  man  was,  in  fact, 
raving. 

Dr.  Lemuel  F.  Woodward  of  Worcester,  Mass.,  testified:  — 

I  do  not  think  anybody  knows  what  McNulty  died  of.  No  physician 
saw  him  immediately  before  death,  and  the  medical  examiner  saw  him 
some  seven  or  eight  hours  after  death,  and  the  data  proving  that  the  man 
died  of  one  thing  or  another  are  very  faulty.  To  make  an  accurate 
diagnosis,  a  man  dying  suddenly  that  way  dies  ordinarily  from  apoplexy, 
heart  failure  or  uremia.  The  man  had  a  blood  pressure  of  180  that  we 
know  of;  180  excludes  a  man  from  any  life  insurance  company,  and  it  is 
a  moderately  high  pressure.  Blood  pressure  of  180  indicates  ordinarily 
weakened  arteries  or  disease  of  the  kidneys.  This  man  dying  suddenly 
this  way  may  have  died  from  rupture  of  the  weak  arteries,  or  edema  of 
the  brain,  consequent  on  disease  of  the  kidneys.  There  is  a  possibility 
of  the  cerebral  hemorrhage  from  the  blow.  That  is  a  possibility.  The 
fact  that  the  man  could  talk  immediately  after  the  accident,  and  with 
just  a  little  assistance  went  to  the  office  and  then  to  Dr.  Mathews'  office, 
with  no  sjmiptoms  that  Dr.  Mathews  noticed,  although  under  observation 
all  the  time,  and  died  suddenly,  after  going  into  a  coma,  suggests  a  picture 
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of  apoplexy  or  something  of  that  sort.  It  can  also  be  the  picture  of  cir- 
culatory disturbance  due  to  a  condition  arising  from  the  kidney  or  heart. 
A  man  can  work  with  blood  pressure  of  180.  I  have  been  testifying  in 
court  for  thirty  years,  and  I  will  admit  that  I  ordinarily  am  for  the  de- 
fendant. An  ordinary  man  does  not  know  whether  he  has  increased 
blood  pressure  or  not,  but  a  medical  man  could  recognize  it.  There  are 
no  premonitory  symptoms.  Apoplexy  is  due  to  a  weakened  condition  of 
the  arteries,  and  that  is  due,  in  most  cases,  to  kidney  disease.  The  arteries 
that  are  ruptured  are  in  the  brain,  and  you  do  not  get  at  them.  I  say  it 
is  possible  that  death  could  be  caused  by  this  blow,  but  not  probable. 
The  only  thing  in  this  case  which  indicates  that  this  man  had  kidney 
trouble  is  the  blood  pressure  of  180.  It  was  180  after  the  accident,  so 
that  180  was  probably  low  because  the  blood  pressure  is  depressed  by 
accident,  and  the  probable  normal  blood  pressure  was  up  to  200.  A 
millimeter  difference  in  the  size  of  the  pupils  is  not  very  much  and  is  in 
range  of  normal.  If  there  is  any  importance  to  attach  to  it,  it  would 
indicate  something  besides  Bright's  disease.  I  think  you  can  exclude 
heart  disease  in  this  case. 

William  Nolan,  general  foreman  at  the  Worcester  Gas  Light 
Company,  testified:  — 

Mr.  McNulty^s  duties  were  to  take  and  wet  the  coke  as  taken  out  from 
the  retorts;  to  wheel  a  barrel  of  ashes  a  few  times  a  day;  help  take  the 
ashes  out  to  the  barrel  twice  a  day.  I  would  not  consider  this  hard  work. 
He  would  not  get  a  great  deal  of  heat.  He  was  a  man  that  worked  steadily 
every  day.    His  habits  were  good  so  far  as  I  know. 

Mary  A.  Beswick  of  Worcester,  Mass.,  testified:  — 

I  have  known  the  McNultys  for  eighteen  years.  Mr.  McNulty  always 
seemed  to  be  a  strong,  healthy  man.  I  saw  him  the  day  after  he  was  hurt, 
about  2  o'clock  in  the  afternoon,  and  he  was  in  bed.  He  complained 
greatly  of  his  head  and  did  not  seem  to  be  himself.  I  saw  him  the  next 
day,  and  he  was  up  and  around.  He  did  not  seem  to  be  inclined  to  talk, 
but  complained  greatly  of  his  head,  and  was  irritable  and  not  himself  at 
all.  He  said  he  felt  badly  for  his  daughter,  and  did  not  want  her  to  know 
what  condition  he  was  in,  and  thought  it  wajs  going  to  be  his  end.  I 
saw  him  Friday.  He  was  sitting  on  the  edge  of  the  bed  with  his  head  on 
his  hands.  He  complained  of  his  head  and  was  in  a  sort  of  dazed  con- 
dition. I  did  not  see  him  SatTirday.  I  saw  him  Sunday,  and  he  was 
sitting  in  bed.  He  always  complained  of  his  head  every  time  I  went 
there.  He  said  he  had  pains  in  the  back  of  his  head,  and  also  that  he 
was  hurt  where  the  mark  was,  near  the  temple.  I  helped  to  bathe  his 
head.  I  bathed  it  with  hamamelis.  The  day  before  he  died  I  called  at  his 
house  and  found  him  unconscious.    That  was  on  a  Thursday.    That  would 
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be  the  30th  of  April.  I  got  there  about  1.30  p.m.  and  he  was  unconscious 
then.  He  could  not  go  to  Dr.  Mathews  that  day.  I  tried  to  arouse  him 
and  he  took  no  notice.  I  did  not  call  in  a  doctor  because  I  did  not  want 
to  interfere.  The  daughter  was  h3rsterical  and  I  could  not  do  anything 
with  her.  I  suggested  calling  a  doctor.  I  stayed  all  the  afternoon  until 
5  o'clock.  I  did  not  go  over  again  until  he  was  dead.  He  was  unconscious 
the  day  after  the  accident.    We  put  smelling  salts  to  his  nose. 

Agnes  McNulty,  niece  of  the  deceased,  testified:  — 

I  called  to  see  my  uncle  the  Wednesday  before  he  died,  about  8  o'clock 
at  night.  He  was  in  bed  and  got  up  and  sat  down  and  started  to  talk  to 
me.  I  asked  him  how  he  felt,  and  he  complained  of  his  head,  and  said 
the  head  bothered  him  and  felt  light,  but  he  thought  he  would  be  all  right 
in  a  few  weeks.  He  talked  of  when  he  was  young,  and  said  he  could  do 
any  man,  and  I  thought  it  strange.  Then  after  a  while  he  sort  of  stared 
at  me.  I  got  frightened  and  he  got  kind  of  drowsy,  and  I  said  to  Annie 
we  ought  to  go.    I  did  not  go  up  there  Thursday. 

Dr.  Mathews,  recalled,  said  that  during  the  times  McNulty 
called  at  his  office,  on  the  22d,  24th,  26th  and  28th,  he  com- 
plained of  dizziness  and  pain  in  his  shoulder  and  arm. 

We  find  that  at  the  time  the  employee  received  this  injury 
he  had  hardening  of  the  arteries;  that  because  of  his  condition 
the  injury  which  he  received  accelerated  that  condition  to 
such  an  extent  that  he  died  therefrom;  and  therefore  that  the 
death  resulted  from  an  injury  which  arose  out  of  and  in  the 
course  of  his  employment.  We  also  find  that  the  daughter  was 
totally  dependent  upon  the  deceased  employee's  wages  for 
support,  and  that  she  is  entitled  to  the  payment  of  a  weekly 
compensation  of  $7.18  for  a  period  of  three  hundred  weeks, 
beginning  from  the  date  of  the  injury,  April  22,  1914. 

James  B.  Carroll. 
Charles  J.  Hickey. 
John  W.  Litchfield. 

Findings   and   Decision   of  the   Industrial  Accident   Board  on 

Review, 
The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room  of  the 
Industrial    Accident    Board,    New    Albion    Building,    Boston, 
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Mass.,  on  Wednesdayj  Nov.  25,  1914,  at  10.45  a.m.,  and 
affirms  and  adopts  the  findings  and  decision  of  the  committee 
of  arbitration. 

Daniel  P.  Callahan  appeared  as  counsel  for  the  dependent, 
and  J.  M.  Thayer  appeared  for  the  insurer. 

There  was  no  dispute  in  this  case  that  the  employee  John 
McNulty,  while  in  the  employ  of  the  Worcester  Gas  Light 
Company,  received  an  injury  on  the  22d  of  April,  1914;  that 
he  died  on  the  1st  of  May;  and  that  Annie  McNulty,  daugh- 
ter of  the  deceased  employee,  was  wholly  dependent  upon  his 
wages  for  support.  The  insurer  contends  that  the  employee, 
John  McNulty,  died  of  natural  causes,  and  the  dependent 
daughter  contends  that  her  father  died  as  a  result  of  the  in- 
jury which  he  received  on  the  22d  of  April,  1914. 

No  evidence  was  introduced  at  the  hearing  before  the  In- 
dustrial Accident  Board,  and  the  case  was  argued  on  the  evi- 
dence which  was  placed  before  the  committee  of  arbitration. 
The  evidence  in  the  case  was  largely  of  an  expert  nature, 
several  doctors  being  called.  It  appears  from  the  testimony 
of  the  physicians,  especially  the  testimony  of  Drs.  A.  J.  Barnes, 
Francis  J.  Butler  and  Robert  F.  Mathews,  that  the  injury 
was  the  underlying  cause  of  his  death;  that  the  employee 
suffered  a  concussion  by  reason  of  the  injury,  which  resulted 
in  a  gradual  disintegration  of  the  brain,  from  which  he  died. 

It  is  probably  true  that  if  the  man  were  perfectly  healthy 
this  result  would  not  follow  the  injury,  but  the  evidence  shows 
that  he  had  hardened  arteries,  and  that  because  of  this  con- 
dition the  injury  which  he  received  was  fatal,  which  would 
not  have  been  so  if  his  arteries  were  in  a  natural  condition. 
We  therefore  affirm  the  findings  and  decision  of  the  commit- 
tee of  arbitration,  and  find  that  the  injury  which  he  received 
accelerated  that  condition  to  such  an  extent  that  he  died; 
that  his  death  resulted  from  an  injury  arising  out  of  and  in 
the  course  of  his  employment;  that  the  daughter  was  totally 
dependent  upon  the  deceased  employee,  John  McNulty,  for 
her  support;  and  we  find  that  she  is  entitled  to  payment  of 
$7.18  for  a  period  of  three  hundred  weeks,  beginning  from  the 
date  of  the  injury,  April  22,  1914.  (Bridget  Burns'  Case,  218 
Mass.  8.) 
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The  insurer  asked  for  the  following  requests  for  rulings. 
These  requests,  in  so  far  as  they  are  inconsistent  with  the 
above  rulings  and  findings  may  be  considered  as  refused. 

1.  Upon  all  the  evidence  the  applicant  cannot  recover. 

2.  Upon  all  the  evidence  the  applicant  cannot  recover  under 
the  Workingmen's  Compensation  Act,  as  it  was  not  proved 
that  the  death  of  the  decedent  was  due  to  and  resulted  from 
an  accident  received  in  the  usual  course  of  the  deceased's 
employment. 

3.  The  burden  is  upon  the  employee  to  show  affirmatively 
that  any  personal  injury  received  by  him  arose  out  of  and  in 
the  course  of  his  employment  and  was  the  direct  cause  of 
death. 

4.  If  the  employee  were  suffering  from  a  disease  (hardening 
of  the  arteries)  prior  to  April  22,  1914,  and  died  of  cerebral 
hemorrhage  April  30,  1914,  although  he  suffered  injuries  on 
April  22,  1914,  the  deceased  cannot  recover  under  the  pro- 
visions of  the  Workingmen's  Compensation  Act  unless  the 
injuries  which  he  received  were  the  direct  proximate  cause 
of  the  deceased's  death. 

5.  The  applicant  cannot  recover  unless  it  is  established, 
either  by  direct  evidence  or  legitimate  inference  from  facts 
which  are  proved,  that  the  accident  causing  the  death  arose 
out  of  as  well  as  in  the  course  of  the  deceased's  employment. 

6.  If  the  employee  died  from  a  disease  resulting  from  dis- 
eased conditions  from  which  he  was  suffering  prior  to  and  at 
the  time  of  the  accident,  he  cannot  recover  unless  it  is  proved 
beyond  conjecture  and  surmise  that  the  accident  was  the 
proximate,  direct,  contributing  cause  of  his  death. 

7.  The  applicant  cannot  recover  because  there  was  no  causal 
connection  proved  between  the  accident  and  death  of  the  de- 
cedent. 

James  B.  Carroll. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  1138. 

MATmAS  Wailgliu,  Employee. 

HoLYOKE  Machine  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

William  Teahan,  Physician. 

Insurer  shall  furnish  Medical  and  Hospital  Services. 
Employee  dissatisfied  with  Services  furnished.  Em- 
ploys HIS  own  Physician.  Insurer's  Physician  Com- 
petent. No  Liability  upon  Insurer  to  pay  Bill  op 
Employee's  Physician. 

The  employee  received  a  personal  injury  and  was  furnished  treatment  by  the 
phjrsician  of  the  insurer.  There  was  some  doubt  in  the  employee's  mind  as 
to  the  possibility  of  saving  his  finger,  and  he  went  to  his  own  physician  for 
attention.  The  physician  and  surgeon  furnished  by  the  insurer  was  a  man 
of  standing  and  ability. 

Held,  that  the  insurer  is  not  liable  for  the  payment  of  the  fee  of  the  employee's 
physician. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mathias  Wail- 
gnm  V.  American  Mutual  Liability  Insurance  Company,  this 
being  case  No.  1138  on  the  files  of  the  Industriil  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  representing  the  Industrial  Accident  Board,  Thomas 
J.  O'Connor,  representing  the  employee,  and  Ernest  W.  Carman, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Holyoke,  Mass.,  on 
Monday,  Sept.  28,  1914,  at  9.30  a.m. 

J.  Holyoke  Ordway  represented  the  insurer.  The  employee 
was   not   represented. 

The  question  in  the  case  is  whether  reasonable  medical  at- 
tention was  furnished  to  the  employee  by  the  American  Mutual 
Liability  Insurance  Company,  the  insurer.  The  amount  of 
the  bill  was  not  questioned,  and  it  was  agreed  that  the  charge 
was  fair. 
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John  Smithurst  testified:  — 

I  am  foreman  of  the  Holyoke  Machine  Company,  and  have  been  for  a 
few  years.  I  remember  that  Mr.  Wailgum  was  injured  Sept.  10,  1913. 
He  caught  his  fingers  between  two  adjustable  gears  on  the  machine.  I 
was  not  present  at  the  time  of  the  accident,  but  was  notified  by  one  of 
the  men.  I  have  slips  which  I  make  out  in  case  of  accident,  and  I  made 
one  out  for  this  accident.  I  sent  the  office  boy  with  Mr.  Wailgum,  in 
the  Holyoke  Machine  Company's  carriage,  to  Dr.  Wetherell's  office. 

Leo  Bergeron  testified:  — 

I  am,  and  was,  employed  by  the  Holyoke  Machine  Company  as  gate 
boy  at  the  time  of  the  accident.  I  did  not  see  him  injured,  but  Mr. 
Smithurst  gave  me  orders  to  bring  Mr.  Wailgum  to  Dr.  Wetherell's  office 
in  a  carriage. 

Dr.  Kilburn  testified:  — 

I  treated  Mr.  Wailgum  Sept.  10, 1913.  He  had  a  fracture  of  the  third 
metacarpal  bone  of  the  right  band  and  contusions  and  lacerations  of  the 
second  and  third  fingers  of  the  same  hand.  I  treated  him  just  once. 
He  was  not  discharged  by  me.    I  told  him  to  report  again. 

Mathias  Wailgum  testified:  — 

I  was  driven  to  Dr.  Wetherell's  office  and  had  my  fingers  dressed  and 
the  nail  taken  off,  and  I  mquired  whether  they  would  be  saved  or  not,  and 
the  physician  said  he  did  not  know  and  to  wait  imtil  Dr.  Wetherell  came. 
So  I  waited  imtil  Dr.  Wetherell  came,  and  he  said  he  did  not  know  whether 
they  could  be*  saved  or  not.  This  was  Wednesday  afternoon,  and  he  told 
me  to  come  back  Saturday.  So  I  went  home  and  I  couldn't  stand  the 
pain  so  I  came  back  to  Dr.  Wetherell  the  following  Thursday  afternoon. 
He  took  the  bandages  off  and  left  the  sticking  plaster  on.  It  looked  all 
black  and  dirty  and  I  did  not  think  it  was  right,  and  I  did  not  think  I  would 
take  any  chances,  so  I  decided  to  go  to  my  own  doctor,  and  he  fixed  up 
my  fingers  and  they  are  just  as  well  as  ever.  I  wish  to  state  that  my 
family  doctor  and  I  had  an  understanding  that  the  bill  was  to  be  sent  to 
the  Holyoke  Machine  Company.  I  took  the  course  that  I  thought  was 
best  for  my  own  welfare.  I  went  to  see  Dr.  Wetherell  Thursday  afternoon 
and  Dr.  Teahan  Thursday  night.  Dr.  Teahan  took  off  the  plaster  and 
washed  them,  and  put  on  clean  bandages. 

Dr.  A.  B.  Wetherell  testified:  — 

I  have  been  a  practicing  physician  and  surgeon  in  Holyoke,  Mass., 
since  1886,  and  I  am  a  member  of  the  Holyoke  City  Hospital  staff  since 
1901  or  1902.    Mr.  Wailgum  had  a  fracture  of  the  third  metacarpal  bone. 
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and  the  fingers  were  bruised  on  the  sides.  I  did  not  discharge  him.  I 
put  the  fingers  up  in  an  extension  and  put  plaster  on  so  as  to  hold  it  in 
position.  I  did  not  tell  him  it  was  necessary  to  amputate.  I  told  him 
to  come  back  the  next  day.  It  is  my  custom  to  have  such  cases  report 
every  day.  I  saw  him  the  next  day,  and  I  drew  the  fingers  together  with 
plaster  where  they  had  slipped  open,  so  as  to  get  it  back  into  the  original 
shape.  I  never  take  the  plasters  off  because  they  are  antiseptic,  and  we 
would  lose  all  that  had  been  gained. 

We  find  no  evidence  in  this  case  to  contradict  the  evidence 
of  Dr.  Wetherell.  We  find  that  he  was  a  competent  surgeon 
and  physician  of  standing  and  ability  in  the  city  of  Holyoke, 
Mass.,  and  this  fact  is  uncontradicted.  We  therefore  find  that 
the  insurer  fulfilled  its  duty  and  did  furnish  reasonable  medical 
attention,  and  the  employee  is  not  entitled  to  recover. 

James  B.  Carroll. 
Ernest  W.  Carbian. 
Thomas  J.  O'Connor. 


Cabb  No.  1141. 

Edward  L.  Kerin,  Employee. 

Victoria  Shoe  Company,  Employer. 

New  England  Casualty  Company,  Insurer. 

Arising  out  op  the  Employment.  Serious  and  Willful 
Misconduct.  Putting  Belt  on  Pulley  while  in 
Motion.    Power  not  shut  off.    Such  Acts  Acquiesced 

IN  BY  FOREBfAN.      EMPLOYEE   LOSES   LeFT  ArM.      SPECIFIC 

Compensation  due. 

The  employee  lost  his  left  arm  by  reason  of  having  his  left  hand  caught  and  wedged 
between  the  inner  surface  of  the  moving  belt  and  the  rim  of  the  revolving 
wheel  while  he  was  engaged  in  an  endeavor  to  put  the  belt  on  the  pulley  at 
his  place  of  employment.  It  appears  from  the  evidence  that  such  acts  were 
acquiesced  in  by  the  foremsui. 

Held,  that  the  injury  arose  out  of  the  employment. 

Report  of  Committee  of  Arbitraiion. 
The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Edward  L. 
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Kerin  v.  New  England  Casualty  Company,  this  being  case 
No.  1141  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Leo  J. 
Dunn,  representing  the  insurer,  and  William  J.  Hennessey, 
representing  the  employee,  heard  the  parties  and  their  wit- 
nesses in  the  Hearing  Room  of  the  Industrial  Accident  Board, 
New  Albion  Building,  Boston,  Mass.,  on  Friday,  Aug.  28, 
1914,  at  9.30  a.m. 

Robert  B.  Eaton  appeared  as  counsel  for  the  insurer,  and 
Charles  B.  O'Toole  appeared  for  the  employee. 

This  employee,  on  June  23,  1914,  received  an  injury  while 
working  in  the  plant  of  his  employer.  His  employment  was 
that  of  an  assistant  foreman  and  shoe  cutter,  that  of  assist- 
ant foreman  requiring  most  of  his  time.  He  was  injured  when 
putting  on  a  belt  on  a  moving  pulley,  his  left  hand  being 
caught  and  wedged  between  the  inner  surface  of  the  moving 
belt  and  the  rim  of  the  revolving  wheel.  He  was  whirled 
around  the  shafting,  and  his  left  arm  broken  and  pulled  off 
about  five  inches  below  the  elbow.  His  average  weekly  wages 
at  the  time  of  the  injury  were  $18.  He  was  still  totally  in- 
capacitated at  the  time  of  the  hearing.  The  question  was 
whether  the  injury  arose  out  of  and  in  the  course  of  his  em- 
ployment, and  happened  through  the  serious  and  willful  mis- 
conduct of  the  employee. 

The  employee  testified  that  after  he  had  been  employed 
in  this  plant  for  about  a  month  as  assistant  foreman  and  shoe 
cutter,  Mr.  Nickerson,  the  foreman  of  the  cutting  department, 
told  him  that  he,  the  employee,  was  to  be  held  responsible 
for  anything  that  happened  in  the  cutting  department;  that 
every  morning  he  was  to  throw  the  power  on,  oil  the  motor, 
oil  the  shafting,  fix  belts  and  throw  belts  whenever  necessary 
in  that  particular  department.  This  department  contained  a 
number  of  machine  operatives.  He  also  was  required  to  do 
some  cutting,  which  took  about  one-quarter  of  his  time.  The 
plant  was  run  by  electric  power,  and  many  of  the  belts  which 
transmitted  the  power  to  the  pulley  wheels  were  loose,  so  that 
they  frequently  slipped  from  the  wheels.    This  was  true  both 
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as  regards  the  wheels  at  the  machine  and  on  the  shafting  over- 
head. When  a  belt  slipped  from  a  pulley  on  the  overhead 
shafting  it  would  stop  many  machines  connected  with  the 
shafting,  sometimes  as  many  as  twelve.  The  employee  testified 
that  when  Mr.  Nickerson  told  him  to  throw  any  belts  which 
slipped  off  back  on  to  their  pulleys,  the  practice  in  the  plant 
had  been  and  then  was  for  foremen  and  men  to  throw  such 
belts  back  on  to  pulleys  while  the  pulleys  were  in  motion,  both 
those  on  the  overhead  shafting  and  those  on  the  machines, 
and  that  he,  the  employee,  had  seen  this  done  many  times,  and 
and  that  the  superintendent  was  around  the  plant,  in  the 
course  of  his  duties,  where  this  was  done;  that  Mr.  Nickerson 
did  not  tell  him  to  stop  the  pulleys  before  slipping  the  belts 
on;  that  he,  the  employee,  had  thereafter,  during  the  course  of 
three  weeks,  thrown  such  shaft-belting  back  on  to  the  pulleys 
many  times  while  in  motion;  and  that  he  did  not  realize  the 
danger  in  so  doing.  If  the  power  were  not  shut  off  the  twelve 
machines  would  be  stopped  from  work  about  three  minutes 
while  the  belt  was  being  put  on.  If  the  shafting-belt  were 
thrown  back  after  shutting  off  the  power  the  set  of  machines 
would  be  stopped  longer.  The  power  could  be  shut  off  simply 
by  turning  the  switch.  .The  employee  further  testified  that, 
if  the  power  were  shut  off  and  the  shafting  pulley  stopped 
which  operated  his  set  of  twelve  machines,  the  belt  would 
fly  off  again  as  soon  as  it  was  put  on,  and  that  the  shafting- 
belt  would  not  stay  on  unless  it  was  put  on  while  the  pulley 
was  in  motion,  and  the  belt  temporarily  held  in  place  on  the 
revolving  pulley  by  both  hands.  He  testified  that,  on  June 
23,  1914,  the  set  of  twelve  machines  under  his  care  stopped 
by  reason  of  some  part  becoming  overheated,  and  that  the 
shafting  belt  had  slipped  off  or  had  been  removed  from  its 
pulley;  that  an  assistant  superintendent  named  Eaton  was 
informed  that  these  machines  had  stopped,  and  came  to  exam- 
ine them;  that  Mr.  Eaton  then  told  him,  the  employee,  not  to 
put  on  the  shafting-belt  without  stopping  the  pulley;  that 
Eaton  then  called  a  machinist,  Mr.  Davis,  to  locate  the 
trouble;  that  he  did  so  and  then  went  away,  having  other 
business  about. the  plant  to  attend  to,  first  explaining  to  the 
employee   some   things  to   do   to   remedy   the   trouble;    that 
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Eaton  told  Davis  to  come  back  as  soon  as  possible  to  start  the 
machines;  that  Davis  was  delayed  in  returning,  and  Eaton 
told  the  claimant  to  throw  the  shafting-belt  on  to  the  pullej', 
and  after  this  Eaton  went  away;  that  the  machines  had  then 
been  stopped  about  ten  minutes,  and  he,  the  claimant,  sup- 
posed that  Eaton  meant  for  him  to  throw  on  the  belt  with 
the  pulley  in  motion,  as  was  usually  done;  and  that  while 
doing  this  soon  afterwards  he,  the  claimant,  was  injured  as 
stated. 

The  assistant  superintendent,  Mr.  Eaton,  testified  that  there 
was  no  fixed  rule  in  the  plant  against  putting  belts  on  moving 
pulleys,  nor  did  he  know  of  any  men  having  previously  been 
told  not  to  do  so,  and  that  he  had  never  told  the  employee 
not  to  do  so  before  this  occasion;  that  the  claimant  was  earnest 
and  excited  and  anxious  to  get  the  machines  back  into  opera- 
tion; that  he  had  been  acting  in  this  position  at  this  time  only 
about  three  weeks.  He  said  that  it  was  the  custom,  and 
reasonably  safe,  to  throw  the  small  belts  on  to  the  pulleys 
attached  to  machines  without  stopping  the  pulleys,  but  not  the 
custom,  or  safe,  to  do  this  with  the  shafting-belts,  which  were 
wider;  that  the  shafting-belts  were  from  three  to  four  inches 
wide,  and  that  the  machine  belts  were  considerably  narrower; 
that  he  had  never  seen  anyone  in  this  plant  put  on  a  shafting- 
belt  when  the  pulley  was  in  motion.  He  denied  that  he  had 
told  the  claimant  to  put  on  the  shafting-belt  while  the  pulley 
was  in  motion  after  Mr.  Davis  had  left. 

The  machinist,  Charles  F.  Davis,  testified  substantially  as 
did  Eaton  as  to  the  conversation  as  stated  by  Eaton  with  the 
claimant  in  regard  to  not  putting  on  the  shafting-belt  while  the 
pulley  was  in  motion. 

Several  workmen  testified  to  the  shafting-belts  being  loose 
and  often  slipping  from  their  pulleys,  and  to  having  seen  various 
men  in  the  employ  of  the  plant  throw  them  back  on  to  the 
pulleys  while  in  motion.  One  witness,  John  Zabrian,  testified 
to  having  heard  Nickerson,  the  foreman,  tell  the  claimant  to 
throw  such  belts  back  when  they  slipped  off,  and  that  Nickerson 
said  nothing  at  the  time  about  stopping  the  power. 

The  foreman,  Nickerson,  was  not  produced  as  a  witness,  nor 
any  explanation  given  of  his  absence. 
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The  committee  finds  that  the  injury  which  the  employee 
received  arose  out  of  and  in  the  course  of  his  employment;  that 
there  was  a  practice  in  this  plant  of  throwing  shafting-belts 
which  had  slipped  off  back  on  to  their  pulleys  while  in  motion, 
which  was  acquiesced  in  by  the  foreman,  Nickerson;  and  that, 
on  all  the  evidence,  the  employee  was  not  guilty  of  serious  and 
willful  misconduct.  (Nickerson's  case,  Mass.  Supreme  Judicial 
Court,  May  26,  1914.) 

The  committee  finds  that  there  is  due  the  employee  from  the 
insurer  for  total  incapacity  from  July  7,  1914,  the  fifteenth  day 
•after  the  injury,  to  the  present  time,  Aug.  28,  1914,  a  weekly 
compensation  of  $9,  to  continue  during  said  total  incapacity  in 
the  future;  also  an  additional  compensation  for  the  loss  of  his 
left  hand  and  arm  at  the  rate  of  $9  per  week  from  June  23, 
1914,  for  a  period  of  fifty  weeks. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
WILLLA.M  J.  Hennessey. 
Leo  J.  Dunn. 


Cam  No.  1142. 

Charles  McGuire,  Employee. 
Lewis  Flanders,  Employer. 

Employers'  Llability  Assurance  Corporation,  Ltd.,  /n- 
surer. 

Arising  out  of  the  Employment.  Disease.  Neuritis. 
BRONCHITIS.  Injury  breaks  Humerus  Bone.  Neuritis 
supervenes.  Bronchitis,  having  no  Relation  to  In- 
jury, sets  in.     Such  Bronchitis  a  Material  Factor 

IN   MAKING    NeURFFIS   WoRSE.       COMPENSATION    AWARDED. 

It  appears  that  the  employee,  a  teamster,  was  thrown  from  his  wagon  and  sustained 
a  break  of  the  humerus  bone  of  his  right  shoulder,  as  a  result  of  which  a  con- 
dition of  neuritis  supervened  and  totally  incapacitated  him  for  work.     While 
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he  was  unable  to  work  he  suffered  an  attack  of  bronchitis  which  had  no  rela- 
tion to  the  injury  and  neuritis.  The  evidence  showed  that,  had  it  not  been 
for  the  attack  of  bronchitis,  the  employee  probably  would  have  recovered 
from  the  neuritis  and  would  have  been  able  to  perform  his  usual  work  on  a 
certain  date  fixed  as  three  months  after  the  examination  of  the  impartial 
physician.  The  bronchitis  was  a  material  factor  in  making  the  neuritis  worse. 
At  the  time  of  the  hearing  the  employee  was  wholly  incapacitated  by  reason 
of  the  condition  of  neuritis,  and  the  prognosis  was  imfavorable  for  his  recovery 
at  any  fixed  date. 

Held,  that  the  employee  was  entitled  to  continuing  total  incapacity  compensation. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Charles  McGuire  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  1142  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  William  G. 
Sullivan,  representing  the  employee,  and  W.  Lloyd  Allen,  repn 
resenting  the  insurer,  being  duly  sworn,  heard  the  parties  and 
their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Wednesday,  Sept.  23,  1914,  at  9.30  a.m.,  and  a  continued 
hearing  was  held  on  Tuesday,  Oct.  20,  1914,  at  4  p.m. 

John  M.  Morrison  appeared  as  counsel  for  the  insurer. 

This  employee,  a  man  forty  years  of  age,  on  Oct.  25,  1913, 
received  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment. His  average  weekly  wages  were  $14.  His  occu- 
pation was  that  of  a  teamster,  requiring  him  to  lift  heavy  boxes 
of  merchandise.  On  the  day  of  the  injury  the  wheel  of  his 
wagon  caught  in  the  rail  of  a  street  railway  track,  breaking  the 
wheel  and  throwing  him  from  his  seat  to  the  ground,  breaking 
the  humerus  bone  of  his  right  shoulder. 

He  was  paid  compensation  at  the  rate  of  $7  per  week  from 
the  fifteenth  day  after  the  injurj-  to  July  3,  1914,  when  it  was 
stopped  by  the  insurer  on  the  ground  that  his  incapacity  result- 
ing from  the  injury  had  either  ceased  or  that  he  was  then  able 
to  obtain  some  earnings,  even  if  partially  incapacitated. 
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The  employee  and  his  wife  testified  at  the  hearing,  and  the 
written  reports  dated  May  16  and  July  8,  1914,  of  Dr.  William 
H.  Ruddick,  who  had  examined  him  as  the  impartial  physician 
at  the  request  of  the  Board,  were  received  in  evidence.  The 
hearing  was  continued  for  further  examination  and  report  by 
Dr.  Ruddick  on  the  then  condition  of  the  employee.  His  later 
reports,  dated  Oct.  5  and  Oct.  12,  1914,  were  also  received  in 
evidence.    A  copy  of  these  reports  is  set  forth  as  follows:  — 

Re:  Charles  McGuire. 

History. — This  man  is  forty-one  years  old,  married,  a  teamster,  and  lives 
at  305  D  Street,  South  Boston,  Mass.  He  says  that  on  Oct.  25,  1913, 
while  in  the  employ  of  Lewis  Landers,  Granite  Street,  South  Boston, 
he  was  thrown  from  his  team.  He  received  first  aid  at  Grace  Hospital, 
Boston,  Mass.  The  following  diagnosis  was  made  at  the  hospital:  '^ frac- 
ture external  condyle  right  humerus  and  contusion  of  right  shoulder  and 
right  wrist."  He  received  treatment  as  an  out-patient  at  this  hospital 
for  a  week.  Nov.  7,  1913,  he  applied  for  treatment  at  the  surgical  out- 
patient department  of  the  Boston  City  Hospital,  where,  in  addition  to  the 
above  injuries,  he  was  found  to  have  subacromial  bursitis  of  right  shoulder. 

He  complains  of  pain  in  right  arm  extending  from  his  shoulder  to  his 
elbow. 

Physical  examination  shows  a  red  pimply  condition  of  the  skin  of  the 
arm,  due  to  the  radimn  treatment  received  at  the  hospital;  joint  motions 
practically  normal. 

Opinion.  -^  The  accident  this  man  sustained  resulted  in  neuritis  and 
subacromial  bursitis.  It  takes  a  long  time  to  recover  from  these  con- 
ditions. This  man  is  receiving  three  electrical  and  two  massage  treat- 
ments every  week  at  the  hospital.  He  is  not  able  to  take  up  his  regular 
work,  which  consists  of  handling  and  lifting  boxes  filled  with  glass.  He 
is  willing  to  do  light  work  if  he  can  get  it,  and  I  believe  he  is  honest  and 
sincere  in  this  regard.  He  will  need  at  least  six  weeks  longer  of  treatment 
to  put  him  into  shape  for  his  regular  occupation. 

William  H.  Ruddick,  M.D. 

July  8,  1914. 

A  re-examination  of  this  man  shows  marked  improvement  in  his  arm 
and  shoulder  since  my  last  examination.  May  9, 1914.  He  is  still  receiving 
treatment  at  the  Boston  City  Hospital,  and  I  believe  it  should  be  con- 
tinued as  long  as  the  medical  men  in  charge  of  his  case  consider  it  neces- 
sary. It  is  my  opinion  that  this  man  should  be  at  work,  as  using  his  arm 
will  help  to  restore  its  function.  He  has  good  joint  movements  from 
shoulder  to  finger  tips.  With  the  exception  of  occasional  attacks  of 
neuralgia  in  his  shoulder  he  is  in  good  physical  condition  for  work. 

WiLLLAJtf  H.  Ruddick,  M.D. 
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Oct.  5.  1914. 

History.  —  Charles  P.  McGuire,  forty-two  years,  married,  teamster, 
of  82  Silver  Street,  South  Boston,  Mass.  This  man  has  been  under  the 
treatment  at  the  out-patient  department,  Boston  City  Hospital,  from  the 
time  of  his  accident,  Oct.  13,  1913,  to  August,  1914,  for  neuritis  in  his 
right  shoulder  and  arm.  During  this  time  I  have  examined  him  twice, 
and  found  no  evidence  of  bronchial  disease.  He  went  to  the  Boston 
Dispensary  September  1,  2  and  25  for  advice  for  chest  symptoms.  Their 
diagnosis  was  bronchitis.  On  reconunendation  of  the  doctors  he  visited 
the  out-patient  department  of  the  Boston  Consumptives'  Hospital  Sep- 
tember 25.  After  examination  he  was  pronoimced  to  be  sufifering  from 
chronic  bronchitis  and  emphysema.  Examination  of  sputimi  showed  no 
tubercular  bacilli.    He  is  still  under  observation  at  this  department. 

Examination,  —  Stethoscopic  examination  shows  evideQce  of  em- 
physema and  chronic  bronchitis,  contracted  months  after  his  injury  of 
October,  1913.  I  see  no  possible  connection  with  the  accident.  At  the 
request  of  the  Board  I  exainined  him  twice  while  he  was  under  treatment 
at  the  City  Hospital,  and  found  no  symptoms  whatever  of  bronchitis. 
However,  it  has  developed  during  the  last  two  months,  due  to  improper 
hygienie  and  exposure  to  damp  and  impure  atmosphere. 

Opinion.  —  This  man's  chances  for  recovery  are  unfavorable,  as  he  is 

liable  to  some  intercurrent  disease,  such  as  pneumonia  or  heart  disease. 

He  is  not  able  to  work.  _.  __  _  .-_ 

William  H.  Ruddick,  M.D. 

Oct.  12,  1914. 

This  man  has  been  under  treatment  for  chronic  neuritis  at  the  Boston 

City  Hospital  from  the  middle  of  last  April  to  the  latter  part  of  August. 

The  neuritis  was  caused  by  an  injury  received  October,  1913,  and  he  intends 

to  resume  treatment  Wednesday,  October  14.    I  find,  on  examination, 

evidence  of  wasting  of  the  muscles  of  his  right  shoulder,  arm  and  anterior 

aspect  of  forearm.    Comparing  the  two  arms  this  condition  is  plainly 

seen.    He  complains  of  pain  in  these  parts,  also  m  elbow-joint  and  first 

and  second  fingers,  and  says  when  he  makes  an  effort  to  use  his  arm  the 

pain  is  increased.    My  opinion  in  his  case  is  that  recovery  is  possible, 

unless  the  trophic  changes  in  the  muscles  and  nerves  increase  to  such 

an  extent  that  a  complete  recovery  of  function  is  not  possible.    The 

symptoms  of  neuritis  may  disappear,  but  the  parts  remain  partially 

helpless.     Then,  too,  a  relapse  or  second  attack  may  result  from  slight 

imprudence  in  overexertion  or  exposure.    The  neuritis  unfits  him  for 

work 

WiLUAM  H.  Ruddick,  M.D. 

Dr.  Ruddick  further  testified  that,  in  his  opinion,  the  em- 
ployee would  probably  have  been  able  to  have  returned  to, 
and  to  have  performed,  his  former  work  three  months  after  the 
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time  he  examined  him,  on  July  8,  1914,  but  for  the  fact  of  the 
bronchitis  interfering  with  his  recovery  from  the  neuritis.  He 
testified  in  substance  that  neuritis  was  an  injured  or  disordered 
condition  of  nerves  easily  aggravated  by  adverse  influences,  and 
that  a  slight  imprudence  in  exertion  or  exposure  might  cause  a 
relapse  or  second  attack;  that  the  inability  of  the  employee  to 
continue  his  treatment  for  neuritis  during  about  two  months, 
while  he  was  giving  his  attention  to  the  treatment  of  his 
bronchitis,  was  one  material  factor  in  causing  the  neuritis  to 
become  worse  after  July  8;  and  that,  in  his  opinion,  the 
bronchitis  was  also  a  material  factor  in  making  the  neuritis 
worse  through  lowering  his  strength  and  vitality.  He  testified 
that  the  employee,  when  he  examined  him  on  July  8,  1914,  was 
not  able  to  do  his  former  work  as  a  teamster  by  reason  of  his 
disabled  shoulder,  and  that  the  bronchitis  had  not  then  ap- 
peared; that  the  only  kind  of  use  to  which  the  employee  could 
then  put  his  arm  and  shoulder  was  of  a  very  light  sort,  not  in- 
cluding lifting;  and  that  the  occupation  of  a  watchman  was 
what  he  then  appeared  fitted  for. 

The  committee  finds  that  the  employee  was  a  strong  man 
before  the  injury  of  Oct.  25,  1913,  and  that  the  bronchitis 
mtervened  after  the  injury  and  was  not  caused  thereby.  The 
committee,  however,  finds  that  the  neuritis  in  his  right  shoulder 
was  caused  by  the  injury,  and  that  he  would  have  been  wholly 
incapacitated  for  work,  or  obtaining  earnings  therefrom,  by 
reason  of  this  neuritis,  after  July  3,  1914,  when  the  insurer 
stopped  compensation,  to  the  date  of  this  hearing;  that  on 
July  8,  1914,  when  he  was  examined  by  Dr.  Ruddick,  he  was 
only  able  to  do  such  limited  kind  of  work  as  that  of  a  night 
watchman;  that  no  such  employment  was  available;  that  the 
employee  was  not  at  fault  in  not  obtaining  employment;  and 
that  he  was,  then,  in  the  limited  class  of  labor  referred  to  in 
Sullivan's  case,  Mass.  Supreme  Judicial  Court,  May  25,  1914, 
and  called  the  "odd  lot"  class  of  labor  in  Cardiff  Corporation 
t.  Hall,  4  B.  W.  C.  C.  159.  Although  the  bronchitis,  which 
appeared  in  August,  1914,  following  the  injury,  has  also  wholly 
incapacitated  the  employee  for  work,  and  still  continues  to  do 
so,  this  supervening  and  additional  cause  of  incapacity  does 
not  release  the  insurer  from  liability  for  the  earlier  cause  of 

Digitized  by  VjOOQ IC 


470         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

incapacity,  to  wit,  the  neuritis,  which  still  continues,  resulting 
from  the  injury.  (Harwood  v,  Wyken  Colliery  Co.,  6  B.  W.  C.  C. 
(1913),  p.  225.) 

The  coming  of  the  bronchitis  and  the  failure  to  continue 
medical  treatment  for  the  neuritis  for  about  two  months,  until 
such  treatment  was  renewed  in  October,  1914,  was  without 
fault  of  the  employee,  and  not  due  to  any  unreasonable  conduct 
on  his  part. 

The  committee  finds  that  the  employee  has  been  incapaci- 
tated for  work  by  neuritis  resulting  from  the  injury,  and  from 
obtaining  earnings  thereby,  since  July  3,  1914,  when  the  insurer 
stopped  compensation;  that  this  incapacity  still  exists  and  will 
contiiiue  for  an  indefinite  time;  that  since  Sept.  23,  1914,  the 
date  of  the  hearing,  the  total  incapacity  from  neuritis  is  due  to 
both  the  injury  and  the  bronchitis  as  material,  contributing 
causes;  that  but  for  the  injury  the  employee  would  not  have 
the  present  and  continuing  incapacity  in  his  shoulder  from 
neuritis;  that  there  is  due  the  employee  a  weekly  compensation 
of  $7  from  July  3,  1914,  to  Sept.  23,  1914,  the  date  of  the 
hearing,  viz.,  eleven  and  six-sevenths  weeks,  amounting  to 
$83;  and  that  said  weekly  payments  shall  continue  during  said 
incapacity  from  neuritis.  (Clover  Clayton  &  Co.  v.  Hughes 
(1910),  3  B.  W.  C.  C.  275.) 

This  decision  and  all  findings  regarding  compensation  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 
William  G.  Sullivan. 
W.  Lloyd  Allen  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review, 
The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent  Board   heard   the  parties   in   the  Hearing   Room,   New 
Albion  Building,  Boston,  Mass.,  Thursday,  Nov.  19,  1914,  at 
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10.45  A.M.,  and  affirms  and  adopts  the  findings  of  the  committee 
of  arbitration,  and  further  finds  as  follows:  — 

That  the  employee,  a  teamster,  was,  on  Oct.  25,  1913,  thrown 
from  his  wagon  to  the  ground,  and  that  the  fall  broke  the 
humerus  bone  of  his  right  shoulder;  that  he,  as  a  result  of  said 
injury,  became  afflicted  with  neuritis  in  said  shoulder;  that 
while  he  was  in  the  course  of  improving,  and  probably  recover- 
ing, therefrom,  but  not  yet  able  to  return  to  work,  he  suffered 
an  attack  of  bronchitis;  that  this  attack  of  bronchitis  did  not 
come  to  him  by  reason  of  the  injury;  that  neuritis  is  an  injured 
or  disordered  condition  of  a  nerve  or  nerves  easily  aggravated 
by  adverse  influences,  and  a  slight  imprudence  in  exertion  or 
exposure  may  cause  a  relapse  or  second  attack;  that  at  the  time 
of  the  hearing  before  the  Board  the  employee  was  wholly  in- 
capacitated for  work,  and  from  obtaining  earnings,  by  reason 
of  the  condition  of  said  neuritis  in  his  right  shoulder;  that  such 
incapacity  in  the  shoulder  is  still  continuing;  that  a  material 
factor  in  making  the  neuritis  worse  and  in  continuing  to 
incapacitate  the  employee  to  the  present  time  and  in  the  future 
was  the  bronchitis,  through  its  effect  in  lowering  his  strength 
and  vitality;  that  the  injury,  with  the  resulting  neuritis  which 
it  produced,  is  also  a  contributing  factor  to  the  present  and 
future  existence  of  said  neuritis  in  the  shoulder,  and  to  the 
present  and  continuing  incapacity  for  work;  that  but  for  the 
coming  of  the  bronchitis,  which  aggravated  the  neuritis  as 
aforesaid,  the  employee  would  probably  have  recovered  from 
the  neuritis  so  as  to  have  been  able  to  have  performed  his 
former  work  three  months  after  the  time  when  Dr.  Ruddick 
examined  him,  on  July  8,  1914,  viz.,  Oct.  8,  1914. 

The  Board  finds  that  the  employee  has  been  incapacitated 
for  work  by  neuritis  resulting  from  the  injury,  and  from  ob- 
taining earnings  thereby,  since  July  3,  1914,  when  the  insurer 
stopped  compensation;  that  this  incapacity  still  exists  and  will 
continue  for  an  indefinite  time;  that  though  the  employee 
would  not  probably  have  had  the  incapacity  from  the  neuritis 
up  to  the  present  time  but  for  its  aggravation  by  the  bron- 
chitis, nevertheless,  but  for  the  injury  the  employee  would  not 
have  the  present  and  continuing  incapacity  in  his  shoulder 
from  the  neuritis;  that  the  present  and  continuing  incapacity  in 
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his  shoulder  from  the  neuritis  is,  therefore,  the  result  of  the 
injur>';  that  there  is  due  the  employee  a  weekly  eompensatioii 
of  $7  from  July  3,  1914,  to  Nov.  19,  1914,  the  date  of  the 
hearing  before  the  Board,  viz.,  twenty  weeks,  amounting  to 
$140;  and  that  said  weekly  payments  shall  continue  during 
said  incapacity  from  neuritis. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments.  (Bridget  Bums'  Case, 
218  Mass.  8;  Thoburn  v.  Bedlington  Coal  Co.,  5  B.  W.  C.  C. 

128.) 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Ca»e  No.  1162. 

Lulu  E.  Mason,  Widow  of  Everett  Mason,   Employee, 
R.  WoLFENDEN  &  SoNS,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  In- 
surer. 

Computation  of  Average  Weekly  Wages.  Definition 
Stated.  Rule  Adopted.  Holidays  should  be  con- 
sidered AS  Lost  Time  in  Computing  Average. 

The  only  question  involyed  in  this  case  is  that  of  averai^e  weekly  .wages.  The 
employee  received  a  fatal  injury  which  arose  out  of  his  employment,  and  the 
widow  was  paid  compensation  by  the  insurer  on  the  basis  of  no  lost  time; 
that  is,  she  was  paid  on  the  basis  of  an  average  weekly  wage  computed  by 
dividing  the  amoimt  earned  by  the  number  of  weeks  in  a  year.  Counting 
holidays,  the  employee  lost  2.791  weeks  in  the  year  preceding  his  demise. 
If  holidays  are  not  to  be  considered  as  *'lost  time"  the  employee  did  not  lose 
more  than  two  weeks,  and  the  divisor  is  52.  If  the  contrary  is  true  the  divisor 
is  52  less  2.791.  The  insurer  contended  that  the  average  weekly  wages  were 
$15.34;  the  dependent  stated  that  they  were  $16.22. 

Held,  that  the  average  weekly  wages  were  $16.22. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Lulu  E.  Mason, 
widow  of  Everett  Mason,  v.  Employers'  Liability  Assurance 
Corporation,  Ltd.,  this  being  case  No.  1152  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  representing  the  Industrial  Accident  Board,  F.  F. 
Morse,  representing  the  widow,  and  W.  Lloyd  Allen,  represent- 
ing the  insurer,  heard  the  parties  and  their  witnesses  at  the 
Hearing  Room  of  the  Industrial  Accident  Board,  New  Albion 
Building,  Boston,  Mass.,  Thursday,  Sept.  18,  1914. 

John  M.  Morrison  appeared  as  counsel  for  the  insurer.  The 
widow  was  not  represented. 

Everett  Mason  was  killed  by  reason  of  an  injury  arising  out 
of  and  in  the  course  of  his  employment.  The  question  involved 
in  this  case  is  the  average  weekly  wages  of  the  employee. 
During  the  year  preceding  his  death  he  earned  $798.13.  He 
lost  2.791  weeks,  i.e.,  he  actually  worked  49.2  weeks.  The  in- 
surer contends  that  his  earnings  for  the  year,  to  wit,  $798.13, 
should  be  divided  by  52.  The  widow  contends  that  the  total 
wage  of  $798.13  should  be  divided  by  the  actual  time  he 
worked,  to  wit,  49.2  weeks.  If  holidays,  such  as  Memorial 
Day,  July  4,  etc.,  are  not  to  be  considered  as  lost  time  when 
they  fall  on  ordinary  working  days  the  divisor  is  to  be  52.  If 
the  holidays  above  mentioned  are  to  be  considered  as  lost  time 
they  are  to  be  deducted  with  the  other  lost  time  from  52.  If 
the  insurer  is  correct  his  average  weekly  wages  were  $15.34. 
If  the  widow  is  correct  in  her  contention  the  average  weekly 
wages  were  $16.22. 

The  statute  provides,  Part  V.,  section  2:  — 

Average  weekly  wages  shall  mean  the  earnings  of  the  injured  employee 
during  the  period  of  twelve  calendar  months  immediately  preceding  the 
date  of  injury,  divided  by  fifty-two;  but  if  the  injured  employee  lost  more 
than  two  weeks'  time  during  such  period  then  the  earnings  for  the  re- 
mainder of  such  calendar  months  shall  be  divided  by  the  number  of  weeks 
remaining  after  the  time  so  lost  has  been  deducted. 
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It  seems  to  us  that  if  an  employee  loses  two  weeks'  time, 
whether  by  shutdowns,  vacations  or  inability  to  work,  or  from 
other  causes,  —  provided  the  time  lost  does  not  exceed  two 
weeks,  —  the  amount  earned  is  to  be  divided  by  52;  but  if 
for  any  reason  the  employee  works  less  than  fifty-two  weeks 
the  amount  earned  is  to  be  divided  by  the  actual  time  he 
works,  and  it  makes  no  difference  whether  he  loses  time  be- 
cause of  vacations  or  holidays  occurring  on  working  days  or 
for  any  other  reason.  We  therefore  find  and  rule  that  inasmuch 
as  the  employee  worked  but  49.2  weeks  the  amount  he  earned, 
viz.,  $798.13,  is  to  be  divided  by  49.2,  leaving  his  average 
weekly  wage  at  $16.22. 

We  therefore  find  that  the  widow  is  entitled  to  $8.11  for  a 

period  of  three  hundred  weeks  from  the  date  of  the  injury, 

Jan.  12,  1914. 

James  B.  Carroll. 

F.  F.  Morse.  - 

W.  Lloyd  Allen  dissents. 

Findings   and   Decision   of   the   Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Board  heard  the 
parties  at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  on  Thursday,  Nov.  12,  1914,  at  11  a.m.,  and  finds  and 
decides  as  follows:  — 

John  M.  Morrison  appeared  for  the  insurer.  Lulu  E.  Mason, 
widow  of  the  deceased  employee,  was  not  represented  by 
counsel. 

The  single  question  is  the  rule  to  be  adopted  in  ascertaining 
a,verage  weekly  wages. 

Everett  Mason,  the  husband  of  the  dependent  widow,  was 
killed  by  reason  of  an  injury  arising  out  of  and  in  the  course  of 
his  employment.  During  the  year  preceding  his  death  he 
earned  $798.13.  He  lost  2.791  weeks,  i.e.,  he  actually  worked 
49.2  weeks.  The  insurer  contends  that  his  wages  for  the  year 
should  be  divided  by  52,  and  the  widow  contends  that  they 
should  be  divided  by  the  actual  time  he  worked,  to  wit,  49.2 
weeks.  If  holidays,  such  as  Memorial  Day,  July  4,  etc.,  are 
not  to  be  considered  as  lost  time  when  they  fall  on  ordinary 
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working  days  the  divisor  is  to  be  52.  If  the  holidays  above 
mentioned  are  to  be  considered  as  lost  time  they  are  to  be  de- 
ducted with  the  other  lost  time  frojn  52.  If  the  insurer  is 
correct  the  average  weekly  wages  of  the  employee  were  $15.34. 
If  the  widow  is  correct  in  her  contention  the  average  weekly 
wages  were  $16.22. 

Before  the  passage  of  the  Massachusetts  Workmen's  Com- 
pensation Act  there  was  much  uncertainty  and  diflBculty  in 
determining  what  were  the  "average  weekly  earnings"  of  an 
employee  who  was  seeking  compensation  under  the  Compensa- 
tion Act  of  Great  Britain,  and  even  after  passage  of  the  act  of 
1906  (6  Edw.  7,  c.  58),  with  the  accompanying  schedule,  the 
diflSculty  of  ascertaining  the  "average  weekly  earnings"  of  an 
employee  was  not  entirely  disposed  of;  there  was  still  remaining 
a  great  deal  of  uncertainty  and  some  dissatisfaction  about  this 
section  of  the  law.  In  Parsons  &  Allen,  W.  C.  A.,  4th  edition, 
pp.  143-148,  there  will  be  found  a  very  full  discussion  of  these 
English  cases.  With  the  diflBculties  of  the  English  law  before 
them  the  Legislature  of  Massachusetts  intended  to  enact  a  law 
which  would  be  free  from  the  uncertainty  of  the  English 
Workmen's  Compensation  Act. 

In  the  English  act  no  reference  was  made  to  holidays,  vaca- 
tions and  enforced  idleness,  which  might  be  considered  by 
some  as  a  "normal  incident"  of  the  employment,  and  which 
might  be  considered  as  not  "normally  incident"  to  the  em- 
ployment by  another  tribunal;  and  it  was  for  the  purpose  of 
avoiding  the  diflBculty  which  the  courts  of  Great  Britain  en- 
countered in  construing  this  section  of  the  law  that  the  Work- 
men's Compensation  Act  of  Massachusetts  provided  that  two 
weeks'  idleness  from  whatever  cause  (whether  on  account  of 
holidays,  shutdowns,  vacations  or  sickness)  should  be  consid- 
ered the  "normal  incident"  of  all  employment,  so  that  in 
order  to  arrive  at  the  average  weekly  wage  of  an  employee 
under  our  law,  whether  the  employee  worked  every  day  in  the 
year  or  lost  but  two  weeks,  the  earnings  of  the  year  were  to 
be  divided  by  52;  that  is  to  say,  the  average  weekly  wages  of 
the  man  who  worked  fifty-two  weeks,  and  the  average  weekly 
wages  of  the  man  who  worked  fifty  weeks,  would  be  the  same, 
provided  each  received  the  same  weekly  pay,   although  one 

Digitized  by  VjOOQ IC 


476         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

man  worked  fifty-two  weeks  in  the  year  and  the  other  man 
worked  but  fifty  weeks  in  the  year.  The  standard  of  two  weeks 
was  adopted  for  the  very.purpose  of  covering  holidays  and  en* 
forced  days  of  idleness  which  were  common  to  all  employments. 
Under  our  law  the  week  is  the  unit,  and  the  employee  may 
be  a  six-day  man  or  a  five-day  man;  that  is,  if,  by  the  custom 
of  the  trade  or  for  any  other  reason,  work  is  carried  on  only 
upon  Monday,  Tuesday,  Wednesday,  Thursday  and  Friday,  — 
it  being  an  established  rule  of  the  trade  or  the  employment  that 
no  work  is  to  be  done  upon  Saturday  or  Sunday,  —  if  holidays 
fall  on  Saturday  or  Sunday  they  are  not  to  be  considered.  In 
other  words,  if  a  man  under  these  circumstances  works  every 
week,  five  days  only,  Saturdays  and  Sundays  are  not  to  be 
considered  in  arriving  at  his  average  weekly  wages;  and  so 
with  a  man  working  six  days  a  week  Sundays  are  not  to  be 
taken  into  account.  But  if  a  man  working  five  days  a  week 
regularly,  loses  more  than  two  weeks'  time  by  reason  of  idle- 
ness on  the  working  days  of  this  five-day  week,  then  the  rule 
stated  in  the  act  is  to  be  followed,  and  is  to  be  applied  in  the 
same  way  as  it  is  applied  to  the  man  working  six  days  a  week. 
In  the  case  of  the  latter  Sundays  are  not  a  part  of  the  work- 
ing week,  and  in  the  case  of  the  five-day  man  Saturdays  and 
Sundays  are  not  a  part  of  the  working  week  and  are  not  to 
be  considered.  To  take  a  concrete  case:  A  man  works  regu- 
larly (following  the  custom  of  the  business)  every  day  of  the 
week  except  Saturday  and  Sunday.  He  loses,  we  will  say, 
three  weeks  because  of  holidays  and  three  weeks  because  of 
shutdowns.  He  has  lost  six  weeks'  time,  and  the  divisor  of 
his  yearly  earnings  is  46,  that  is,  six  weeks  are  deducted  from 
52.    As  stated  in  the  act,  part  V.,  section  2:  — 

Average  weekly  wages  shall  mean  the  earnings  of  the  injured  employee 
during  the  period  of  twelve  calendar  months  immediately  preceding  the 
date  of  injury,  divided  by  fifty-two;  but  if  the  injured  employee  lost  more 
than  two  weeks'  time  during  such  period,  then  the  earnings  for  the  re- 
mainder of  such  calendar  months  shall  be  divided  by  the  number  of  weeks 
remaining  after  the  time  lost  has  been  deducted. 

It  is  contended  that  holidays  are  like  Sundays,  and  Sundays 
are  not  considered  lost  time  because  a  man  cannot  work  on 
Sunday,  and  that  holidays  should  not  be  considered  as  lost 
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time  when  falling  on  ordinary  working  days  because  a  man 
cannot  work  on  such  a  holiday.  Sundays  never  fall  on  work- 
ing days  in  the  case  of  the  six-day  man,  but  holidays  may  or 
may  not  fall  on  working  days.  It  was  contemplated  that  the 
ordinary  employee  would  lose  about  two  weeks'  time  every 
year  on  accoimt  of  holidays  and  enforced  idleness,  where 
nobody  in  the  factory  worked,  and  as  above  stated,  it  is  to 
cover  just  this  question  that  this  provision  of  the  law  was 
enacted. 

There  are  many  other  causes  besides  holidays  which  might 
be  considered  as  "normally  incident"  to  an  employment;  for 
example,  a  person  enters  the  employ  of  a  certain  factory  where 
it  is  the  well-known  custom  to  shut  down  the  factory  during 
three  months  in  the  year,  so  that  no  employee  in  the  estab- 
lishment during  that  period  receives  wages,  and  this  fact  is 
known  to  the  employee.  He  works  every  working  day  of  the 
nine  months  the  factory  runs.  He  earns  during  that  period, 
we  will  say,  $798.13,  although  the  shutdown  was  such  an  inci- 
dent to  the  employment  that  he  could  not  work  during  that 
time  any  more  than  he  could  work  on  a  Ipgal  holiday;  therefore 
the  amount  of  his  earnings  is  to  be  divided  by  the  actual 
time  worked  and  not  by  52. 

We  think  if  an  employee  loses  only  two  weeks'  time,  whether 
by  shutdowns,  vacations  or  inability  to  work,  or  from  any 
other  cause,  — provided  the  time  lost  does  not  exceed  two 
weeks,  —  the  amount  earned  during  the  calendar  year  is  to  be 
divided  by  52;  but  if  for  any  reason  the  employee  works  less 
than  fifty-two  weeks,  and  the  lost  time  exceeds  two  weeks, 
then  the  amount  earned  is  to  be  divided  by  the  actual  time  he 
works,  and  it  makes  no  difference  whether  he  loses  time  be- 
cause of  vacations  or  holidays  occurring  on  working  days  or 
for  any  other  reason.  We  therefore  aflBrm  and  adopt  the  deci- 
sion of  the  committee  of  arbitration,  and  find  and  rule  that  in- 
asmuch as  the  employee  worked  49.2  weeks,  the  total  wage  of 
$798.13  is  to  be  divided  by  49.2,  leaving  his  average  weekly 
wages  $16.22.  We  therefore  find  that  the  widow.  Lulu  E. 
Mason,  is  entitled  to  $8.11  per  week  for  a  period  of  three  hun- 
dred weeks  from  the  date  of  the  injury,  to  wit,  Jan.  12,  1914. 
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The  insurer  submitted  the  following  requests  for  findings  and 
rulings:  — 

1.  Upon  all  the  evidence  the  Board  must  find  that  the  average  weekly 
wages  of  the  deceased  employee  were  $15.34. 

2.  Upon  all  the  evidence  the  Board  must  find  that  the  deceased  em- 
ployee did  not  lose  more  than  two  weeks'  time  within  the  meaning  of  the 
Workmen's  Compensation  Act. 

3.  Upon  all  the  evidence  the  Board  must  find  that  legal  hohdays,  such 
as  Memorial  Day,  July  4,  etc.,  were  days  on  which,  before  entering  his 
employment,  the  deceased  employee  knew  that  he  would  not  work,  and 
were  days  when  the  nature  of  his  work  did  not  require  that  he  or  any  other 
employee  of  the  mill  should  work. 

4.  Upon  all  the  evidence  the  Board  must  find  that  legal  hoUdays,  such 
as  Memorial  Day  and  July  4,  were  similar  to  Simdays  as  far  as  bearing 
on  this  case  is  concerned. 

5.  Upon  all  the  evidence  the  Board  must  find  that  there  was  no  op- 
portunity for  the  deceased  employee  to  work  on  legal  hoUdays,  such  as 
Memorial  Day  and  July  4. 

6.  Upon  all  the  evidence  the  Board  must  find  that,  regardless  of  the 
condition  of  the  laboring  market,  and  regardless  of  the  physical  condition 
of  the  employee,  the  nature  and  terms  of  his  employment  neither  permitted 
nor  required  that  he  should  work  on  Sundays  or  on  legal  holidays,  such  as 
Memorial  Day  or  July  4. 

7.  Upon  all  the  evidence  the  Board  must  find  that  the  conditions  of 
employment  with  the  employer  for  years  past  had  been  such  that  no 
employee  worked  upon  either  Sundays  or  legal  hohdays,  such  as  Memorial 
Day  and  July  4. 

8.  Upon  all  the  evidence  the  Board  must  find  that  lost  time,  in  the 
meaning  of  the  Workmen's  Compensation  Act,  does  not  include  time 
which  an  employee  before  entering  the  employment  of  the  employer 
knew  was  not  to  be  working  time  throughout  the  year. 

9.  Upon  all  the  evidence  the  Board  must  find  that  the  emploj^ee  worked 
at  least  a  part  of  each  week  during  the  year  previous  to  his  death. 

10.  The  insurer  respectfully  asks  that  a  copy  of  the  deceased's  pay  roll 
be  attached  to  the  findings  of  the  full  Board. 

The  first  request  is  refused. 

The  second  request  is  refused. 

The  third  request  is  given. 

The  fourth  request  is  refused. 

As  to  the  fifth  request,  it  is  given  with  the  qualification  that 
there  was  no  opportunity  for  the  employee  to  work  on  the  days 
mentioned  while  in  the  employ  of  R.  Wolfenden  &  Sons. 
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The  sixth  and  seventh  requests  are  given  with  the  same 
qualifications  as  given  the  fifth  request. 
The  eighth  request  is  refused. 
The  ninth  request  is  given. 
The  tenth  request  is  given. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Pay  Roll- 

-  191S-U. 

Wbbk. 

Wages. 

Hours 
Lost. 

Wkbk. 

Wages. 

Hours 
lost. 

Jan.    13-18.      . 

$15  00 

- 

July  21-25,      . 

115  00 

- 

20-26, 

15  00 

- 

7&-  2, 

15  44 

- 

27-  1, 

15  00 

- 

Aug.    4-  9, 

15  56 

- 

Feb.     3-8, 

14  57 

5 

11-16, 

16  00 

- 

10-15, 

800 

36 

18-23, 

17  11 

- 

17-22, 

15  00 

- 

25-30. 

10  77 

- 

24-  1. 

15  00 

- 

Sept.    1-  6, 

15  22 

8H 

Mar.     3-8, 

17  77 

- 

8-13, 

15  44 

- 

10-15, 

11  00 

22H 

15-20, 

16  00 

- 

17-22, 

15  15 

- 

22-27, 

16  22 

- 

'  24-29, 

16  00 

- 

29-4, 

16  00 

- 

31-5. 

15  00 

- 

Oct.     6-11, 

15  00 

- 

Apr.     7-12, 

17  88 

- 

13-18, 

15  22 

- 

14-19. 

15  60 

2% 

20-25, 

17  17 

- 

21-20. 

14  44 

7 

27-  1, 

15  89 

H 

28-3, 

18  89 

32 

Nov.    3-8, 

15  89 

M 

May     5-10, 

16  00 

- 

10-15, 

15  78 

1 

12-17, 

13  33 

12 

17-22, 

16  00 

- 

19-24. 

16  00 

- 

24-29, 

13  10 

13 

26-31. 

10  66 

24 

Dec.     1-  5, 

15  89 

M 

June    2-  7. 

16  00 

- 

8-13, 

15  67 

1J4 

0-14. 

16  00 

- 

15-20, 

15  44 

2H 

16-21. 

17  27 

- 

22-27, 

13  11 

13 

23-28. 

15  78 

1 

29-  3, 

15  77 

1 

30-5, 

11  56 

15  00 

16  67 

20 

Jan.     5-10, 
Total, 

15  66 

IH 

July     7-12. 
14-19, 

1798  13 

201.25 
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Casb  No.  1163. 

Som  MusTAFFA,  Employee. 

American  Steel  and  Wire  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  Insurer. 

Duration  of  Incapacity  for  Work.  Hernia.  Operation 
furnished.  impartial  physician  testifies  employee 
IS    Able    to    perform    Usual    Work.      Compensation 

TERMINATED. 

The  employee  received  a  personal  injury  by  reason  of  a  strain  which  aggravated 
a  condition  of  hernia  and  incapacitated  him  for  work.  The  insurer  furnished 
and  paid  for  an  operation  for  the  radical  cure  of  the  condition,  and  paid  com- 
pensation to  a  certain  date.  The  impartial  physician  stated  that  all  incapacity 
for  work  had  terminated  prior  to  the  date  upon  which  com];>ensation  ceased, 
and  that  the  employee  was  able  to  perform  his  customary  work. 

Held,  that  no  compensation  was  due  the  employee. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Soid  Mustaffa  v. 
Massachusetts  Employees  Insurance  Association,  this  being 
case  No.  1153  on  the  files  of  the  Industrial  Accident  Board,  re- 
ports as  follows:  — 

A  committee  of  arbitration,  consisting  of  James  B.  Cjirroll  of 
the  Industrial  Accident  Board,  chairman,  William  F.  Carroll, 
827  Slater  Building,  Worcester,  Mass.,  representing  the  em- 
ployee, and  Daniel  W.  Lincoln,  Slater  Building,  Worcester, 
Mass.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  Room  30,  City  Hall,  Worcester,  Mass.,  on  Tuesday, 
Sept.  22,  1914,  at  11  a.m. 

Frank  P.  Ryan  appeared  for  the  employee  as  counsel,  and 
John  W.  Cronin  appeared  for  the  insurer. 

It  is  agreed  that  Mustaffa's  average  weekly  wage  was  $17.30, 
and  that  he  sustained  a  strain  while  at  work  on  the  16th  of 
March,  1914,  which  aggravated  a  condition  of  hernia  that  he 
had.     It  is  agreed  that  the  employee  was  supplied  an  operation 
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at  once  for  that  hernia  at  the  Worcester  City  Hospital,  and 
the  insurer  paid  for  that  operation  and  paid  compensation 
up  to  and  including  July  15,  1914. 

The  insurer  contends  that  compensation  should  cease  on  that 
date,  on  the  strength  of  Dr.  Fallon's  report  of  his  examination 
on  July  10,  1914,  and  the  man  was  offered  work  at  that  time. 

The  employee  contends  that  he  was  incapacitated  after  that 
date  and  is  still  incapacitated. 

Soid  Mustaffa,  the  injured  employee,  testified:  — 

Prior  to  my  injury  of  March  15, 1  was  a  healthy  man.  The  day  I  was 
hurt  I  was  wheeling  a  250-pound  load  of  copper  wires.  I  stepped  down 
a  place  where  the  wood  was  very  old,  and  the  load  threw  me  and  I  fell 
and  a  coil  fell  on  me.  I  started  to  bring  the  wire  back  to  the  wheelbarrow 
and  then  I  felt  the  pain.  I  cannot  work  now.  I  cannot  even  push  an 
empty  wheelbarrow.  I  used  to  carry  250  pounds  on  the  wheelbarrow 
without  any  difficulty.  I  used  to  lift  80,000  pounds  a  day  without  any 
trouble.  To-day  I  cannot  carry  my  own  body  on  that  leg.  I  feel  pain 
in  the  lef  c  leg  now  when  I  start  to  walk.  The  whole  leg  is  heavy  to  carry. 
There  is  more  pain  from  the  knee  down.  I  started  to  have  this  pain  the 
day  after  I  left  the  hospital,  and  it  has  continued  from  that  day.  I  had 
pain  in  that  leg  since  the  injury,  but  l3dng  down  in  the  hospital  I  did  not 
feel  the  pain  as  much  as  1  do  now.  When  I  sit  down  a  long  time  the  pain 
starts,  and  I  have  to  change  my  position  to  get  relief.  I  cannot  sleep 
very  well  because  I  have  to  change  my  position.  Dr.  Rose  and  Dr.  Fallon 
examined  me  last  Saturday.  Early  in  July,  when  I  was  examined,  I  was 
told  I  was  well  and  to  go  to  work.  They  told  me  there  was  work  for  me, 
but  the  leg  pained  me.  Dr.  Rose  said,  "Do  not  come  in  again,  you  are 
all  right."  He  did  not  tell  me  what  kind  of  work  there  was  nor  what  the 
wages  were.  I  wish  I  was  able  to  do  work  now.  I  never  hated  work. 
When  I  fell  down  this  leg  was  under  me.  I  fell  with  my  hips  down  and 
the  coils  fell  on  my  back. 

Dr.  P.  A.  Adamian  of  Worcester,  Mass.,  testified:  — 

I  examined  Soid  Mustaffa  on  Aug.  4.  1914.  I  foimd  varicose  veins  from 
the  knee  down  to  the  ankle  on  inner  part  of  the  left  leg.  In  my  opinion 
this  condition  can  be  traced  to  his  accident.  In  my  opinion  he  will  be 
laid  up  for  life  in  one  respect,  but  he  may  get  some  relief  by  operation. 
Those  veins  can  never  be  the  same  again.  The  wall  of  the  vein  is  injured 
from  pressure  and  standing  on  it  too  much;  any  heavy  work  will  fill  up 
those  veins,  but  by  an  operation  some  relief  wiU  be  given;  but  I  do  not 
think  there  will  be  any  radical  cure.  There  must  be  some  strain  or  pres- 
sure to  cause  varicose  veins.  If  this  condition  came  from  natural  causes 
we  would  all  have  it.  I  did  not  find  any  varicose  veins  on  the  right  leg. 
If  I  did  find  them  it  would  not  have  affected  my  opinion  as  to  what  caused 
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it.  I  did  not  see  him  before  the  accident  and  saw  him  only  once  aft^ 
the  accident.  My  deduction  is  from  this  point:  he  tells  me  he  used  to 
weigh  heavy  and  before  the  accident  could  do  this  heavy  work,  but 
since  the  accident  cannot  do  it;  this  condition  came  after  the  accident. 
The  vein  in  his  temple  is  not  very  large.  The  veins  in  his  hands  are  not 
large.  You  can  find  these  in  any  hard-working  man,  and  it  does  not 
stop  him  from  working.  Varicose  veins  come  with  strain  or  with  heavy 
work.  There  must  be  weight  or  some  kind  of  pressure  on  the  main  branch 
to  cause  these  veins. 

Dr.  Michael  F.  Fallon  of  Worcester,  Mass.,  testified:  — 

I  examined  this  man  and  foimd  varicose  veins  in  both  legs.  He  has 
dilated  veins  of  the  hands  and  dilated  veins  of  the  forehead  and  scidp. 
He  has,  in  my  opinion,  a  dilated  heart.  No  single  strain  could  cause  this. 
In  my  opinion  he  is  not  at  present  incapacitated  for  work.  The  early 
part  of  July  I  examined  him  with  reference  to  his  herma,  and  found  the 
scar  from  jbhe  operation  was  in  good  condition  and  did  not  incapacitate 
him.  At  that  time  I  expressed  an  opinion  that  he  was  able  to  resume  his 
work.  If  this  man  has  been  a  very  hard  worker  he  developed  a  heart  similar 
to  what  he  has  now.  In  my  opinion,  generally  dilated  veins  on  various 
parts  of  the  body,  from  his  head  to  his  feet,  show  that  they  must  have 
some  central  cause  and  there  is  some  impairment  in  the  blood  circulation, 
and  that  is  in  his  heart.  That  can  be  seen  when  be  stoops  over;  when  he 
ties  his  shoestrings  the  veins  stand  out  very  prominently.  An  ordinary 
operation  for  hernia  does  not  have  any  effect  on  the  circulation  of  the 
blood.  Sometimes  after  an  operation  a  thrombus  forms  in  deep  veins 
and  that  would  cause  interference  with  circulation,  but  it  could  not  cause 
it  in  this  case  because  his  veins  are  dilated  generally.  The  numbness 
from  his  knee  to  his  ankle  could  not  be  traced  to  the  operation  for  hernia. 
In  my  opinion  he  has  an  enlargement  of  the  heart,  which  is  not  traceable 
to  this  accident.  There  is  nothing  in  his  present  condition  to  prevent  bim 
from  doing  the  work  he  did  before  the  injury.  In  my  opinion  he  has  had 
this  heart  trouble  quite  a  while. 

Dr.  William  H.  Rose  of  Worcester,  Mass.,  testified:  — 

The  day  Mustaffa  was  injured  he  complained  of  pain  in  the  back,  but 
did  not  complain  of  the  hernia  until  the  next  day.  The  next  day  he  com- 
plained of  pain  in  the  inguinal  region,  and  I  told  him  he  had  a  ruptured 
hernia,  and  could  do  one  of  two  things,  —  either  have  an  operation  per- 
formed or  wear  a  truss,  and  he  decided  on  the  operation.  Consequently, 
he  was  taken  to  the  hospital  and  stayed  about  three  weeks.  We  brought 
him  back  and  forth  in  the  company's  team.  In  the  early  part  of  April 
he  complained  of  pain  in  his'  \ef t  lower  leg,  and  he  had  these  varicose  veins, 
and  we  bought  him  an  elastic  stocking.  He  wore  it  for  a  while  and  said 
it  did  not  do  him  very  much  good,  so  he  took  it  off.    I  have  seen  him  off 
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and  on  since,  and  about  the  15th  of  July  I  felt  confident  that  the  man 
could  return  to  work  and  so  told  him,  but  he  refused  to  work  so  I  had  him 
see  Dr.  Fallon,  and  he  agreed  to  it  and  thought  he  was  able  to  work.  I 
have  seen  Mustafa  once  or  twice  since  then.  I  did  not  examine  him 
prior  to  the  accident.  I  have  operated  on  a  great  many  persons  for  hernia, 
but  they  never  resulted  similar  to  this  one.  It  is  absolutely  impossible. 
Every  one  of  our  hernia  cases  are  alwajrs  put  at  light  work  when  they 
return,  and  I  felt  he  would  get  light  work  first.  I  certainly  disagree  with 
Dr.  Barnes'  statement,  that  he  is  unable  to  work  at  any  job  that  requires 
standing.  I  think  Dr.  Fallon's  statement  that  Mustaffa  is  suffering  from 
heart  trouble  would  be  the  most  reasonable  explanation  of  the  condition. 
The  operation  for  hernia  would  not  have  any  effect  on  his  heart.  Varicose 
veins  could  not  be  caused  by  a  hernia.  They  cannot  be  traced  to  that 
operation  at  all.    My  opinion  is  that  this  man  is  able  to  return  to  work. 

At  the  conclusion  of  the  hearing  the  arbitrators  agreed  to 
send  Soid  Mustaffa  to  Dr.  Homer  Gage  of  Worcester,  Mass., 
for  an  impartial  examination.     His  report  is  as  follows:  — 

In  accordance  with  your  instructions,  I  examined  Soid  Mustaffa  at  my 
office  on  September  30,  his  physician.  Dr.  Adamian,  acting,as  interpreter. 
I  have  also  examined  the  City  Hospital  records  in  the  case,  and  beg  leave 
to  submit  the  following  report:  — 

Soid  Mustfiffa,  thirty  years  old,  had  been  employed  at  the  American 
Steel  and  Wire  Company  Works  for  four  years,  wheeling  very  heavy  loads 
of  wire  in  a  barrow.  On  the  16th  of  March,  1914,  he  told  me,  while  carry- 
ing a  heavy  load,  his  barrow  caught  some  obstruction,  that  he  was  pitched 
forward  and  fell,  and  that  heavy  coils  of  wire  fell  on  him.  The  hospital 
record  says  that  he  felt  something  give  way  when  carrying  a  very  heavy 
load. 

He  at  once  went  to  the  hospital  room  of  the  company,  a  hernia  was 
found,  and  he  was  sent  home  and  told  to  report  at  the  hospital  the  next 
day.  There  he  was  operated  upon  for  the  relief  of  a  reducible  inguinal 
hernia  on  the  left  side.  The  usual  operation  for  radical  cure  was  per- 
formed. No  complications  were  encountered  at  the  operation,  and  none 
developed  during  convalescence. 

At  the  end  of  three  weeks  he  was  discharged,  after  having  been  up  two 
or  three  days.  The  day  after  he  went  home  he  took  the  electric  car  and 
went  to  the  office  of  Dr.  Rose,  the  company  surgeon.  He  went  again  the 
next  day,  and  for  the  pain  and  weakness  in  his  leg  was  given  an  elastic 
bandage  which  he  wore  for  one  month,  then  an  elastic  stocking  which  he 
wore  for  two  months.  I  suppose  this  was  for  the  relief  of  the  varicose 
veins  which  were  larger  on  the  left  than  on  the  right. 

It  should  be  stated  that  in  the  hospital  record  under  the  physical  ex- 
amination it  is  said  that  no  varicosities  were  found.  On  questioning  the 
house  physician,  Dr.  Curran,  who  made  the  examination,  he  said  that  it 
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was  made  with  the  patient  l3dng  in  bed,  in  which  position,  of  course, 
varicose  veins  would  be  very  hard  to  demonstrate. 

In  spite  of  the  support  given  by  the  bandages  and  elastic  stocking, 
Mustaifa  says  that  he  has  suffered  constant  pain  in  the  groin  and  leg; 
that  it  has  compelled  him  to  spend  much  of  his  time  all  sunmier  in  bed; 
that  he  is  still  unable  to  walk  about  but  very  little,  and  that  with  great 
difficulty;  and  that  the  pain  and  disability  are  getting  worse. 

He  says,  further,  that  he  is  very  weak,  and  has  lost  nearly  40  pounds 
in  weight.  I  could  not  discover  that  there  was  any  other  disturbance  of 
function  complained  of.  I  did  notice  that  he  had  a  loose,  hollow-bounding 
cough  which  he  said  he  had  had  since  the  operation,  and  which  Dr.  Adamian 
said  he  had  attributed  to  excessive  smoking  of  very  strong  cigarettes. 
He  said  there  was  but  little  expectoration,  and  that  his  sputum  had  never 
been  examined. 

Physual  Examination.  —  Greneral  appearance,  not  of  good  health; 
muscles  soft  and  flabby;  temperature  was  98.6;  pulse,  80;  blood  pressure 
120;  weight,  147.  His  tongue  was  clean  and  moist.  No  enlarged  glands 
in  neck  or  elsewhere.  Effort  or  excitement  of  examination  caused  him 
to  sweat  profusely. 

The  right  chest  was  dull  on  percussion,  and  the  respiratory  murmur 
decidedly  diminished,  especially  over  back;  no  rales;  the  left  chest  was 
normal.  The  cardiac  area  was  not  enlarged,  and  there  were  no  murmurs; 
heart  sounds  clear,  distinct  and  normal. 

In  the  left  groin  was  the  scar  of  the  operation  thoroughly  healed  — 
soft,  flexible,  no  impulse  on  coughing.  There  was  a  hypersensitiveness 
of  the  skin  here  and  down  the  upper  third  of  the  front  of  the  thigh,  for 
which  I  could  detect  no  objective  cause. 

From  the  saphenous  opening  there  is  an  enlarged  vein  extending  in- 
wards and  downwards  on  to  the  posterior  surface  of  the  thigh.  Begirming 
at  the  inner  border  of  the  popliteal  space  are  varicose  veins  extending 
down  the  inner  side  of  the  leg,  and  just  opposite  the  inner  tuberosity  of 
the  tibia  are  two  areas  of  marked  dilatation,  perhaps  one-half  to  three- 
quarters  of  an  inch  in  diameter. 

The  veins  on  the  ankle  and  dorsum  of  the  foot  were  also  very  prominent, 
though  not  more  prominent  than  on  the  right  foot.  The  veins  of  the 
right  leg  were  also  enlarged,  but  not  so  much  so  as  on  the  left.  The  veins 
on  the  backs  of  his  hands  and  on  his  arms  clear  to  the  axillse,  and  on  his 
temples,  were  also  more  than  ordinarily  prominent.  There  was  no  swelling 
of  feet  or  limbs. 

Knee  jerks  were  normal;  his  left  knee  was  bent  freely  when  he  sat 
down,  and  when  he  walked  it  was  held  stiff,  and  he  said  that  he  held  it 
so  on  account  of  pain.  I  could  discover  no  evidence  of  present  or  past 
thrombosis. 

I  do  not  believe  that  his  varicose  veins  resulted  from  his  accident,  but 
think  it  entirely  possible  that  they  may  result  from  the  continual  straining 
under  heavy  burdens  in  the  course  of  his  occupation.    I  do  not,  however, 
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think  that  they  are  m  any  sense  disabling,  being  far  less  prominent  than 
are  frequently  met  with  in  men  and  women  who  are  engaged  in  ordinary 
every-day  work.  I  do  not  find  any  evidence  of  a  dilated  heart,  either  in 
the  symptoms  complained  of  or  in  the  examination  of  the  heart  and  blood 
vessels. 

I  do  look  with  grave  suspicion  upon  his  cough  and  upon  the  condition 
of  his  right  lung.  Examination  of  his  sputum  might  give  some  valuable 
information,  but  whether  it  does  or  not,  he  ought  certainly  to  have  the 
benefit  of  fresh  air  and  out-of-door  living,  which  he  has  not  had  all  summer. 
I  do  not  think  he  has  been  so  disabled  but  that  he  might  have  had  it  if 
he  had  been  advised  and  had  wanted  to  take  it. 

In  answer  to  your  questions  permit  me  to  say  — 

1.  That  he  is  at  present  incapacitated  for  performing  the  labor  which 
he  performed  before  he  was  hurt. 

2.  That  his  disability  is  due,  first,  to  a  general  weakness  caused  by  an 
imnecessarily  close  indoor  confinement  for  many  months  with  no  attempt 
at  out-of-door  living,  supplemented  by  a  condition  of  his  right  lung  which 
strongly  suggests  tuberculosis;  second,  to  a  condition  of  the  left  leg  which 
is  a  pure  neurosis,  the  signs  and  symptoms  of  which  are  dependent  entirely 
on  his  own  testimony. 

3.  The  neurosis,  of  course,  directly  followed  the  hernia  and  the  opera- 
tion for  its  relief.  I  can  see  nothing  in  the  nature  of  the  hernia,  the 
character  of  the  operation,  or  the  course  of  his  convalescence  to  account 
for  its  development;  his  case  is,  however,  a  case  of  traumatic  neurosis 
or  one  of  pure  malingering,  and  I  am  not  ready  to  accept  the  latter  view. 
I  think  the  sjmaptoms  connected  with  the  leg  will  be  recovered  from,  and 
that  a  prompt  and  final  settlement  will  do  more  than  anything  else  to 
hasten  that  recovery. 

The  records  of  the  Worcester  City  Hospital  are  as  follows:  — 

Sold  Mustaffa  was  admitted  to  the  Worcester  City  Hospital  March 
17,  1914.  He  was  thirty  years  of  age,  married,  bom  in  Turkey,  a  wire 
worker  by  occupation  and  lived  at  7  Orchard  Street.  He  was  referred 
by  Dr.  Rose,  office,  on  service  of  Dr.  Woodward,  house  officers  Dr. 
McLaughlin  and  Dr.  Curran. 

Diagnosis:  Inguinal  hernia,  right,  relieved.    [Should  be  left.] 

Family  history:  Parents  living  and  well.  Two  brothers  dead,  cause 
unknown.    Wife  and  two  children  living  and  well. 

Past  history:  Denies  having  any  previous  illness.  Habits,  drinks 
coflfee  excessively,  nine  cups  a  day.  Does  not  drink  alcohol.  Smokes 
75  cents  worth  of  tobacco  a  week.  Denies  venereal  disease.  Appetite 
good,  bowels  regular. 

Present  Illness;  Yesterday  while  at  work  lifting  a  wheel-barrow  he  felt 
a  sharp  pain  in  the  left  groin. 

Physical  Examination:  Well-developed  and  nourished  man  of  thirty 
years;   general  condition  very  good.    Eyes,  pupils  equal,  regular,  react 
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and  accommodate.  Nose,  nares  clean,  no  crusts  or  fissures.  Mouth, 
mucous  membranes  normal,  teeth  neglected,  tongue  central,  moist  and 
clean,  fauces  clean.  Chest,  resonance  good,  breathing  normal,  no  rales. 
Heart  apex  m  fifth  space  in  mid  clavicular  line,  area  normal,  no  bruits. 
Pulse  82,  of  good  character.  Abdomen  level,  soft  and  tympanitic  through- 
out, and  liver  and  spleen  not  felt.  No  masses  or  tenderness,  no  free  fluids. 
Both  external  rings  size  of  dime,  admitting  tip  of  little  finger;  no  impulse 
on  coughing,  no  tumor  felt.  Extremities:  Imee  jerks  present  and  equal 
no  tibial  roughening  or  edema,  no  scars,  edema  or  varicosities. 

March  19,  1914:   Operation,  ether.    Dr.  Marsh. 

Four-inch  incision  parallel  and  just  above  right  Poupart's,  skin, 
superficial  fascia  and  aponerosis  of  external  oblique  divided  exposing 
canal,  fascia  of  cremaster  muscle  split,  structures  identified,  sac  very- 
small,  necessary  to  split  same,  so  as  to  ligate  it  which  was  done  high  up, 
conjoin  tendon  then  sewed  to  Poupart's  with  interrupted  medium-dze 
kangaroo,  cord  laid  on  new  floor,  cremasteric  fascia  then  sewed  with 
continuous  catgut  likewise  external  oblique,  skin  with  interrupted  silk 
worm  gut.  Good  ether  recovery,  A.  0.  McLaughlin.  Operation,  radical 
cure  for  inguinal  hernia. 

March  23,  1914:  Wound  clean,  no  temperature  or  pulse,  general  con- 
dition very  good. 

March  27,  1914:  Wound  well  healed,  general  condition  very  good, 
patient  anxious  to  get  out  of  bed. 

March  28,  1914:  Stitches  out. 

April  2,  1914:  Two  days  back  patient  had  a  temperature,  cause  not 
found;  is  now  O.  K. 

April  4,  1914:  Out  of  bed. 

April  6,  1914:  Wound  firm,  and  general  condition  excellent.  Anxious 
to  go  home. 

April  6,  1914:  Discharged  relieved. 

We  find  that  the  employee  is  not  now  incapacitated  as  a  result  of 
the  injury  which  he  sustained  on  March  16,  1914,  said  incapacity 
having  ceased  July  15, 1914.  The  insurer  having  paid  compensa- 
tion to  that  date,  no  further  compensation  is  due  the  employee. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Cakroll. 

Daniel  W.  Lincoln. 
William  F.  Carroll  dissents. 
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Findings   and   Decision  of  the   Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial 
Accident  Board  heard  the  parties  in  the  Hearing  Room,  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston, 
Mass.,  on  Wednesday,  Nov.  25,  1914,  at  11.45  a.m.,  and  affirms 
and  adopts  the  findings  and  decision  of  the  committee  of 
arbitration. 

Frank  P.  Ryan  appeared  as  counsel  for  the  employee,  and 
John  W.  Cronin  appeared  for  the  insurer. 

No  evidence  was  introduced  at  the  hearing  before  the  In- 
dustrial Accident  Board.  The  case  was  submitted  upon  the 
evidence  at  the  hearing  before  the  committee  of  arbitration. 

The  employee  was  injured  March  16,  1914,  and  was  paid 
compensation  up  to  July  15,  1914.  The  committee  of  arbi- 
tration found  that  at  that  time  the  incapacity  had  ceased,  and 
that  on  the  15th  of  July,  1914,  the  employee  was  able  to  resiune 
work.  The  committee  of  arbitration  saw  the  witnesses  and 
heard  the  evidence,  and  had  before  them  the  testimony  of 
Dr.  Michael  F.  Fallon,  an  impartial  physician  selected  to 
examine  the  employee,  and  he  testified  that  at  the  time  of  the 
hearing  there  was  nothing  in  the  condition  of  the  employee  to 
prevent  him  from  doing  the  work  he  did  before  the  injury,  and 
that  early  in  July  he  was  able  to  work.  After  the  committee 
of  arbitration  had  heard  all  the  evidence  the  employee  was  sent 
to  Dr.  Homer  Gage  as  an  impartial  physician,  and  his  report 
was  before  them. 

We  affirm  the  findings  of  the  committee  of  arbitration,  and 
find  that  Soid  Mustaffa  was  able  to  resume  work  on  the  15th  of 
July,  1914,  up  to  which  time  he  has  been  paid  compensation, 
and  he  is  not  entitled  to  compensation  under  the  act. 

James  B.  Carroll. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
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Case  No.  1160. 

Joseph  Macheo,  Employee. 

P.  Malloy  &  Son,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  Insurer, 

Specific  Injury  to  Eye.  Additional  Compensation.  Con- 
dition OF  Abducens  Paralysis  follows  Injury.  No 
Usable  Vision  in  Eye.  Employee  earning  Full 
Wages.    Only  Additional  Compensation  Due. 

The  only  question  at  issue  was  whether  or  not  the  employee  was  entitled  to  *'  addi- 
tional compensation"  on  account  of  the  specific  injury  sustained.  It  appears 
that,  while  assisting  in  tearing  down  a  building,  some  plaster  and  mortar  fell 
on  his  head,  causing  a  fracture  of  the  skull  and  an  injury  to  his  left  ankle. 
The  effects  of  the  injury  to  his  ankle  have  nearly  disappeared,  although  there 
was  a  swollen  condition  present  and  a  certain  limitation  of  its  motion.  The 
employee  was  earning  full  wages,  so  that  there  was  no  present  question  of 
incapacity  before  the  committee.  By  reason  of  the  injury  to  the  head  the 
impartial  specialist  reported  that  the  employee  had  a  condition  known  as  an 
isolated  abducens  paralysis  of  the  left  eye,  which  has  left  it  without  usable 
vision.  With  eyeglasses  adjusted,  the  vision  of  the  right  eye  was  complete; 
that  of  the  left  eye  blurred  and  of  no  effect.  Examined  separately,  with  an 
opaque  lens  over  the  right  eye,  the  defective  eye  showed  a  vision  of  20/40 
without  a  glass,  and  full  vision  with  a  correcting  lens.  The  statute  provides 
for  the  payment  of  additional  compensation  for  a  period  of  fifty  weeks  for 
"the  reduction  lo  one-tenth  of  normal  vision  in  either  eye  with  glaases.** 

Held,  that  the  employee  was  entitled  to  additional  compensation. 

*  Report  of  Committee  of  Arbitration. 

The  arbitration  conunittee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Joseph  Macheo 
V.  Employers'  Liability  Assurance  Corporation,  Ltd.,  this 
being  case  No.  1160  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Frank  E. 
Drew,  representing  the  employee,1|  and  Richard  M.  Walsh, 
representing  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
Accident  Board,  New  Albion  Building,  Boston,  Mass.,  Friday, 
Sept.  18,  1914,  at  9.30  a.m. 

John  M.  Morrison  appeared  as  attorney  for  the  insurer,  and 
George  H.  Shields  appeared  for  the  employee. 
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This  employee,  on  Jan.  9,  1914,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment.  His  work  was 
that  of  a  laborer.  While  assisting  in  tearing  down  a  building 
some  plaster  and  mortar  fell  on  his  head,  causing  a  fracture 
of  the  skull  and  an  injury  to  his  left  ankle.  The  effects  of  the 
injury  to  his  leg  have  disappeared  to  a  great  extent,  although 
there  is  swelling  still  about  the  foot  and  a  certain  limitation  of 
its  motion. 

His  average  weekly  wages  at  the  time  of  the  injury  were 
$12.  He  was  paid  compensation  for  incapacity  to  June  19, 
1914,  at  the  rate  of  $6  per  week,  when  it  was  stopped.  He 
has  been  employed  by  the  Metz  Automobile  Company  as  a 
laborer  since  June  19,  at  his  former  wage  of  $12  a  week. 

Although  the  employee's  capacity  for  work  is  still  somewhat 
interfered  with  by  reason  of  impaired  vision  and  headaches,  no 
compensation  for  incapacity  was  in  issue  at  this  hearing  be- 
cause he  was  earning  the  same  wages  as  at  the  time  of  the 
injury. 

The  only  question  raised  was  whether  he  was  entitled  to  an 
additional  compensation  of  fifty  weeks  for  the  alleged  reduc- 
tion of  the  vision  of  his  left  eye  to  one  tenth  of  normal  with 
glasses  as  a  result  of  the  injury.  The  fracture  and  blow  upon 
the  skull  paralyzed  the  sixth  nerve  which  innervates  the  exter- 
nal rectus  muscle,  so  that  the  position  of  the  left  eye  is  fixed 
and  turned  inward  towards  the  nose,  and  he  cannot  move  it 
outward.  The  focus  of  the  left  eye  is  fixed  obliquely  across  the 
line  of  vision  of  the  right  eye. 

Dr.  William  H.  Regan,  an  oculist  appointed  by  the  Board, 
who  had  examined  the  man,  reported  that  in  his  opinion  the 
man  had  received  a  permanent  injury  to  his  left  eye.  In  the 
report  of  an  examination  of  May  18,  1914,  Dr.  Regan  said, 
"It  looks  to  me  now,  that  this  eye  will  be  permanently  injured 
in  a  manner  to  prohibit  practical  use  with  the  other  eye;"  he 
should  say  "that  the  condition  of  the  left  eye  was  caused 
from  his  injury;  that  it  is  and  probably  will  be  impracticable 
to  use  this  eye  with  the  other;  that,  although  he  has  better 
than  one  tenth  normal  vision  in  it,  independent  of  the  other 
eye,  he  cannot  use  it;  and  that  the  eye  is  lost  in  the  same  man- 
ner that  an  operated  cataract  eye  may  have  better  than  nor- 
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mal  vision,  but  still  cannot  be  used  with  the  other  eye."  When 
each  eye  was  examined  independently  by  a  lens,  with  the 
vision  of  the  other  closed  absolutely  by  an  opaque  shutter,  the 
vision  of  each  showed  as  follows:  without  the  lens,  20/40; 
with  the  lens,  20/20.  With  eyeglasses  adjusted,  the  vision  of 
the  right  eye  became  20/20,  but  the  vision  of  the  left  eye 
could  not  be  used;  when  its  vision  was  undertaken  to  be  used 
with  the  other,  even  with  glasses,  the  impression  it  carried  to 
the  brain,  so  far  as  this  eye  was  concerned,  was  simply  a  blur. 
There  was  practically  no  consciousness  or  effect  of  any  vision 
from  it. 

Dr.  William  J.  Daly,  a  physician  appointed  by  the  Board  to 
examine  the  employee,  reported  that  in  his  opinion  it  is  "an 
isolated  abducens  paralysis"  of  this  eye,  "not  an  ordinarj'^" 
cross  eye,  "and  if  so,  this  left  eye  is  worse  than  useless;  that 
there  must  have  been  a  skull-fracture  with  pressure  on  the 
nerve  within  the  skull,  which  occurs  occasionally  in  skull  frac- 
tures, but  is  usually  temporary.  Here  it  seems  not  to  be  tem- 
porary. If  it  is  not,  we  have  here  a  man  who  has  practically 
lost  the  use  of  one  eye." 

The  conamittee  finds  that  the  employee  has  no  practical  or 
useful  vision  in  his  left  eye  as  a  result  of  the  injury,  and  that 
this  condition  is  permanent  and  cannot  be  relieved  by  glasses; 
that,  inasmuch  as  the  employee  has,  by  reason  of  the  injury, 
no  usable  vision  in  the  left  eye,  even  with  glasses,  his  vision  has 
been  reduced  to  less  than  one  tenth  normal  with  glasses,  within 
.the  meaning  of  clause  (b),  section  11,  part  II.,  of  the  Work- 
men's Compensation  Act;  that  the  meaning  of  the  language  of 
this  section  is  that  the  vision  is  reduced  by  an  injury  to  one 
tenth  normal  which  the  use  of  eyeglasses  cannot  raise  to  above 
one  tenth;  and  that  the  fact  that  a  disconnected  lens,  which 
is  not  an  eyeglass,  may  show  a  purely  theoretical  vision  above 
one  tenth  is  immaterial. 

The  committee,  therefore,  finds  that  there  is  due  the  em- 
ployee an  added  weekly  compensation  of  $6  for  a  period  of 
fifty  weeks  from  Jan.  9,  1914,  the  date  of  said  injury. 

This  decision  and  all  findings  regarding  compensation,  or 
the  existence  or  termination  of  incapacity,  are  made  subject 
to  review  and  change  by  the  Industrial  Accident  Board,  if  the 
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facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Frank  E.  Drew. 
R.  M.  Walsh  dissents. 


Case  No.  1161. 

William  H.  Newton,  Administrator  of  Estate  of  Henry 

C.  Newton  (Deceased),  Employee. 
Commonwealth  of  Massachusetts,  Employer. 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Scope  of  Employment.  Con- 
tract of  Service.  Transportation.  Employee  re- 
ceives Fatal  Injury  while  riding  Home  in  Vehicle 
furnished  by  another  employee.  contract  of  hire 
did  not  provide  for  transportation  to  and  from 
Work.    Compensation  not  due. 

The  employee  was  a  foreman  in  the  employ  of  the  Commonwealth,  and  was  engaged 
in  supervising  certain  work  in  the  town  of  Lanesborough.  It  was  a  part  of 
his  duty  to  attend  to  the  making  of  repairs,  if  anything  defective  in  the  high- 
ways were  reported  to  him,  after  working  hours.  He  hired  the  men  and  their 
teams.  On  the  day  of  the  injury,  while  riding  in  the  vehicle  furnished  by 
one  of  his  employees,  after  the  day's  work  had  been  concluded,  the  wagon 
struck  a  rock  on  the  side  of  the  road  and  he  was  thrown  out  and  instantly 
killed.  The  employee  was  on  his  way  home,  and  the  accident  occurred  about 
a  mile  from  the  place  where  the  work  was  being  performed.  It  was  not  a 
part  of  the  employee's  contract  of  hire  with  the  Commonwealth  that  he 
should  be  transported  to  and  from  his  work.  He  left  a  widow,  who  lived 
with  him  at  the  time  of  his  injury  and  death. 

Held,  that  the  injury  did  not  arise  out  of  the  employment. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  William  H. 
Newton,  Administrator  of  Estate  of  Henry  C.  Newton,  de- 
ceased,  V.  Commonwealth   of  Massachusetts,  this  being  case 
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No.  1161  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  arbitration  committee,  consisting  of  James  B.  Carroll  of 
the  Industrial  Accident  Board,  chairman,  LeRoy  E.  Shaw  of 
Pittsfield,  Mass.,  representing  the  dependents  of  the  deceased 
employee,  and  Charles  H.  Wright  of  Pittsfield,  Mass.,  repre- 
senting the  Commonwealth,  heard  the  parties  and  their  wit- 
nesses in  the  Aldermanic  Chamber,  City  Hall,  Pittsfield,  Mass., 
on  Tuesday,  Sept.  15,  1914,  at  10  a.m. 

William  H.  Newton  appeared  for  the  dependents,  and  G.  A. 
Curtis  appeared  for  the  Commonwealth. 

Henry  C.  Newton  was  an  employee  of  the  Commonwealth 
of  Massachusetts  in  the  Highway  Department,  as  a  foreman  on 
certain  highway  work  in  the  town  of  Lanesborough.  He  had 
been  employed  at  this  work  for  sixteen  or  seventeen  years, 
whenever  there  was  work  to  be  done  on  the  highways  of  the 
Commonwealth,  receiving  $21  a  week.  It  was  part  of  his  duty, 
if  there  were  anything  wrong  or  defective  in  the  highways 
during  the  night,  outside  of  working  hours,  to  attend  to  it.  He 
hired  the  men  and  the  teams.  On  the  12th  of  June,  when  he 
was  returning  from  his  work,  and  on  his  way  home,  at  a  point 
about  a  mile  and  one-sixth  from  the  place  where  he  was  work- 
ing, while  riding  in  a  two-hojrse  team  belonging  to  Charles 
Caritey,  who  was  also  employed  on  the  highways,  the  team 
struck  a  rock  on  the  side  of  the  road  and  Mr.  Newton  was 
thrown  out  and  instantly  killed.  On  the  wagon  were  his  two 
sons.  He  lived  about  half  a  mile  beyond  the  place  where  he 
met  with  the  injury.  He  left  a  widow  with  whom  he  lived  and 
who  was  dependent  upon  his  wages  for  support. 

The  sole  question  in  this  case  is  whether  the  injury  arose 
out  of  and  in  the  course  of  his  employment,  that  is  to  say, 
whether  it  was  a  part  of  his  contract  with  the  Commonwealth 
that  he  should  be  carried  from  his  place  of  work  to  his  home 
at  the  close  of  his  day's  work.  He  worked  regularly  from  8 
o'clock  in  the  morning  until  5  in  the  evening.  The  injury 
happened  about  5.45  p.m.  on  the  12th  of  June,  1914,  in  Lanes- 
borough,  in  Berkshire  County. 
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The  evidence  is  substantially  as  follows.  William  H.  Newton 
stated:  — 

Mr.  Newton  was  riding  in  Mr.  Caritey's  wagon  from  work  when  he 
was  killed.  Mr.  Sibolisky's  wagon  was  just  ahead  of  Mr.  Caritey's. 
Mr.  Newton  and  his  two  sons  were  sitting  on  the  bottom  of  the  wagon. 
In  attempting  to  pass  Mr.  SiboUsky's  team  Mr.  Caritey  swung  out  into 
the  road,  and  just  then  Mr.  Sibolisky  drove  his  team  across  the  road  so 
that  he  could  not  get  by.  Sibolisky  then  started  his  team  up  and  the 
rattle  of  the  team  started  Mr.  Caritey's  horse  up.  Caritey's  team  ran 
on  a  rock  in  the  middle  of  the  road  which  jarred  the  team,  throwing  Mr. 
Newton  out.  The  accident  happened  about  a  mile  and  a  sixth  from 
where  they  had  been  working.  If  extra  men  were  needed  on  the  job  Mr. 
Newton  would  be  expected  to  go  and  get  the  men  at  night.  The  accident 
happened  about  three-quarters  of  a  mile  from  where  Mr.  Newton  lived. 

G.  A.  Curtis  stated:  — 

I  was  over  Mr.  Newton  and  laid  out  the  work,  but  he  had  entire  charge 
of  it.  Mr.  Newton  hired  all  the  men.  I  knew  that  more  men  were  to  be 
hired  by  him  on  the  night  he  was  killed.  There  were  times  during  the 
night  when  complaints  were  made  by  those  driving  automobiles  that  the 
road  was  not  graveled,  and  Mr.  Newton  would  always  go  directly  and 
have  it  fixed.  He  sometimes  put  in  two  or  three  hours'  work  on  Sundays 
making  up  the  pay  roll,  for  which  he  did  not  get  paid  extra.  He  got  $3.50 
a  day  straight  time.  When  or  how' he  was  to  get  the  men  and  teams  was 
left  to  himself  to  decide. 

Charles  J.  Caritey  testified:  — 

I  know  that  Mr.  Newton  every  now  and  then  had  to  go  over  the  work 
at  night.  It  was  part  of  his  duty  to  see  that  things  were  in  proper  con- 
dition at  all  times.  Mr.  Newton  and  his  two  sons  were  in  a  wagon  owned 
by  my  father,  and  I  was  driving  it  when  we  struck  a  rock  in  the  road, 
jarring  the  wagon  and  throwing  Mr.  Newton  out.  I  got  $5  a  day  for  my 
labor  and  the  use  of  my  team.  On  the  day  that  Mr.  Newton  was  killed 
he  told  me  that  he  had  to  go  and  get  some  men  and  teams  that  night. 

Sidney  Xewton,  son  of  the  deceased,  testified:  — 

My  fatter  was  called  out  a  number  of  times  during  the  night  to  do 
some  work.  This  was  part  of  his  duty.  Sometimes  my  father  rode  home 
with  Mr.  Curtis  in  his  automobile,  and  sometimes  in  Mr.  Caritey's  team. 
In  the  morning  he  usually  rode  to  work  in  Mr.  Caritey's  team,  but  some- 
times he  walked.  When  we  were  going  to  work  on  the  day  my  father  was 
killed  he  said  that  he  should  have  brought  more  teams.  I  do  not  think 
my  father  made  any  arrangements  for  Mr.  Caritey  to  take  him  home 
when  he  was  hired. 
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On  this  evidence  we  find  that  the  employee  was  riding  in 
Mr.  Caritey's  wagon  by  the  coiu^esy  of  Mr.  Caritey;  that  it 
was  no  part  of  Mr.  Newton's  contract  with  the  Commonwealth 
of  Massachusetts  that  he  should  be  carried  to  and  from  his 
work.  We  therefore  find  that  the  injury  did  not  arise  out  of 
and  in  the  course  of  his  employment,  and  that  his  widow  is 
not  entitled  to  compensation. 

James  B.  Carroll. 

Charles  H.  Wright. 

LeRoy  E.  Shaw. 


Case  No.  1164. 

Frank  E.  Shaughnessy,  Employee, 
BuiCK  Boston  Company,  Employer, 
New  England  Casualty  Company,  Insurer. 

Arising  out  of  the  Employment.  Disease.  Acceleration. 
Employee  sprains  Both  Wrists  cranking  Automobile 
Engines.    Latent  Disease  of  Central  Nervous  System 

KNOWN  AS  SyRING0MYCLL\.  SuCH  DISEASE  CONGENITAL 
AND  PrOGRESSHTE.  AlL  INCAPACITY  DUE  TO  INJURY 
CEASED  ON  A  DaY  DEFINITE. 

The  employee  received  a  personal  injury  by  reason  of  the  cranking  of  an  auto- 
mobile, which  sprained  his  right  wrist  and  dislocated  the  fourth  oarpo-meta- 
carpal  joint.  He  continued  at  work  and  used  his  left  hand  to  crank  auto- 
mobiles thereafter,  until  the  spraining  of  the  left  wrist  caused  total  incapacity 
for  work.  Meanwhile,  a  congenital  and  progressive  disease  of  the  central 
nervous  system,  known  as  syringomyelia,  gained  such  headway  as  to  com- 
plicate his  condition.  The  evidence  showed  that  the  injuries  excited  and 
aggravated  the  condition  of  the  disease  for  a  given  period,  and  that  all  inca- 
pacity due  to  the  injury  terminated  on  a  day  definite. 

Held,  that  all  incapacity  for  work  ceased  on  April  1,  1914. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Frank  E. 
Shaughnessy  v.  New  England  Casualty  Company,  this  being 
case  No.  1164  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson   of    the    Industrial    Accident    Board,    chairman,    Harry 
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Knowles,  representing  the  employee,  and  W.  Lloyd  Allen, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room  of  the  Industrial  Accident  Board,  New 
Albion  Building,  Boston,  Mass.,  on  Friday,  Sept.  18,  1914,  and 
on  Friday,  Nov.  6,  1914. 

Robert  B.  Eaton  appeared  as  counsel  for  the  insurer. 

This  employee  received  an  injury  arising  out  of  and  in  the 
course  of  his  employment.  His  average  weekly  wages  were 
$21.    His  occupation  was  that  of  an  automobile  repair  man. 

This  employee,  on  Jan.  6,  1913,  while  cranking  an  automo- 
bile in  Hubbardston,  Mass.,  received  an  injury  which  sprained 
his  wrist  and  dislocated  the  fourth  carpo-metacarpal  joint. 
This  injury,  while  giving  him  severe  pain,  did  not  incapacitate 
him  for  work.  He  continued  to  work  in  the  Buick  shops,  and 
as  a  part  of  his  work  necessitated  cranking  heavy  trucks  with 
large  engines,  which  called  for  the  expenditure  of  considerable 
strength,  and  as  the  right  hand  was  already  injured,  he  spraihed 
the  left  wrist,  and  so  was  obliged  to  give  up  work  altogether. 

The  employee  testified  that  as  a  result  of  these  injuries  he 
was  irfcapacitated  from  work  and  that  on  July  14,  1913,  his 
compensation  was  stopped  by  the  insurer;  that  after  this  date 
he  was  still  incapacitated  from  work;  that  on  April  1,  1914  he 
obtained  employment  as  a  foreman  in  an  automobile  concern, 
at  the  rate  of  $16  per  week.  He  further  testified  at  the  hear- 
ing that  in  his  opinion  he  was  then  able  to  perform  his  former 
work,  if  he  were  able  to  obtain  same. 

The  reports  of  Dr.  Kellogg,  dated  Feb.  15,  1913,  and  March 
17,  1913,  and  Dr.  Coriat,  dated  July  12,  1913,  were  received  in 
evidence,  these  reports  being  offered  by  the  insurer.  The 
report  of  Dr.  Frederic  J.  Cotton,  appointed  by  the  Board  as 
an  impartial  physician,  dated  Nov.  6,  1914,  was  received  in 
evidence. 

A  copy  .of  these  reports  is  herewith  set  forth. 


Re:  Frank  E.  Shaughnesby. 

Fbb.  15.  1913. 

Shaughnessy,  who  worked  for  the  Buick  Boston  Company,  drove  one 
of  their  cars  to  Hubbardston,  Mass.,  one  day  during  the  first  week  in 
January,  1913,  and  stopped  at  a  hotel  over  night,  leaving  the  car  in  the 
street. 


Digitized  by  VjOOQ IC 


496         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

The  weather  was  cold,  and  the  next  morning  when  we  went  to  crank 
the  car  he  was  obliged  to  spin  the  motor,  and  in  doing  so  the  engine  back- 
fired, giving  him  a  "kick,"  which  sprained  his  wrist  and  dislocated  the 
fourth  carpo-metacarpal  joint. 

This  injury,  while  giving  him  severe  pain,  did  not  prevent  his  driving 
the  car  back  to  Boston  that  day.  He  consulted  Dr.  Gavin  of  346  Dudley 
Street,  Dorchester,  Mass. 

He  then  went  back  to  work  in  the  Buick  shops,  and  as  part  of  his  work 
necessitated  cranking  the  cars  that  he  was  at  work  on,  and  as  the  cars 
were  heavy  trucks  with  large  engines  which  called  for  the  expenditure  of 
a  considerable  strength,  and  as  the  right  hand  was  already  injured,  he 
managed  to  sprain  the  left  wrist,  and  so  was  obliged  to  give  up  work 
altogether,  and  has  stayed  in  bed  for  the  past  three  weeks. 

He  did  not  consult  a  physician,  but  thought  that,  as  his  friends  advised 
him  that  all  the  injuries  needed  was  rest,  he  would  give  them  a  rest. 

He  says  that  the  swelling  has  been  reduced  a  great  deal  during  this 
time,  but  as  he  was  having  some  pain  he  decided  that  he  would  see  a 
doctor,  and  at  the  time  I  was  at  his  house  his  mother  was  on  her  way  to 
see  Dr.  Gavin,  with  the  intention  of  having  the  doctor  call  at  the  house  to 
see  him. 

I  should  say  that  it  would  be  a  couple  of  weeks  before  Shaughnessy 

would  be  able  to  work  again.  ^  t    t^ 

Frederic  L.  Kellogg. 

March  17,  1913. 

The  right  hand  is  very  much  better,  and  he  is  able  to  use  it  very  well, 
but  the  left  hand  is  very  weak  and  the  wrist  Js  still  very  badly  swollen. 

The  right  hand  has  very  httle  strength,  but  has  improved  a  great  deal 
since  I  saw  it  a  month  ago. 

I  have  prescribed  treatment  for  him  to  follow,  and  I  shall  see  him 
again  in  three  or  four  days. 

I  think  that  in  a  little  time,  just  how  much  I  cannot  say,  this  hand  will 
come  out  all  right. 

The  right  hand  is  the  one  that  he  injured  after  coming  back  to  Boston 

when  he  was  trying  to  work  with  this  hand  after  the  other  hand  ah-eady 

had  been  injured.  .,^  t    t^ 

Frederic  L.  Kellogg. 

July  12,  1913. 

At  the  request  of  Dr.  Frederic  L.  Kellogg  I  examined  Mr.  Frank  E. 
Shaughnessy  on  July  8,  1913,  and  again  on  July  12,  1913,  and  herewith 
submit  the  following  report  of  his  condition.  I  made  a  diagnosis  of  syrin- 
gomyelia, a  progressive  disease  of  the  spinal  cord,  and  m  my  opinion  the 
joint  symptoms  at  the  wrists,  the  weakness  and  wasting  of  the  small 
muscles  of  the  hands,  and  the  sweating  and  redness  of  the  hands  are  due 
to  this  disease.    The  disease  of  the  spinal  cord  was  probably  latent  and 
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dormant  at  the  time  of  the  accident  on  Jan.  15, 1913,  and  this  latent  con- 
dition, at  this  early  stage  of  the  disease,  produced  a  weakness  of  the 
muscles  of  the  hands.  The  violence  of  the  accident  caused  the  latent 
condition  to  show  in  a  short  time  well  marked  symptoms  of  the  disease. 
The  same  can  be  applied  to  the  accident  to  the  left  hand  several  days 
later.  As  the  disease  is  a  progressive  one  the  chance  for  complete  recovery 
is  doubtful,  although  some  amelioration  may  be  produced  by  treatment. 

ISADOR  H.   CORIAT. 

Nov.  6,  1914. 

I  saw  this  man  the  day  before  yesterday.  He  is  a  man  of  medium 
height,  rather  pale  and  ill-nourished  looking,  with  astonishingly  poor 
muscular  development  of  the  whole  body,  —  very  poor  muscles.  He 
shows  nothing  as  a  result  of  previous  injury  except  a  slight  apparent 
stiffness  of  the  right  hand  in  the  region  of  the  third  knuckle.  The  left 
hand  does  not  show  any  signs  of  previous  injury.  His  story  is  that  his 
hands  were  made  stiff  and  weak  for  a  long  time  by  the  accident,  it  being 
a  year  before  he  could  go  to  work  and  do  his  full  work.  In  fact  it  was 
a  little  later  than  that  before  he  went  to  work. 

I  went  over  this  man  very  carefully  in  view  of  Dr.  Coriat's  examin- 
ation, and,  excepting  for  the  general  atrophy  of  all  muscle  structures, 
especially  of  the  arms  and  legs,  he  shows  nothing  abnormal  that  I  could 
make  out.  The  ordinary  tests  of  sensation  indicating  a  syringomyelia 
were  negative.    Reflexes  present  were  not  definitely  abnormal. 

He  gives  the  history  of  injury  to  the  left  foot.  On  examination  of  this 
foot  it  is  of  a  curious,  contracted  type,  with  the  toea  drawn  back,  large 
callus  on  the  ball  of  the  foot,  and  very  defective  ability  to  use  the  front 
part  of  the  foot  in  walking.  There  is  evidenced  a  left  degree  of  these  same 
changes  on  examination  of  the  right  foot.  There  are  no  selective  atrophies 
of  muscles  in  the  shoulder  group  of  the  kind  that  are  usual  in  syringo- 
myelia. There  are,  excepting  for  the  feet,  no  sign  of  any  bone  or  joint 
changes. 

In  default  of  evidence  that  Dr.  Coriat  may  have  had  obtainable  by  the 
special  test  of  the  neurologist,  it  seems  to  me  that  it  would  be  difficult  to 
maintain  an  absolute  diagnosis  of  syringomyelia,  but  I  think  he  is  right 
in  this  diagnosis.  There  is  no  question  but  this  man  has  an  amount  of 
muscle  atrophy  that  is  due  to  central  nervous  change.  There  is  no  doubt 
that  the  weakness  which  he  still  shows,  particularly  in  the  hands  and  arms, 
has  been  a  factor  in  his  slow  recovery  from  the  injury.  I  cannot  find, 
however,  any  reason  to  suppose  this  condition  to  have  been  a  cause  of  the 
accident,  excepting  in  so  far  as  a  man,  muscularly  weak,  is  more  liable  to 
all  sorts  of  accidents,  which  is  a  little  vague.  There  is  in  this  case  no 
apparent  inability  to  use  the  muscles  properly,  no  lack  of  co-ordination, 
but  simply  muscle  weakness.  ^.^^^^^^  j_  ^^^^_ 
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The  committee  finds  that  the  employee  before  the  injuries 
of  January,  1913,  had  a  disease  of  the  central  nervous  system 
known  as  syringomyelia,  and  that  before  said  injuries  the  dis- 
ease was  latent  and  dormant;  that  this  disease  was  congenital 
and  progressive;  that  it  would  have  developed  at  some  time 
naturally,  so  as  to  have  incapacitated  the  employee  from  work, 
through  producing  a  wasting  and  weakness  of  his  muscular 
condition;  that  the  injuries  excited  and  aggravated  the  condi- 
tion of  the  disease  so  that  he  was  totally  incapacitated  from 
the  effect  of  the  injuries  and  the  aggravation  of  the  disease 
which  it  caused  until  April  1,  1914;  that  on  April  1,  1914,  he 
was  able  to  perform  his  former  work  of  an  automobile  repairer; 
that  on  this  date  all  incapacity  resulting  from  the  injury  and 
the  extent  to  which  the  injury  aggravated  his  disease  ended; 
and  that  he  is,  therefore,  entitled  to  compensation  for  total 
incapacity  caused  by  and  resulting  from  the  injuries,  from 
July  14,  1913,  when  it  was  stopped  by  the  insurer,  to  April  1, 
1914,  a  period  of  thirty-seven  and  one  seventh  weeks,  at  the 
rate  of  $10  per  week,  aggregating  $371.43;  and  that  on  April 
1,  1914,  the  liability  of  the  insurer  resulting  from  the  injuries 

David  T.  Dickinson. 
Harry  Knowles. 
W.  Lloyd  Allen. 


Case  No.  1166. 

Calogi  Beloni,  Employee. 

Walworth  Manufacturing  Company,  Employer. 

American  Mutual  Lla^bility  Insurance  Company,  Insurer. 

Duration  of  Incapacity  for  Work.  Malingering.  Pain 
alleged.  no  evidence  of  effects  of  injury.  em- 
ployee able  to  work.    no  compensation  awarded. 

The  employee  received  a  personal  injury  by  reason  of  the  falling  of  a  weight  or 
other  article  on  his  great  toe.  He  returned  to  work  and  aUeged  that  he  strained 
himself  while  lifting  a  heavy  piece  of  piping.  Compensation  was  paid  for  a 
certain  period  of  time,  and  then  an  examination  was  made  to  determine 
whether  there  was  any  cause  for  the  employee's  inability  to  earn  wages.  The 
impartial  physician  reported  the  presence  of  small  glands  in  both  groins,  but 
stated  that  he  was  able  to  work. 

Hddj  that  the  employee  was  able  to  earn  full  wages. 

Review  before  the  Industrial  Accident  Board. 

Decigion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Calogi  Beloni 
V.  American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  1165  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  N.  P. 
Sipprelle,  representing  the  insurer,  and  James  Castellucci, 
representing  the  employee,  heard  the  parties  and  their  wit- 
nesses in  the  Board  Room,  New  Albion  Building,  Boston, 
Mass.,  Monday,  Sept.  21,  1914,  at  9.30  a.m. 

George  W.  Kenny  represented  the  insurer  and  John  F. 
Dufify  represented  the  employee. 

The  question  at  issue  is  whether  the  employee,  who  was 
paid  compensation  to  Aug.  12,  1914,  on  account  of  incapacity 
resulting  from  an  injury  to  his  toe,  is  now  entitled  to  compen- 
sation for  incapacity  alleged  to  be  due  to  a  condition  in  the 
abdomen  alleged  to  have  been  caused  by  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment.  It  was 
agreed  that  the  average  weekly  wages  of  the  employee  were 
19.90. 

Calogi  Beloni,  through  Miss  Lavezzo  as  interpreter,  testified 
that  he  lived  on  Hanover  Street.  He  worked  for  the  Wal- 
worth Manufacturing  Company  as  a  laborer  for  seven  months 
on  a  crushing  machine.  On  July  15,  1914,  he  was  hurt  by 
something  falling  on  the  toe  of  his  foot,  but  he  went  back  to 
work  on  the  20th.  When  he  returned  to  work  they  were  sup- 
posed to.  give  him  light  work  to  do,  but  he  with  the  assistance 
of  another  man  lifted  a  heavy  pipe  and  he  hurt  himself.  He 
had  the  lame  foot  and  strained  himself  trying  to  lift  the  pipe. 
He  felt  the  strain  in  the  lower  part  of  the  abdomen.  He  went 
to  the  nurse  about  3  o'clock  in  the  afternoon  and  performed 
light  work  for  the  rest  of  the  day  until  5  o'clock.  When  he 
went  to  see  the  nurse  at  3  o'clock  she  telephoned  to  a  person 
in  authority,  suggesting  that  he  be  given  light  work.  Since 
that  time  he  has  not  been  able  to  work.    The  strain  occurred 
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July  22,  and  he  went  to  the  doctor  off  and  on  until  July  31. 
He  visited  three  doctors  whom  he  did  not  know,  and  also  Dr. 
Patten,  the  insurance  company  doctor.  This  doctor  did  not 
examine  his  foot.  At  present  he  is  able  to  do  light  work  if  he 
can  get  it,  but  he  cannot  do  heavy  work  because  he  feels  a 
pain  in  the  side  from  the  effects  of  the  foot.  Fifteen  days' 
compensation  and  his  medical  bills  were  paid.  He  signed  a 
settlement  receipt  and  received  the  money  for  the  injury  to 
the  foot,  although  he  complained  of  pain  in  the  stomach. 

Mary  A.  Ferren,  a  nurse  with  eight  years'  experience  in 
hospitals,  in  charge  of  first-aid  work  at  the  Walworth  Manu- 
facturing Company,  testified  that  she  remembered  the  em- 
ployee coming  to  her  for  treatment.  He  told  her  that  he 
dropped  a  weight,  or  a  piece  of  cast  iron,  on  his  toe,  and  it 
was  blackened.  She  soaked  it  with  sulpho-naphthol,  and  for 
four  days  he  came  every  day  to  have  it  treated.  He  returned 
to  work  on  the  20th  of  July,  and  she  treated  him  on  that  day, 
also  on  the  21st  and  22d.  She  just  looked  at  the  toe,  and  on 
none  of  those  days  did  he  complain  to  her  of  pain  in  the  groin. 
The  21st  was  the  first  day  she  knew  of  such  a  complaint,  when 
he  came  in  with  a  letter  from  a  doctor  stating  that  he  could 
do  light  work  only  because  he  had  a  strain.  She  then  tele- 
phoned to  the  foreman  telling  him  to  put  Beloni  on  light  work. 
He  did  not  have  the  letter  on  the  20th.  He  returned  to  work 
again  some  time  in  August,  and  worked  something  like  two 
and  one-half  hours.  He  did  not  work  on  the  23d  of  July.  She 
was  not  positive  whether  it  was  the  21st  or  22d  that  he  brought 
the  letter  to  her.  On  the  fifteenth  when  he  came  to  her  he 
complained  of  his  toe,  and  did  not  make  any  other  complaint. 
She  stated  that  she  was  very  particular  about  accident  reports, 
and  tried  to  make  them  out  as  fine  as  possible  in  every  detail. 

Dr.  Stephen  R.  Patten,  a  graduate  of  Harvard  Medical 
School  in  1897,  testified  that  he  examined  the  employee  at  his 
office  on  Aug.  12,  1914,  at  the  request  of  the  insurer.  The 
doctor  examined  him  thoroughly  for  rupture.  He  could  not 
find  any  rupture,  and  he  examined  the  employee  again  on  the 
morning  of  the  hearing  and  could  not  find  any.  He  found 
this  morning  that  the  left  testicle  was  a  little  bit  bigger  than 
the  right  one,  but  that  was  not  unusual.     On  the  12th  of 
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August  when  he  examined  him  it  was  his  opinion  that  the  man 
could  go  to  work,  but  he  advised  a  suspensory  bandage  for  the 
testicle.  There  was  nothing  abnormal  about  the  testicles,  but 
there  might  have  been  inflammation  of  the  glands  of  the  groin 
if  the  toe  had  been  septic.  The  employee  told  the  doctor  that 
he  hurt  his  foot  on  the  15tli  of  July,  and  that  he  went  to  the 
nurse  and  had  it  seen  to,  and  then  stayed  out  of  work  four 
days,  returning  at  the  end  of  that  time.  Nothing  was  said 
about  lifting  anything  heavy,  and  the  doctor  could  find  nothing 
to  account  for  any  pain  in  the  sides  of  the  abdomen  this  morn- 
ing. He  found  nothing  abnormal  in  the  groin  or  in  the  rings 
or  in  the  region  above  the  abdomen. 

Charles  Clayborn,  superintendent  of  the  mill,  testified  that 
Beloni  was  a  general  laborer  in  the  factory,  and  when  he  re- 
turned to  work  on  the  20th,  after  the  injury  to  his  toe,  he 
was  given  work  in  the  snagging  room,  which  was  easy  work, 
simply  chipping  off  the  end  of  the  small  pipes.  Beloni  worked 
the  20th,  21st,  and  22d.  He  remembered  the  nurse  sending  in 
word  to  give  Beloni  light  work,  and  he  saw  to  it  that  the  fore- 
man gave  it  to  the  employee.  Beloni  came  in  on  the  20th  and 
worked  three  days  and  then  left.  He  came  in  later  on,  some- 
time in  August,  and  worked  two  and  one  quarter  hours.  On 
the  20th  Beloni  was  taken  for  a  short  time  from  his  work  to 
help  two  other  men  lift  a  pipe  out  of  a  galvanized  kettle.  The 
piece  weighed  about  266  pounds,  with  three  men  on  it.  He  did 
not  see  how  the  man  could  get  hurt  on  that  job,  as  usually 
only  two  men  lifted  a  pipe  as  heavy  as  that.  In  August, 
when  Beloni  came  in  for  a  short  time,  he  was  given  work 
shoveling  sand,  and  when  questioned  as  to  his  trouble  he  put 
his  hand  on  his  hip.  « 

The  employee  was  sent  to  Dr.  L.  R.  G.  Crandon  for  an  im- 
partial examination  as  provided  by  Part  III.,  section  8  of  the 
act,  and  the  latter  reports  under  date  of  Sept.  28,  1914,  as 
follows:  — 

Shows  a  number  of  small  lymphnodes  (glands)  in  both  groins.  There  is 
no  hernia  anywhere.  The  right  great  toe  appears  normal.  I  can  see  no 
reason  why  this  man  should  not  work.  I  see  no  connection  between  his 
alleged  pain  and  the  accident  which  he  reports.  I  see  no  cause  or  relation 
between  the  glands  in  the  groins  and  the  injury. 
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The  committee  of  arbitration  finds  upon  all  the  evidence, 
that  the  employee,  Calogi  Beloni,  did  not  receive  a  strain  as 
alleged,  by  reason  of  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment,  and  that  no  compensation  is 
due  the  said  employee  by  reason  of  the  said  alleged  condition 
of  strain.  The  committee  further  finds  that  all  incapacity  for 
work  resulting  from  the  injury  to  the  toe  ceased  on  August  12, 
1914,  and  the  insurer  having  paid  compensation  to  said  date, 
no  further  compensation  is  due  the  said  employee. 

Joseph  A.  Parks. 

N.  P.  SiPPRELLE. 

James  Castellucci. 

Findings   and   Decision  of  the   Industrial   Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Buildmg,  Boston,  Mass.,  on  Wednesday,  Nov.  25,  1914, 
at  11  A.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

No  new  evidence  was  introduced,  the  case  being  considered 
by  the  Board  upon  the  facts  reported  by  the  committee  of 
arbitration. 

The  employee,  Calogi  Beloni,  claimed  to  have  received  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment on  Jidy  15,  1914,  by  reason  of  whicli  he  received  an  in- 
jury to  his  right  great  toe,  and. strained  his  lower  abdomen. 

The  evidence  shows  that  the  said  employee  received  an  injury 
to  his  foot,  as  claimed,  but  tbut  there  was  no  evidence  of  an 
injury  by  reason  of  a  strain,  as  alleged.  The  injury  to  the  foot 
had  been  treated  at  the  first-aid  department  of  the  plant  in 
which  he  was  employed,  and  the  employee  was  given  compensa- 
tion to  Aug.  12,  1914,  at  which  time  he  signed  a  settlement 
receipt.  At  that  time  the  injury  to  the  foot  had  healed  and 
the  employee  was  able  to  resume  employment,  so  far  as  said 
injury  was  concerned.  The  medical  evidence  showed  that  there 
was  nothing  abnormal  either  in  the  groin,  the  inguinal  rings  or 
in  the  region  above  the  abdomen.     The  impartial  physician 
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appointed  by  the  Board  to  make  an  exammation  stated  that 
there  was  no  evidence  of  hernia  and  that  the  right  great  toe 
was  normal.  He  further  stated  that  the  man  should  be  able 
to  perform  his  customary  work. 

The  Board  finds,  therefore,  that  all  incapacity  for  work  as  a 
result  of  the  injury  ceased  on  Aug.  12,  1914,  the  date  upon 
which  the  employee  last  received  compensation,  and  that  he  is 
not  entitled  to  any  further  benefits  under  the  Workmen's  Com- 
pensation Act. 

James  B.  Carroll. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 


Cabe  No.  1166. 

Laura  A.  Smith,  Widow  of  Albert  C.  Smith,  Employee. 
Commonwealth  of  Massachusetts  (Metropolitan  Water 
AND  Sewerage  Board),  Employer, 

Arising  out  of  the  Employment.  Death  Results  prom 
THE  Injury.  Disease.  Dependency.  Epilepsy  causes 
Employee  to  fall  into  Hole  filled  with  Water. 
Pneumonia  develops  and  Causes  Death.  Compen- 
sation Awarded. 

The  employee  was  subject  to  epileptiform  attacks,  and  reoeived  the  personal  injury 
while  standing  on  a  platform  operating  a  pUmp  for  the  Commonwealth.  An 
attack  developed  and  he  fell  from  the  platform  into  a  pool  of  sewerage  water, 
a  distance  of  four  feet.  His  body  was  completely  covered  with  water,  and 
when  he  was  taken  from  the  pool  he  was  unconscious  and  had  a  mark  upoa 
his  forehead.  He  remained  at  the  works  during  the  day,  staying  in  the  engine 
room.  He  did  not  change  his  clothing.  When  he  arrived  home  in  the  evening- 
he  complained  of  his  back  and  side,  and  was  in  bed  only  a  short  time  wheoi 
he  was  taken  with  a  chill.  He  returned  to  work  the  next  day  and  again,  upoa 
returning  home,  complained  of  his  head  and  back.  He  returned  to  work  on 
the  following  day  at  4  o'clock,  remaining  until  midnight.  He  became  sick 
after  arriving  home  and  a  physician  was  called.  Pleurisy,  followed  by  pneu- 
monia, caused  his  demise.  He  was  survived  by  a  widow  who  lived  with  him 
at  the  time  of  his  injury  and  death. 

Held,  that  the  injury  and  death  arose  out  of  the  employment. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Laura  A. 
Smith,  widow  of  Albert  C.  Smith  tJ.  Commonwealth  of  Massa- 
chusetts, this  being  case  No.  1166  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Maurice  Caro, 
Pemberton  Building,  Boston,  Mass.,  representing  the  widow, 
and  Grant  M.  Palmer,  6  Beacon  Street,  Boston,  Mass., 
representing  the  Commonwealth  of  Massachusetts,  heard  the 
parties  and  their  witnesses  at  the  Board  Room  of  the  Indus- 
trial Accident  Board,  New  Albion  Building,  Boston,  Mass., 
on  Wednesday,  Sept.  9,  1914,  at  2  p.m. 

John  Burke,  of  Boston,  Mass.,  appeared  for  the  Common- 
wealth of  Massachusetts,  and  the  widow  was  not  represented 
by  counsel. 

For  a  period  of  eight  years  Albert  C.  SnMth  had  been  in  the 
employ  of  the  Metropolitan  Water  and  Sewerage  Board.  On 
Thursday,  May  14,  1914,  he  was  working  at  Charlestown,  and 
while  standing  on  the  platform  surrounding  a  pump  it  was 
noticed  that  he  fell  on  the  platform  and  was  in  an  epileptic 
fit.  While  in  this  fit  he  fell  from  the  platform,  a  distance  of 
about  four  feet,  into  a  pool  of  sewerage  water,  which  completely 
covered  his  body.  As  soon  as  possible  he  was  taken  from  this 
place,  unconscious,  and  had  a  mark  on  his  forehead.  He  re- 
mained at  the  works  the  rest  of  the  day,  staying  in  the  engine 
room  most  of  the  time,  and  made  no  change  of  his  under- 
clothing. When  he  returned  home  that  night  he  complained 
of  his  back  and  side.  He  was  in  bed  but  a  short  time  when  he 
was  taken  with  a  chill.  The  next  day  he  went  to  work  and 
complained  to  Mr.  Walsh  about  being  sore  through  the  sides 
of  his  body.  That  night  when  he  went  home  he  again  com- 
plained of  his  back  and  head.  Saturday  he  was  in  bed  most 
of  the  time  until  he  went  to  work  at  4  p.m.,  working  until 
midnight.  On  reaching  home  he  was  very  sick,  and  Simday 
morning  Dr.  McDonald  was  called.    He  found  a  high  tempera- 
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ture  and  the  patient  was  suffering  from  pleurisy.  The  next 
day  he  found  signs  of  pneumonia  and  sent  him  to  the  hospital, 
where  he  died  the  following  Sunday  of  pneumonia.  The  em- 
ployee was  subject  to  epileptic  fits  and  had  had  them  pre\'iou3 
to  May  14,  1914.  On  Wednesday  preceding  his  fall  he  did 
not  work,  the  reason  for  which  did  not  appear  in  the  evidence. 

Two  questions  are  presented:  first,  whether  the  proximate 
cause  of  the  pneumonia  was  his  fall  or  his  fit  of  epilepsy;  and 
second,  whether  there  was  a  causal  connection  between  the 
injury  which  happened  to  him  and  his  death. 

The  evidence  is  substantially  as  follows:  — 

Patrick  L.  Walsh,  a  fellow  employee  of  the  deceased,  testi- 
fied:— 

We  were  working  at  the  Charlestown  pumping  station  on  the  Maiden 
bridge,  and  Smith  was  standing  on  the  casing  of  the  pump.  I  was  on  the 
floor  of  the  en^e  room  about  40  feet  up  from  where  he  was.  About  10 
o'clock  in  the  morning,  on  May  14,  Mr.  Kimball,  the  chief  engineer,  called 
to  me  and  said  Smi^  had  fallen.  I  had  seen  Smith  working  all  right 
about  five  minutes  before.  I  went  down  as  quickly  as  I  could  to  the  hole 
where  he  was  working,  and  when  I  got  there  he  had  rolled  from  the  casing 
and  was  in  the  water.  I  yelled  for  help,  and  the  other  men  came  down 
and  put  a  rope  on  him  and  hauled  him  out.  He  was  imconscious,  and 
there  was  a  mark  on  his  forehead  where  he  struck  the  casing.  From  the 
casing  to  where  he  fell  is  about  3  or  3}  feet,  and  the  water  is  from  12  to  18 
inches  deep.  He  fell  on  his  side  with  his  head  imder  water.  As  far  as  I 
could  see  he  was  completely  submerged.  When  he  came  to  we  brought 
him  up  the  ladder.  His  overalls  were  all  dirt  and  grease  and  he  put  on 
clean  ones.  He  did  not  have  any  dry  shirt  so  his  shirt  remained  wet  on 
him.  The  water  in  this  hole  comes  from  the  drippings  of  the  pumps  and 
leakage  of  the  sewers  and  it  is  cold  water.  There  are  perceptible  odors 
from  it.  I  think  it  took  all  of  seven  or  eight  minutes  before  we  got  him 
back  to  the  casing.  He  stayed  aroimd  the  works  imtil  3.30  P.M.,  part  of 
the  time  on  the  floor  and  part  of  the  time  sitting  near  the  boilers.  He 
seemed  to  be  in  a  weakened  condition.  On  Friday  he  came  to  work  and 
complained  to  me  about  being  sore  through  the  sides.  To  the  best  of  my 
knowledge  he  worked  all  day  Friday.  I  changed  my  watch  Saturday  so 
did  not  see  him  again. 

Dudley  G.  Kimball  testified:  — 

On  this  Thursday  morning  Smith  was  looking  around  for  something  to 
do,  so  I  told  him  to  go  down  and  pack  the  pump.  This  pimip  is  $  feet, 
3  inches  in  diameter,  29  feet  below  the  level  of  the  floor,  is  circular  in 
form,  and  about  9  feet  in  diameter  oh  the  outside  edge.    The  drippings 
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from  the  engine  cylinders  and  also  slime  and  sewerage  water  flow  into  it. 
Smith  had  worked  for  the  Metropolitan  Water  and  Sewerage  Board  for 
eight  years,  and  for  the  last  six  months  had  been  making  $24  a  week. 
He  went  down  to  the  pimip  about  9  o'clock,  and  worked  an  hour  or  so. 
I  was  standing  up  alongside  the  railing  looking  at  him,  and  had  turned 
around  to  speak  to  Mr.  Wright,  when  I  heard  Albert  ''holler,''  so  I  looked 
over  and  saw  that  he  was  in  a  fit.  I  called  to  Mr.  Walsh  to  go  to  him,  and 
I  went  out  to  get  what  assistance  I  could.  Smith  was  a  heavy  man, 
weighing  about  185  or  190  poimds.  He  was  lying  on  top  of  the  casing 
when  I  called  to  Wabh,  and  when  he  was  in  a  fit  he  would  kick,  and  he 
kicked  imtil  he  rolled  from  the  edge  of  the  casing,  and  by  the  time  Mr. 
Walsh  got  down  there  he  had  rolled  into  the  water.  I  went  and  got  a 
rope,  and  four  men  went  down  to  help  get  hhn  out.  When  we  got  him 
out  the  water  on  his  face  brought  him  back  to  consciousness.  I  told  him 
to  change  his  clothes,  and  supposed  he  had  extra  clothes  with  him.  When 
he  came  back  he  had  changed  his  overalls  and  wanted  to  go  back  to  work, 
but  I  told  him  not  to  because  he  had  had  a  fit  and  was  kind  of  weak. 
During  the  day  I  looked  for  him  several  times,  and  saw  him  alongside  the 
boiler  warming  himself,  but  I  did  not  know  he  had  not  changed  his  imder- 
clothes.  I  heard  afterwards  he  did  not.  He  went  home  about  3.30  o'clock 
in  the  afternoon.  He  came  to  work  the  next  day  and  also  on  Saturday, 
Simday  they  telephoned  and  said  he  was  sick  and  had  pleurisy.  Later  I 
made  two  or  three  inqmries  and  heard  he  was  in  the  hospital.  He  died 
the  following  Simday.  I  should  say  it  was  an  epileptic  fit  he  had,  and 
think  he  was  subject  to  these  fits  at  times.  He  did  not  work  Wednesday, 
the  day  before  the  accident.  I  did  not  ask  him  where  he  was,  and  he 
gave  no  explanation  as  to  why  he  was  out.  The  men  are  allowed  seven 
days'  sick  benefit  and  fifteen  days'  vacation  during  the  year,  and  if  a  man 
stays  out  and  does  not  notify  us  that  he  is  sick  this  is  charged  up  to  his 
vacation.  Before  Wednesday  he  worked  steadily,  and  there  were  no  signs 
of  sickness  about  him.  Last  spring  he  had  a  fit  while  working,  and  I 
should  say  he  has  had  about  four  since  1911.  It  was  five  or  six  minutes 
before  he  was  taken  from  the  water.  His  clothes  were  very  dirty,  and  he 
had  a  cut  somewhere  because  there  was  blood  on  his  face.  His  face  was 
covered  with  dirt  which  would  indicate  that  it  had  been  submerged  in 
this  dirty  sewerage  water.  I  saw  him  the  next  day,  but  he  did  not  make 
any  complaint.  I  asked  him  Saturday  afternoon  how  he  was  feeling,  and 
he  said,  "Pretty  well.'^  He  was  always  a  cheerful  sort  of  man,  —  never 
had  any  complaints. 

Dr.  William  C.  McDonald,  590  Main  Street,  Maiden,  Mass., 
testified:  — 

At  the  beginning  of  his  illness  I  attended  Smith.  I  first  saw  him  on 
Sunday  morning.  May  17,  and  he  was  in  bed.  He  complained  of  a  cough 
and  a  pain  in  his  ri^t  side,  the  right  side  of  his  chest,  and  chills.    On 
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examination  I  found  he  had  a  high  fever,  rapicl  pulse,  pleurisy  and  some 
suspicion  of  pneumonia.  I  saw  him  again  in  the  afternoon  of  the  same 
day,  and  he  was  having  the  characteristic  sputmn  of  pnemnonia.  On 
Monday  morning,  the  18th,  I  saw  him  and  he  was  worse.  He  had  a  high 
temperature  and  I  sent  him  to  the  hospital.  On  my  visit  the  first  day 
he  had  a  history  of  having  been  sick  the  day  before.  He  gave  no  history 
of  having  fallen  into  the  water,  and  I  knew  nothing  about  it  imtil  his 
death.  I  did  not  attend  him  at  the  hospital,  but  the  physician  there  told 
me  he  had  died  of  pnemnonia.  If  he  had  told  me  about  this  accident  when 
I  first  saw  him  I  think  I  would  have  assimied  that  that  was  the  cause 
of  the  pneumonia.  It  is  an  adequate  cause,  and  in  the  absence  of  any 
other  cause  one  would  fall  back  on  it.  I  did  not  know  that  he  had  been 
subject  to  fits  until  to-day.  A  person  usually  comes  out  of  an  epileptic 
fit  in  a  weakened  condition.  I  do  not  think  water  will  bring  a  person  to 
when  he  has  been  in  a  fit.  I  do  not  believe  it  has  any  effect  whatever. 
No  one  can  say  whether  Mr.  Smith  would  have  had  pneumonia  if  he  had 
not  fallen  into  the  water.  It  is  so  uncertain  no  one  can  say  what  did 
cause  it,  but  going  into  the  water  is  an  adequate  cause. 

Laura  A.  Smith,  widow  of  the  deceased  employee,  testified: 

On  Thursday,  May  14,  my  husband  came  home  with  his  underclothes 
wet,  and  he  had  a  mark  on  his  forehead.  I  asked  him  what  the  matter 
was  and  he  said  he  had  fallen,  but  did  not  want  to  talk  about  it.  He 
complained  of  his  back  and  side.  He  went  to  bed  and  was  not  there  very 
long  when  he  was  taken  with  a  chill,  so  I  put  some  hot  cloths  and  a  hot 
bottle  on  him  and  did  the  best  I  could  to  warm  him,  and  it  was  nearly 
three-quarters  of  an  hour  before  he  stopped  shivering.  Friday  morning 
he  went  to  work  and  I  told  him  he  should  be  careful,  but  he  said  he  was 
all  right.  Friday  night  when  he  came  home  he  said  his  back  and  head 
pained  him.  He  did  not  feel  very  well  Saturday,  so  he  lay  down  most 
of  the  time  until  it  was  time  for  him  to  go  to  work.  I  told  him  he  had 
better  not  go  to  work,  and  that  I  would  telephone,  but  he  said  he  would 
go.  When  he  got  home  Saturday  after  midnight  he  said  he  thought  he 
would  die  in  the  car,  and  he  had  to  crawl  upstairs.  I  got  him  a  hot  drink 
and  did  what  I  could.  The  next  morning  I  sent  for  Dr.  McDonald. 
There  was  nothing  the  matter  with  him  before  this  Thursday.  I  knew  he 
was  subject  to  spells,  but  never  saw  him  in  any  but  one.  I  do  not  remem- 
ber what  he  did  the  Wednesday  before  the  accident.  Prior  to  this  time 
my  husband  enjoyed  the  best  of  health  and  never  complained  of  any 
aches  or  pains.  I  have  been  married  to  him  twenty-five  years  the  twenty- 
second  day  of  this  month.  I  think  he  worked  for  this  concern  fourteen 
years.  He  was  forty-seven  years  old  when  he  died.  He  has  had  a  sort 
of  bronchial  cough  for  years.  We  have  no  children.  My  husband  worked 
at  different  hours.  Part  of  the  time  from  8  o'clock  in  the  mommg  until 
4  o'clock  in  the  afternoon,  and  part  of  the  time  from  4  o'clock  in  the  after- 
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noon  to  12  o'clock  midnight.  The  Thursday  he  was  injured  his  hours 
were  from  8  o'clock  in  the  morning  to  4  o'clock  in  the  afternoon.  He  did 
not  make  any  change  in  his  imderclothing  on  Thursday  while  at  work. 
He  never  told  me  that  he  had  been  requested  to  resign. 

We  find  that  Albert  C.  Smith  was  subject  to  fits  of  epilepsy, 
and  that  on  the  fourteenth  day  of  May,  1914,  he  had  such  a 
fit  while  working  on  a  pump;  that  he  became  covered  with 
water  by  reason  of  falling  oflF  the  platform  while  in  this  fit, 
into  a  hole  about  four  feet  below  the  platform;  that  in  conse- 
quence thereof  he  contracted  pneumonia  and  died;  and  that 
his  widow,  Laura  A.  Smith,  with  whom  he  was  living  at  the 
time  of  his  death,  is  entitled  to  compensation  at  the  rate  of 
$10  a  week  for  a  period  of  three  hundred  weeks  from  the  date 
of  the  injury,  May  14,  1914. 

James  B.  Carroll. 
Matjrice  Caro. 

G.  M.  Palmer  dissents. 


Case  No.  1167. 

Matti  Kaaxela,  Employee, 

Parkhill  Manufacturing  Company,  Employer, 

London  Guarantee  and  Accident  Company,  Ltd.,  Insurer. 

Arising  out  of  the  Employment.  Specific  Injury.  Dis- 
ease. Additional  Compensation  not  due  for  Eye 
Condition.    Old  Case  of  Trachoma  with  Pannus. 

The  employee  received  a  personal  injury,  arising  out  of  his  employment,  by  reason 
of  the  entrance  of  a  chip  of  wood  and  sawdust  into  his  eye,  from  the  effects 
of  which  he  was  incapacitated  for  a  definite  period  of  time.  At  the  time  of 
the  hearing  the  employee  was  suffering  from  an  old  condition  of  trachoma 
with  pannus,  which  was  not  caused  by  the  injury. 

Held,  that  the  employee  was  entitled  only  to  incapacity  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 

section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 

thereto,   having   investigated  the  claim   of  Matti   Kaalela  v. 

London  Guarantee  and  Accident  Company,  Ltd.,  this  being 
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case  No.  1167  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  Benjamin  A. 
Lockhart,  representing  the  employee,  and  Alvah  M.  Levy, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Fitchburg,  Mass.,  on 
Friday,  Nov.  6,  1914,  at  2.30  p.m. 

H.  S.  Avery  appeared  for  the  insurer;  the  employee  was  not 
represented  by  counsel. 

It  appeared  in  evidence  that  Matti  Kaalela  was  in  the  em- 
ploy of  the  Parkhill  Manufacturing  Company  of  Fitchburg, 
Mass.,  in  the  carpenter  shop,  and  that  on  July  3,  1914,  while 
engaged  in  his  regular  employment,  a  chip  of  wood  and  some 
sawdust  were  thrown  into  his  eye,  causing  injuries  from  which 
he  was  incapacitated  for  a  period  of  five  and  four-sevenths 
weeks,  when  he  returned  to  work,  his  eye  having  recovered 
from  the  eflFect  of  that  injury. 

It  appeared  in  evidence  that  he  was  suffering  from  an  old 
case  of  trachoma  with  pannus,  according  to  the  medical  evi- 
dence, but  this  accident  was  not  the  cause  of  either. 

We  find,  therefore,  that  he  is  entitled  to  recover  from  the 
insurer  for  a  period  of  three  and  four  sevenths  weeks,  begin- 
ning with  the  fifteenth  day  after  the  accident,  at  the  rate  of 
$7.95  weekly,  his  average  weekly  wages  being  $15.90,  amounting 
to  $28.39,  together  with  medical  treatment  during  the  first  two 
weeks  after  the  accident. 

This  decision  and  all  findings  regarding  compensation,  or 
the  existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Dudley  M.  Holman. 
Benj.  a.  Lockhart. 
Alvah  M.  Levy. 
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Case  No.  1170. 

Mary  Slattery,  Employee. 

William  P.  Boutelle,  Employer. 

Fidelity  and  Casualty  Company  of  New  York,  Insurer, 

Duration  op  Incapacity    for  Work.    Employee  is  able  to 
EARN  Wages.    Voluntarily  gives  up  Work  which  she 

IS    ABLE    TO    PERFORM.       PARTIAL    INCAPACITY    COMPENSA- 
TION AWARDED  ON  BaSIS  OF  ABILITY  TO  EARN. 

The  employee  received  a  personal  injury  which  left  her  with  a  definite  incapacity 
resulting  therefrom.  She  was  able,  however,  to  perform  work  which  paid  her 
the  equivalent  of  $5.50  per  week  in  wages,  this  sum  being  the  value  of  the 
wages  paid  and  the  board  furnished  by  her  employer.  She  voluntarily  rdin- 
quished  the  work  which  she  was  able  to  perform.  Her  rate  of  wages  at  the 
time  of  the  injury  was  $8  per  week. 

Heldf  that  the  emplojree  was  entitled  to  compensation  on  account  of  partial  inca- 
pacity, based  upon  one-half  the  difference  between  the  old  rate  of  wages  and 
the  new. 

Report  of  CommiMee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mary  Slattery 
V.  Fidelity  and  Casualty  Company  of  New  York,  this  being 
case  No.  1170  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Timothy 
J.  Buckley,  representing  the  employee,  and  W.  Lloyd  Allen, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room,  Saturday,  Oct.  17,  1914,  at  10  A.M., 
and  Saturday,  Nov,  28,  1914,  at  10  a.m. 

John  M.  Morrison,  represented  the  insurer. 

John  M.  Morrison,  for  the  insurer,  stated  that  compensation 
had  been  paid  until  Aug.  26,  1914,  at  which  time  it  was  stopped 
on  the  basis  of  the  report  of  the  impartial  physician,  Dr  L.  R. 
G.  Crandon,  who  made  an  examination  of  the  employee  on 
Aug.  20,  1914. 

It  was  agreed  that  her  average  weekly  wages  were  $8,  and 
that  she  received  a  personal  injury  arising  out  of  and  in  the 
course  of  her  employment.  May  28,  1913. 
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Mary  Slattery,  the  injured  employee,  testified  that  she  was 
not  able  to  work  on  account  of  the  pain  she  experienced  in 
her  arm  whenever  she  lifted  it.  She  could  only  lift  it  a  cer- 
tain height  and  lower  it  to  a  certain  point.  She  had  been  going 
to  the  City  Hospital  up  to  last  month,  having  it  massaged, 
and  they  wanted  to  break  it  again.  The  doctors  at  the  hospi- 
tal coidd  not  guarantee  making  her  arm  any  better  if  they 
performed  another  operation,  and  so  she  refused  to  have  it  per- 
formed. Since  that  time  she  had  been  rubbing  it  at  home.  She 
had  worked  around  the  kitchen  and  washed  dishes  while  work- 
ing, and  felt  at  the  present  time  that  she  could  not  do  this 
work  if  she  went  back.  Her  position  was  open  for  her  at 
any  time  she  wished  to  go  back  and  was  able  to  perform  her 
work.  At  the  second  hearing  Miss  Slattery  testified  that  she 
went  back  to  work  and  remained  at  work,  washing  glasses 
and  cups,  and  carrying  a  box  containing  a  dozen  back  and 
forth  to  the  sink,  for  two  weeks  and  four  days.  She  was  then 
obliged  to  give  it  up  on  account  of  the  pain  she  suflFered  and 
which  kept  her  awake  in  the  night.  Her  wages  were  $2.50  and 
meals,  estimated  at  $3. 

The  report  of  Dr.  L.  R.  G.  Crandon,  of  Aug.  20,  1914, 
showed  as  follows:  — 

There  was  apparently  no  fracture  but  only  contusion  of  the  shoulder. 
She  should  have  been  as  well  as  ever  would  be  under  rest  treatment  at 
the  end  of  three  months  from  injury,  namely,  Aug.  28,  1913.  I  believe 
going  to  the  hospital  constantly  makes  her  feel  that  she  is  still  disabled. 
She  ought  to  go  to  work,  though  work  which  involves  high  lifting  may  be 
difficult  or  even  impossible  for  some  weeks  after  that;  nevertheless,  work 
and  the  forgetfulness  that  goes  with  it  will  be  the  best  treatment. 

William  P.  Boutelle,  the  employer,  testified  that  he  would  be 
willing  to  give  Miss  Slattery  anything  she  coidd  do.  If  she 
came  back  to  work  he  woidd  make  arrangements  for  her  to  do 
evening  work  or  work  part  of  the  day. 

Dr.  Francis  D.  Donoghue,  who  examined  the  employee  on 
Nov.  11,  1914,  stated  as  follows:  —  - 

She  will  have  considerable  difficulty  when  she  uses  the  arm,  but  the  use 
of  the  arm  is  the  best  thing  she  can  do  for  it.    She  should  be  encouraged 
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to  do  light  work,  even  if  the  arm  swells,  because  swelling  is  incident  with 
using  an  arm  which  has  been  kept  quiet  for  such  a  long  period.  She 
would  be  able  to  do  ordinary  work  which  did  not  involve  heavy  lifting 
and  work  which  would  have  to  be  performed  with  arm  above  the  level 
of  the  shoulder. 

Dr.  John  A.  Barry,  the  physician  of  Miss  Slattery,  testified 
that  she  called  on  him  twice,  and  on  looking  over  Dr.  Don- 
oghue's  examination,  it  seemed  to  him  fair  and  in  accordance 
with  his  own  records  of  the  case.  She  could  do  light  work  if 
confined  to  the  limits  of  motion  beyond  the  line  of  injury  and 
no  harm  would  result.  Harm  might  result  if  she  went  higher. 
Work  for  her  woidd  be  a  benefit  to  a  certain  point.  The  only 
thing  which  could  break  the  adhesions  apart  is  massage  and 
exercises  of  the  arm.  Carrying  a  case  of  glasses  a  certain 
height  would  only  tire  the  muscles  of  the  arm  which  have  not 
been  used  for  a  long  time.  She  would  have  to  carry  the  case 
much  higher  to  get  the  pain  she  describes.  The  atrophy  will 
increase  if  she  does  not  use  arm,  and  she  should  use  it,  as  she 
will  have  the  pain  until  the  muscles  get  used  to  the  work. 
Her  normal  functions  have  been  interfered  with  since  the  acci- 
dent, due  to  worry  and  inability  to  get  the  kind  of  work  she 
thinks  she  ought  to  get.  He  strongly  advised  her  to  stay  at 
the  work  she  had  been  doing. 

There  were  two  hearings  in  this  case,  one  on  Oct.  17,  1914, 
and  the  other  on  Nov.  28,  1914.  The  first  hearing  was  ad- 
journed, by  agreement  of  the  parties,  for  the  purpose  of  giv- 
ing the  employee,  Mary  Slattery,  an  opportunity  to  endeavor 
to  perform  her  usual  work.  The  employee  reported  that  she 
was  not  able  to  perform  the  work  given  her,  and  a  second 
hearing  was  held  as  above  noted. 

The  committee  of  arbitration  finds  upon  all  the  evidence 
that  the  employee,  Mary  Slattery,  is  able  to  perform  the  work 
which  her  employer,  William  P.  Boutelle,  pro\dded  for  her, 
and  which  work  she  performed  for  a  period  of  more  than  two 
weeks  and  then  voluntarily  relinquished.  Her  own  physician, 
Dr.  Barry,  and  the  impartial  examiners,  Drs.  Crandon  and 
Donoghue,  all  agreed  that  work  was  the  best  means  of  restor- 
ing her  arm  to  its  normal  condition,  and  we  strongly  recom- 
mend that  the  said  employee  resume  the  work  which  she  was 
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able  to  perform  during  the  trial  period  of  two  weeks  before 
referred  to. 

The  committee  further  finds  that  the  said  employee  is  enti- 
tled to  compensation  on  account  of  total  incapacity  for  work 
from  Jidy  28,  1914,  the  date  to  which  the  insurer  paid  comr 
pensation,  to  Oct.  17,  1914,  the  date  of  the  first  hearing,  a 
period  of  eleven  and  four-sevenths  weeks,  at  $4  a  week,  a 
total  of  $46.28.  The  employee  is  entitled  to  compensation  on 
account  of  partial  incapacity  for  work  beginning  on  Oct.  17, 
1914,  and  continuing  for  an  indeterminate  period,  in  accord- 
ance with  the  provisions  of  the  statute,  based  upon  an  earning 
capacity  of  $2.50  weekly  and  meals  valued  at  $3,  that  is,  $5.50; 
or  one-half  the  difference  between  $8  and  $5.50,  that  is,  $1.25 
weekly,  during  said  period  of  partial  incapacity. 

This  decision  and  all  findings  regarding  compensation,  or 
the  existence  or  termination  of  incapacity  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
W.  Lloyd  Allen. 
TmoTHY  J.  Buckley. 


Case  No.  1171. 

Mary  McCauley,  as  Guardian  op  Henry  McLaughlin, 
Minor  Son  of  Henry  McLaughlin  (Deceased),  Em- 
ployee. 

City  of  Boston,  Employer. 

Arising  out  of  the  Employment.  Death  Results  from 
the  Injury.  Disease.  Septicemia.  Cerebral  Hemor- 
rhage. Embolism.  Dependency.  Injury  caused  by 
Nail  results  in  Septicemia  and  Death.  Minor  Son 
wholly  dependent.    Compensation  awarded. 

It  appears  that  the  employee  received  a  personal  injury  by  reason  of  the  entrance 
of  a  nail  into  the  first  joint  of  the  middle  finger  of  the  right  hand.  The  injury 
later  developed  into  blood  poisoning  of  the  right  hand  and  arm,  and  continued 
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to  grow  worse  and  develop  further  until,  on  May  27,  1014,  the  employee 
became  unconscious.  Death  resulted  from  general  septicemia  on  May  31, 
1914,  the  evidence  showing  that  there  was  an  unbroken  chain  of  causation 
between  the  injury  and  the  employee's  demise.  A  minor  son  of  the  deceased, 
who  lived  with  him  at  the  time  of  the  injury  and  death,  was  wholly  dependent. 

Held^  that  the  injury  and  death  arose  out  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  conunittee  of  arbitration. 


Report  of  Committee  of  Arbitration, 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mary  McCauIey, 
as  guardian  of  Henry  McLaughlm,  minor  son  of  Henry  Mc- 
Laughlin, deceased,  v.  City  of  Boston,  this  being  case  No.  1171 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows: — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  J.  Howard 
Jones,  representing  the  dependents,  and  William  M.  McMor- 
row,  representing  the  insurer,  heard  the  parties  and  their  wit- 
nesses at  the  Hearing  Room  of  the  Industrial  Accident  Board, 
Monday,  Sept.  14,  1914,  at  9.30  a.m.,  and  continued  hearings, 
Monday,  Sept.  21,  1914,  at  9.30  a.m.,  and  Wednesday,  Oct. 
28,  1914,  at  10  a.m. 

John  C.  Jones,  Jr.,  appeared  as  counsel  for  the  dependents, 
and  Walter  J.  O'Malley  as  counsel  for  the  employer. 

This  employee,  a  man  of  fifty-four  years  of  age,  was  em- 
ployed in  the  sanitary  department  of  the  city  of  Boston  as  a 
laborer  for  several  years  prior  to  May  12,  1914.  His  wages 
were  rated  at  $14.56  per  week  on  the  city  pay-roll,  according 
to  the  city's  report  of  the  accident.  He  was  absent  from 
work,  however,  a  good  deal  during  the  year  preceding  May 
12,  1914,  and  also  during  the  year  before  that,  and  the  ques- 
tion of  the  proper  determination  of  his  average  weekly  wages 
under  the  Compensation  Act,  also  the  cause  of  his  death,  was 
before  the  committee. 

There  was  evidence  that  6n  May  12,  1914,  he  received  an 
injury  in  the  course  of  and  arising  out  of  his  employment,  and 
the  committee  so  finds.     The  injury  was  caused  by  a  nail, 
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protruding  from  a  barrel  which  he  was  lifting,  running  into 
the  first  joint  of  the  middle  .finger  of  his  right  hand,  which 
later  developed  into  blood  poisoning  of  the  right  hand  and 
arm.  He  was  taken  to  the  Boston  City  Hospital  on  May  14, 
1914,  suffering  from  this  blood  poisoning,  which  continued  to 
develop  further  and  grow  worse  at  the  hospital  while  he  was 
being  treated  for  the  same.  On  May  20  he  was  placed  in  the 
surgical  ward,  being  at  this  time  in  a  condition  of  fever,  con- 
fused, suffering  from  agitation,  and  constantly  moving  in  bed. 
On  May  27  he  became  unconscious  and  died  on  May  31.  The 
cause  of  death  was  stated  in  the  certificate  as  '^  general  septi- 
cemia following  septic  hand,  accidental  nail  puncture." 

The  testimony  of  Drs.  John  Bapst  Blake,  Mclver,  Woody, 
Frank  E.  Lewis  and  Timothy  Leary  were  received  in  evidence, 
Drs.  Blake,  Woody  and  Lewis  having  treated  him  at  the  hos- 
pital during  his  last  illness.  Dr.  Leary  had  not  treated  the 
employee,  but  testified  as  to  his  opinion  bearing  upon  the 
cause  of  his  death,  based  upon  hypothetical  questions  and  other 
examination  by  counsel.  It  appeared  in  evidence  that  about 
nine  years  before  this  accident  the  employee  had  suffered  from 
a  rather  slight  paralytic  stroke  following  which  he  had  recov- 
ered and  returned  to  work,  but  had  always  experienced  there- 
after some  difficulty  in  the  use  of  his  arm,  not  being  able  to 
raise  it  above  his  shoidder.  This  stroke  of  paralysis,  further- 
more, was  referred  to  by  all  the  physicians  as  some  evidence 
of  a  tendency  to  paralysis  or  cerebral  hemorrhage  in  this  em- 
ployee, but  not  so  decisive  that  his  unconsciousness  on  May 
27  and  his  subsequent  death  were  due  to  cerebral  hemorrhage. 
Immediately  following  his  unconsciouness  on  May  27  his  left 
leg  was  found  to  be  flaccid  and  afflicted  with  paralysis,  which 
continued  to  the  time  of  his  death.  An  examination  made  at 
this  time  to  ascertain  if  he  were  paralyzed  in  other  parts  of 
his  body  was  negative,  his  unconsciousness  rendering  the  ex- 
amination and  test  difficult  and  uncertain. 

Dr.  Leary  testified  that,  in  his  opinion,  the  death  was  due 
either  to  a  cerebral  hemorrhage,  or  embolism,  which  could  not 
be  determined  positively.  A  cerebral  hejmorrhage  would  be 
due  to  the  breaking  of  some  blood  vessel  in  the  brain;  embol- 
ism to  an  obstruction  to  the  flow  of  blood  vessel  without  a 
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hemorrhage;  such  embolism  was  frequently  caused  by  septic 
processes,  carrying  the  matter  into  the  circulation  which  would 
produce  such  obstruction  in  the  blood  vessel  of  the  brain,  pro- 
ducing paralysis  and  death.  The  sepsis,  in  such  cases,  causes 
what  is  called  a  thrombus,  which  obstructs  the  channel  in  the 
blood  vessel.  Paralysis  caused  by  a  thrombus  and  embolism 
is  usually  confined  to  some  limited  part  of  the  body  or  the 
limbs,  whereas  that  due  to  a  cerebral  hemorrhage  is  more 
extensive.  An  autopsy  might  determine  whether  the  cause  of 
death  was  a  hemorrhage  or  embolism.  The  insurer,  at  the 
hearing,  requested  an  autopsy,  but  the  family  of  the  employee 
were  opposed  to  this,  and  it  was  not  performed. 

Drs.  Woody  and  Blake,  who  attended  the  deceased  at  the 
hospital,  testified  that,  in  their  opinion,  the  blood  poisoning 
and  septicemia  were  contributing  causes  to  the  death;  that  the 
development  of  the  poisoning  and  septicemia  and  the  condi- 
tion of  the  patient  at  the  hospital,  the  agitation  and  strain  of 
his  malady  while  in  bed,  his  lessened  vitality  and  the  known 
likelihood  of  septicemia  to  produce  embolism,  and  death 
thereby,  led  them  to  this  opinion;  and  that  they  were  also  of 
the  opinion  that  even  if  the  employee  had  a  tendency  towards 
weak  arteries  and  blood  vessels,  as  indicated  by  his  previous 
hemorrhage  nine  years  ago,  his  lessened  power  of  resistance 
and  vitality  due  to  the  septicemia,  and  the  agitation  and 
restlessness  in  bed,  would  tend  to  accelerate  and  bring  about 
a  cerebral  hemorrhage,  if  such  had  occurred. 

Dr.  Lewis,  house  officer  on  the  staff  of  the  Boston  City 
Hospital,  who  ayded  in  the  treatment  of  the  deceased  while  at 
the  hospital,  testified  that,  in  his  opinion,  the  death  was  due 
to  a  cerebral  hemorrhage,  and  that  the  effect  of  the  blood 
poisoning  was  local  and  confined  to  the  arm,  and  had  not 
developed  into  general  septicemia.  From  this  opinion  he  formed 
the  belief,  and  so  testified,  that  the  employee  had  not  died 
from  an  embolism  but  from  hemorrhage. 

The  committee  finds  from  the  weight  of  all  the  evidence, 
including  that  of  the  medical  testimony,  that  the  employee 
died  from  an  embolism  caused  by  the  septicemia  produced  by 
the  injury;  that  if  a  cerebral  hemorrhage  occurred,  it  was 
superinduced  by  the  lowered  resistance  and  active  restiessness 

Digitized  by  VjOOQ  IC 


MCCAULEY  V.  CITY  OP  BOSTON.  517 

and  agitation  of  the  employee  in  bed,  resulting  from  this 
exhausting  and  feverish  septic  condition,  and  that  his  death, 
therefore,  resulted  from  the  injury  which  he  received  in  the 
course  of  and  arising  out  of  hb  employiyent  on  May  12,  1914. 
The  fact  that  the  employee  had  recovered  from  his  previous 
attack  nine  years  ago,  and  had  worked  up  to  the  time  of  the 
accident  on  May  12,  1914,  was  also  one  factor  tending  to 
show  that  but  for  the  accident  and  prostration  from  the  septic 
attack  he  would  have  continued  to  live  and  perform  his  work 
as  he  was  doing  before  sustaining  the  injury. 

Evidence  was  introduced  showing  that  the  employee  had  not 
worked  during  the  year  preceding  the  injury  for  about  one- 
third  of  such  period,  owing  to  illness  or  the  condition  of  his 
health,  which  might  have  been  neuralgia,  rheumatism  or  some 
impaired  strength,  resulting  from  the  stroke  which  he  received 
some  nine  years  ago;  and  that  but  for  this  period,  when  he 
failed  to  work  for  this  reason,  he  would  have  received  prac- 
tically continuous  employment  as  laborer  in  the  sanitary  de- 
partment. 

The  employee  was  paid  wages  only  for  the  time  he  actually 
worked  during  this  preceding  year,  and  the  insurer  claimed 
that  the  total  of  his  wages  during  this  time  should  be  divided 
by  52  to  determine  his  average  weekly  wages,  and  that  this 
should  be  done  because  the  employee's  record  of  absences 
from  work  during  the  next  year  previous  to  this  was  similar 
and  for  similar  causes,  that  is,  on  account  of  such  illness  or 
impaired  health. 

The  committee  finds,  however,  that  such  time  lost  should  be 
deducted  from  the  fifty-two  weeks  making  the  full  year,  and 
the  amount  of  his  wages  earned  in  the  year  preceding  divided 
by  the  remainder,  which  showed  the  actual  number  of  weeks 
he  did  work;  and  that  such  pro  rata  calculation  shows  his 
average  weekly  wages  at  the  time  of  his  injury  to  have  been 
$14.56. 

The  committee  finds  that  Henry  McLaughlin,  a  son  of  the 
deceased,  aged  fifteen,  was  living  with  the  deceased  employee 
at  the  time  of  his  death,  and  that  there  was  no  other  surviv- 
ing dependent  parent;  that  said  Henry  McLaughlin  is,  there- 
fore, conclusively  presumed  to  be  wholly  dependent  for  support 
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upon  the  deceased  employee;  and  that  there  is  due  him  a 
weekly  compensation  of  $7.28  for  a  period  of  three  hundred 
weeks  from  May  12,  1914,  the  date  of  the  injury,  said  com- 
pensation to  be  paid  tp  Mrs.  Mary  McCauley  in  her  capacity 
as  guardian  of  said  Henry  McLaughlin. 

The  committee  finds  that  a  minor  daughter  Margaret,  aged 
nineteen,  and  a  married  daughter,  Mrs.  Mary  McCauley,  aged 
twenty-four,  together  with  her  husband,  were  also  living  with 
the  deceased  at  the  time  of  the  death;  that  the  daughter  Mar-- 
garet  worked  at  a  laundry  and  earned  $6  per  week  as  wages, 
of  which  $4  a  week  was  paid  to  the  married  sister,  Mrs.  Mc- 
Cauley,' for  board  and  lodging,  and  $2  a  week  retained  for  her- 
self, the  said  Margaret  McLaughlin. 

The  insurer  requested  at  the  hearing  the  following  rulings 
and  findings,  viz.:  — 

Employer's  Request  for  Findings  op  Fact. 
And  now  comes  the  said  city  of  Boston  and  respectfully  asks  this 
committee  of  arbitration  to  make  the  foUowing  findings  of  fact:  — 

1.  The  dependents  of  the  said  Henry  McLaughlin  refuse  to  permit  an 
autopsy  to  be  had  upon  the  body  of  the  said  Henry  McLaughlin. 

2.  An  autopsy  would  reveal  with  certainty  the  cause  of  the  death  of 
the  said  McLaughlin. 

3.  Unless  an  autopsy  is  held  upon  the  body  of  the  said  Henry  Mc- 
Laughlin the  said  committee  of  arbitration  cannot  tell  with  certainty 
what  was  the  cause  of  the  said  Henry  McLaughlin's  death. 

4.  The  said  Henry  McLaughlin  did  not  die  from  septicemia,  but  did 
die  from  a  cerebral  hemorrhage,  in  no  way  resulting  from  or  connected 
with  the  disease  from  which  he  was  suffering  prior  to  his  death. 

5.  Upon  all  the  evidence  it  is  not  shown  by  a  fair  preponderance  thereof 
that  McLaughlin's  death  resulted  from  an  injury  which  he  received  in 
the  course  of  and  arising  out  of  his  employment. 

By  its  Attorney, 

Walter  J.  O'Malley. 

1.  Is  given.  2.  Is  denied.  3.  Is  denied  as  immaterial,  as 
the  committee  is  to  find  its  conclusions  upon  a  preponderance 
of  the  evidence,  and  the  committee  cannot  find  that  an  autopsy 
would  reveal  with  certainty  the  cause  of  the  death  of  the  said 
McLaughlin.    4.  Is  denied.    5.  Is  denied. 
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Employer's  Request  for  Rulings. 

And  now  comes  the  city  of  Boston  and  respectfully  asks  this  committee 
of  arbitration  to  make  the  following  rulings:  — 

1.  On  all  the  evidence  the  dependents  of  the  said  employee,  Henry 
McLaughlin,  are  not  entitled  to  recover  compensation  from  the  city  of 
Boston. 

2.  The  burden  is  upon  the  dependents  of  the  said  Henry  McLaughUn 
to  prove,  by  a  fair  preponderance  of  the  evidence,  that  the  said  Henry 
McLaughlin's  death  was  caused  by  an  injmy  he  received  while  in  the  em- 
ployment of  the  city  of  Boston  and  while  engaged  in  the  work  of  his 
employment;  and  also  that  the  said  injury  grew  out  of  his  employment. 

3.  If  the  dependents  of  the  said  Henry  McLaughlin  refuse  to  permit 
an  autopsy  to  be  had  on  his  body  to  determine  the  cause  of  his  death, 
and  if  the  said  cause  of  the  said  McLaughlin's  death  cannot  be  deter- 
mined without  the  aid  of  an  autopsy,  the  said  dependents  of  the  said 
McLaughlin  fail  to  sustain  the  burden  of  proving  their  case  which  the  law 
places  upon  them. 

4.  Additional  Riding.  —  That  if  the  cause  of  the  said  Henry  Mc- 
Laughlin's death  could  be  ascertained  with  certainty  only  by  means  of  an 
autopsy,  and  if  the  dependents  of  said  Henry  McLaughlin  refuse  to  allow 
such  autopsy  to  be  had,  they  have  not  sustained  the  burden  of  proving 
their  case  by  a  fair  preponderance  of  the  evidence. 

City  op  Boston, 
By  its  Attorney, 

Walter  J.  O'Malley. 

1.  Is  denied.  2.  Is  given.  3.  This  is  denied  in  the  form  in 
which  the  request  is  presented,  but  is  given  "if  the  cause  of 
the  said  McLaughlin's  death  can  be  determined  by  a  prepon- 
derance of  the  evidence  without  the  aid  of  an  autopsy."  4. 
Request  for  further  ruling.  This  is  denied,  as  the  committee 
finds  that  the  cause  of  the  said  Henry  McLaughlin's  death 
cannot  be  ascertained  with  certainty  by  means  of  an  autopsy, 
and  proof  by  a  fair  preponderance  of  the  evidence  introduced 
is  sufficient. 

David  T.  Dickinson. 
William  M.  McMorrow. 

J.  Howard  Jones  dissents. 
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Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  beenfiled^  the  Industrial  Accident 
Board  heard  the  parties  on  Thursday,  Jan.  28,  1915,  at  11 
A.M.,  in  the  Hearing  Room  of  the  Industrial  Accident  Board, 
New  Albion  Building,  Boston,  Mass.,  and  aflBrms  and  adopts 
the  findings  of  the  committee  of  arbitration. 

The  evidence  shows  that  the  employee,  Henry  McLaughlm, 
received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment,  said  personal  injury  being  caused  by  a  nail 
running  into  the  first  joint  of  the  middle  finger  of  his  right 
hand.  The  injury  later  developed  into  blood  poisoning  of  the 
right  hand  and  arm,  and  continued  to  grow  worse  and  develop 
further,  until  on  May  27,  1914,  he  became  unconscious,  dying 
later,  on  May  31,  1914,  from  general  septicemia,  which  had  a 
causal  connection  with  the  personal  injury  by  reason  of  the 
cutting  of  his  finger  by  a  nail. 

The  employee  had  suffered  from  a  rather  slight  paralytic 
stroke,  about  nine  years  before  the  injurj'^,  but  had  recovered 
therefrom  and  returned  to  work.  By  reason  of  the  paralytic 
shock  the  employee  was  unable  to  raise  one  of  his  arms  above 
his  shoulder,  and  the  fact  that  he  had  received  such  shock 
was  referred  to  by  all  the  physicians  as  some  evidence  of  a 
tendency  to  paralysis  or  cerebral  hemorrhage. 

The  average  weekly  wages  of  the  employee,  as  reported  by 
the  committee  of  arbitration,  were  $14.56. 

Henry  McLaughlin,  a  son  of  the  deceased,  was  living  with 
him  at  the  time  of  his  death,  and  there  being  no  surviving 
dependent  parent,  the  said  son  was  conclusively  presumed  to 
be  wholly  dependent  for  support  upon  the  employee. 

The  weight  of  the  medical  testimony  shows  that  the  death 
of  the  employee  was  due  either  to  a  cerebral  hemorrhage  or  an 
embolism,  caused  by  the  septicemia  produced  by  the  injury; 
and  that,  whether  due  to  hemorrhage  or  embolism,  said  death 
was  the  result  of  the  blood  poisoning  which  broke  down  the 
resisting  power  of  said  employee  and  brought  on  the  hemor- 
rhage or  embolism  which  was  connected  by  an  unbroken  chain 
of  causation  with  the  injury.    Clover,  Clayton  &  Co.  ».  Hughes, 
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3  B.  W.  C.  C.  275;  Thoburn  v.  Bedlington  Coal  Co.,  Ltd.,  5 
B.  W.  C.  C.  128;  Ystradowen  Colliery  Co.  v.  Griffiths,  2  B. 
W.  C.  C.  357. 

The  Board  finds  upon  all  the  evidence  that  the  employee, 
Henry  McLaughlin,  received  a  personal  injury  arising  out  of 
and  in  the  course  of  his  employment  on  May  12, 1914,  and  that 
his  death,  on  May  31,  1914,  occurred  by  reason  of  conditions 
having  a  causal  relation  to  such  personal  injury;  and  that 
there  is  due  Mary  McCauley,  as  guardian  of  Henry  McLaugh- 
lin, the  minor  son  of  the  employee,  a  weekly  payment  of  $7.28 
for  a  period  of  three  hundred  weeks  from  May  12,  1914,  the 

date  of  the  injury. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Thomas  F.  Botle. 

Joseph  A.  Parks. 


Case  No.  1174. 

Dorothy  Grant,  Employee. 
Florence  A.  Swift,  Employer. 
RoTAL  Indemnttt  Company,  Insurer. 

Arising  out  of  the  Employment.  Disease.  Hysteria. 
Neurosis.  Typical  Case  op  Hysterical  Hip.  Em- 
ployee REQUIRES  Hospital  Bed,  Abundance  of  Good 
Food  and  Commonhsense  Medical  Treatment.  Com- 
pensation AWARDED. 

The  employee  received  a  personal  injury  on  July  9,  1912,  which  was  caused  by  her 
fall  from  a  ladder  while  closing  a  window  in  order  to  prevent  a  fire  from  spread- 
ing from  a  neighboring  bam  and  catching  the  building  of  her  employer.  She 
was  incapacitated  for  work  thereby  until  Aug.  7,  1912,  when  she  returned  to 
work  and  remained  until  Jan.  4,  1913.  She  was  compelled  to  stop  at  that 
time  because  of  the  incapacity  due  to  the  injury.  Since  the  latter  date  she 
has  not  been  able  to  work  because  of  a  combination  of  physical  and  nervous 
effects  alleged  to  be  due  to  the  original  occurrence.  The  insurer  paid  com- 
pensation tmtil  June  9,  1914,  when  payments  were  te  minated.  All  of  the 
medical  evidence  showed  that  nothing  objective  remained  to  indicate  that  an 
injury  occurred;  that  the  case  belonged  to  the  hysteric  class;  and  one  of 
the  impartial  phsrsicians  predicted  that,  under  common-sense  medical  treat- 
ment, a  hospital  bed  and  an  abundance  of  go6d  food,  the  emplo3ree  would  be 
well  in  one  month.  Such  treatment  was  reoonmiended  by  the  committee, 
compensation  to  be  suspended  if  refused  by  the  employee. 

Hdd,  that  the  employee  was  entitled  to  compensation. 

1? 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Dorothy  Grant  v. 
Royal  Indemnity  Company,  this  being  case  No.  1174  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Walter  A. 
Ladd,  representing  the  insurer,  and  Edward  C.  Mason,  repre- 
senting the  employee,  heard  the  parties  and  their  witnesses  in 
the  Hearing  Room  of  the  Industrial  Accident  Board  on  Fri- 
day, Sept.  25,  1914,  at  10.30  a.m. 

Arthur  H.  Stetson  appeared  as  counsel  for  the  insurer. 

The  committee  finds  that  this  employee  on  July  9,  1912, 
received  an  injury  arising  out  of  and  in  the  coiurse  of  her 
employment.  Her  average  weekly  wages  were  $12.50.  The 
injiury  was  caused  by  her  slipping  from  a  ladder  while  closing 
a  window  in  order  to  prevent  a  fire  from  spreading  from  a 
neighboring  bam  and  catching  the  building  of  her  employer 
where  she  worked.  She  was  incapacitated  thereby  from  July 
9,  1912,  the  date  of  the  injury,  to  Aug.  7,  1912,  when  she 
returned  to  work  until  Jan.  4,  1913,  although  still  suffering 
from  its  effects,  when  she  was  compelled  by  her  injury  to 
stop.  Since  Jan.  4,  1913,  she  has  not  worked,  claiming  that 
she  has  been  wholly  incapacitated  and  that  she  still  continues 
to  be  so.  She  was  paid  compensation  for  total  incapacity,  at 
the  rate  of  $6.25  per  week,  from  July  23,  1912,  to  Aug.  7, 
1912,  amoimting  to  $12.50,  and  from  Jan.  4,  1913,  to  June  9, 
1914,  amounting  to  $465.18,  aggregating  $477.68.  Her  inca- 
pacity since  the  injury  has  been  due  to  a  combination  of 
physical  and  nervous  effects. 

The  following  letters  were  received  in  evidence:  — 

Washinoton,  D.  C,  Oct.  4,  1913. 

Royd  Indemnity  Company,  H22  F  Street,  iV.TT. 

Gentlemen:  —  At  your  l^uest  I  examined  into  the  case  of  Miss 
IJorothy  Grant,  age  twenty-seven,  living  at  2311  Ontario  Road,  Wash- 
ington, D.  C.,  and  found  the  following  symptoms  prevailing:  can't  walk 
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without  crutch,  has  constant  ache  between  knee  and  hip  of  right  leg, 
which  interferes  more  or  less  with  ambulation.  Sept.  5, 1913,  at  the  office 
of  her  attending  phjrsician,  Dr.  Wharton,  I  found  her  present  condition 
fairly  well  nourished,  sallow  color,  neiu-otically  inclined,  supported  by  a 
crutch,  complaining  of  pain  when  walking  or  sitting,  has  headache  and 
despondent.  A  slight  limp  in  walking  was  noticeable.  Physical  exam- 
ination showed  right  leg  from  knee  to  hip  was  tremulous  and  sensitive  to 
touch,  flexion  of  the  knee  was  painful  and  reduced  to  45  degrees.  Rotation 
of  the  head  of  the  femur  in  the  acetablum  caused  great  pain,  measurement 
of  both  hmbs  showed  only  a  trivial  shortening  of  a  quarter  of  an  inch  of 
right  leg,  and  nelatons  line  showed  slight  displacement  of  great  trochanter. 
X-ray  taken  by  Dr.  Merrill  some  six  months  ago,  marked  No.  1,  was 
consulted,  and  inclosed  copies  forwarded  you;  it  shows  from  comparison 
of  identical  pictiire  of  both  hips  that  there  existed  an  infiltration  of  the 
right  acetablmn,  and  in  addition  to  that  the  relative  level  of  the  lesser 
trochanter  was  higher.  This  is  not  influenced  by  tilting  of  the  pelvis  while 
the  picture  was  being  taken.  A  second  X-ray  was  taken  as  requested 
and  shows  (while  not  a  perfect  picture)  that  there  still  exists  an  infiltration 
or  inflammation  which  may  explain  her  present  symptoms. 

Such  conditions  existing  are  liable  to  be  due  either  to  an  injury  of  the 
joint,  such  as  a  fracture  of  the  acetablum  at  the  time  of  the  accident, 
or  a  tuberculous  or  syphilitic  condition,  which  would  cause  a  continuance 
of  the  symptoms  after  the  lapse  of  so  long  a  time.  Blood  examination 
made  by  Dr.  Nichols  shows  a  negative  Wassermann  reaction  which  ex- 
cludes syphilis,  and  the  only  deduction  is  that  the  seriousness  of  the 
accident  may  be  exaggerated  by  a  tubercular  condition  of  which  we  have 
no  history. 

Conclusion  that  the  girl  is  afflicted  with  a  chronic  inflammation  at  the 
right  hip  joint,  and  will  require  time  before  she  regains  good  use  of  the 
limb. 

M.  D'Akcy  Magee,  M.D. 

April  30,  1914. 

Mr.  Robert  E.  Grandpield,  Secretary  Industrial  Accident  Board y  Boston, 

Mass, 

My  Dear  Mr.  Grandfield:  —  In  re  Dorothy  Grant,  she  appeared  and 
was  examined.  It  is  not  fair  for  me  to  make  a  report  of  this  case  on  the 
data  of  one  examination,  particularly  without  any  X-rays.  We  ought  to 
have  X-rays  of  the  case,  especiaUy  because  she  says  that  somebody  in 
Washington  took  X-rays  and  found  something. 

In  a  general  way  this  case  belongs  to  the  hysteric  class.  I  do  not  want 
to  say  that  there  is  no  anatomical  damage  without  seeing  the  X-ray. 
Why  do  you  not  have  her  go  to  Dr.  A.  W.  George  and  get  a  plate  of  the 
hip  and  pelvis  and  lower  spine?  I  told  her  that  this  would  probably  be 
done.    Her  address  is  65  Stoughton  Street,  Dorchester,  Mass. 
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By  the  way,  this  patient  has  a  mentality  so  low  that  I  should  hardly 
class  it  as  normal,  —  a  matter  of  some  bearing  in  the  case  and  of  some 
importance  as  making  her  difficult  to  deal  with. 

Yours  very  truly, 
F.  J.  Cotton. 

Mat  25.  1914. 
Mr.  Robert  E.  Grandfdsld,  Secretary,  Industrial  Accident  Board. 

Dear  Sir:  —  As  a  result  of  the  X-ray  examination  of  Miss  Dorothy 
Grant,  whom  you  referred  to. me  to-day,  I  have  the  following  to  report:  — 
Plates  made  of  the  lower  spine,  pelvis  and  both  hips  show  nothing 
wrong  in  the  bony  structure. 

A.  W.  George,  M.D. 

Mat  25,  1914. 

Robert  E.  Grandfield,  Esq.,  Secretary,  Industrial  Accident  Board,  New 
Albion  Building,  Boston,  Mass. 
Dear  Sir  :  —  At  the  request  of  your  Board  I  examined  this  day  Dorothy 
Grant.  She  is  a  typical  case  of  hysterical  hip,  and  needs  the  same  treat- 
ment I  advocated  in  the  case  of  Bessie  Dubinsky,  namely,  a  hospital  bed, 
an  abundance  of  good  food  and  some  common-sense  medical  treatment. 
Under  this  regime  this  yoimg  woman  would  be  well  in  about  a  month. 
Her  trouble  was  caused  primarily  by  the  fall  and  secondarily  by  worry 
over  alleged  ill  treatment  on  the  part  of  her  employer. 

J.  W.  Courtney. 

Compensation  was  stopped  on  June  9,  1914,  based  on  the 
report  of  Dr.  Courtney  on  May  25,  1914.  In  June  the  insurer 
oflfered  certain  medical  services  and  a  lump  sum  of  $175,  on 
condition  that  she  would  accept  the  same  in  full  settlement  of 
all  further  liability  from  the  insurer.  She  did  not  care  to 
accept  this  settlement,  and  understood  that  she  was  to  be 
notified  when  and  where  she  would  receive  medical  treatment 
later.  At  this  time  she  did  not  refuse  to  undergo  this  medical 
treatment,  but. declined  to  make  a  release  of  rights  to  com- 
pensation. 

The  committee  finds  that  she  has  been  wholly  incapacitated 
from  the  effects  of  the  injury  from  June  9,  1914,  to  Sept.  25, 
1914,  the  date  of  the  hearing;  that  the  incapacity  still  con- 
tinues; that  this  incapacity  is  particularly  in  the  right  leg  at 
the  hip  and  at  and  below  the  knee,  and  is  also  due  to  hysteria 
and  neurosis;  that  she  was  able  to  do  hard  and  steady  work 
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as  a  cook  before  the  accident,  and  was  then  apparently  strong 
and  in  good  health;  and  that  she  is  entitled  to  $6.25  per  week 
as  compensation  from  June  9,  1914,  to  Sept.  25,  1914,  amount- 
ing to  $96.43,  said  compensation  to  continue  during  said  inca- 
pacity. 

The  insiurer  oflfered  at  the  hearing  to  provide  at  its  expense 
for  one  month  the  treatment  as  recommended  by  Dr.  Court- 
ney in  his  report  of  May  25,  1914,  which  the  employee  agreed 
to  take  in  order  to  effect  a  ciure,  and  the  committee  finds  that 
if  she  should  not  take  and  receive  this  treatment  compensation 
should  be  suspended. 

This  decision  and  all  findings  regarding  compensation,  or 
the  existence  or  termination  of  incapacity,  are  made  subject 
to  review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Edward  C.  Mason. 
Walter  A.  Ladd. 


Case  No.  1186. 

Teresa  Queenan,  Employee. 

Hotel  Bellmar,  Employer. 

Travelers  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.    Scope  op  Employment. 
Contract    op    Service.      Waitress    receives    Injury 

WHILE  GETTING  OUT  OF  BeD  IN  MORNING.     LoSES  BALANCE 
AND    FALLS    OUT    OF   WiNDOW.      SuBJECT   TO    CALL   AT   ANY 

TiMF.    Compensation  awarded. 

The  employee  was  a  waitress  in  the  hotel  owned  by  her  employers,  and  was  fur- 
nished, in  addition  to  her  wages,  lodging,  meals  and  laundry.  She  was  subject 
to  call  at  any  time  during  the  night  to  do  such  work  as  might  be  required. 
On  the  morning  of  the  injury  she  was  n6t  scheduled  to  report  for  regular  duty 
until  7  o'clock.  At  about  4.45  o'clock  she  started  to  get  out  of  bed,  and,  in 
passing  her  companion,  lost  her  balance  and  fell  out  of  the  window,  which  was 
in  close  proximity  to  the  bed.  It  was  the  intention  of  the  employee  to  go  to 
church  on  the  morning  of  the  injury,  and  that  was  her  purpose  in  getting  up 
at  the  hour  above  noted. 

Hdd,  that  the  injury  arose  out  of  the  employment. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Teresa  Queenan  v. 
Travelers  Insurance  Company,  this  being  case  No.  1186  on 
the  ^les  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Car- 
roll of  the  Industrial  Accident  Board,  chairman,  Joseph  A. 
Levering,  Main  Street,  Leominster,  Mass.,  representing  the 
employee,  and  Winfred  H.  Whiting,  Slater  Building,  Worcester, 
Mass.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  Conoonittee  Room  No.  30,  City  Hall,  Worcester, 
Mass.,  on  Monday,  Oct.  5,  1914,  at  10  a.m. 

H.  C.  Bascom  of  Leominster,  Mass.,  and  Daniel  F.  Gay  of 
Worcester,  Mass.,  appeared  for  the  employee  and  insurer, 
respectively,  as  counsel. 

The  employee,  Teresa  Qjieenan,  was  a  waitress  at  the  Hotel 
Bellmar,  Worcester,  Mass.,  her  average  weekly  wages  being 
$4,  and  she  received  in  addition  her  lodging,  meals  and  laun- 
dry. Her  bedroom  was  on  the  third  floor  of  the  hotel,  which 
she  occupied  with  another  waitress.  The  bed  was  close  to  the 
window,  and  the  employee  slept  on  the  side  nearest  the  win- 
dow. On  the  morning  of  the  3d  of  July  she  awoke  and  started 
to  get  up  at  quarter  to  5  o'clock,  in  order  that  she  might  go  to 
church,  it  being  the  first  Friday  in  July.  In  attempting  to  get 
out  of  bed  and  pass  over  her  companion  in  the  bed  she  lost 
her  balance  and  fell  out  of  the  window  to  the  groimd  below 
and  suffered  injury. 

The  insurance  company  contends  that  because  she  was  get- 
ting out  of  bed  to  go  to  church  the  injury  did  not  arise  out  of 
and  in  the  course  of  her  employment. 

It  was  part  of  her  contract  of  employment  that  in  addition 
to  her  wages  she  should  receive  board  and  lodging.  While  she 
did  not  have  to  begin  work  pn  the  morning  of  the  3d  of  July 
until  7  o'clock,  there  was  evidence  showing  that  she  was  liable 
to  be  called  at  any  time  during  the  night  to  do  such  work  as 
might  be  required  of  her.  She  was  free  to  arise  at  any  time, 
provided  that  she  was  on  time  for  her  work  at  7  o'clock  in  the 
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morning.  It  does  not  seem  to  us  that  because  she  arose  early 
in  the  morning  to  go  to  church  prevents  her  from  recovering, 
any  more  than  if  she  arose  in  order  to  take  a  walk  or  prepare 
herself  for  her  day's  work.  It  was  necessary  for  her  to  get 
out  of  bed,  and  it  does  not  seem  to  us  that  because  she  got 
out  of  bed  a  little  earlier,  and  for  the  purpose  of  going  to 
church,  she  is  to  be  deprived  of  compensation.  In  other  Words, 
it  was  part  of  her  contract  of  employment  that  she  should 
receive  board  and  lodging  while  in  the  hotel,  and  while  she 
was  in  the  act  of  getting  out  of  bed  she  is  within  the  act, 
whether  she  intended  to  begin  her  work  at  once  or  at  some 
time  later  when  she  returned  from  church. 

The  act  is  to  be  construed  liberally,  and  therefore  we  think 
she  is  entitled  to  compensation.  (Sundine  Case,  Mass.  W.  C.  C. 
1-491;  Chitty  v.  Nelson,  2  B.  W.  C.  C.  496,  126  L.  T.  J.  172; 
Richardson  i?.  Morris,  7  B.  W.  C.  C.  130.) 

It  is  agreed  if  the  employee  is  entitled  to  recover  she  is 
entitled  to  $4.50  a  week. 

The  insxirer  made  the  following  request  for  ruling:  — 
That  having  been  injured  while  getting  up  to  go  to  church  it  cannot 
be  said  that  the  injury  arose  out  of  and  in  the  course  of  her  employment. 

We  find  that  the  employee,  Teresa  Queenan,  received  an 
injury,  arising  out  of  and  in  the  coiurse  of  her  employment,  on 
July  3,  1914;  that  by  reason  of  the  injiury  she  was  incapacitated 
for  work  from  July  3,  1914,  to  Sept.  16,  1914,  and  therefore  is 
entitled  to  compensation  from  July  17,  1914,  to  Sept.  16,  1914, 
a  period  of  eight  and  five-sevenths  weeks,  at  $4.50  per  week, 
the  amount  due  being  $39.21. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 


James  B.  Carroll. 
Joseph  A.  Lovering. 


Winfred  H.  Whiting  assents. 


Digitized  by  VjOOQ IC 


528         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 


Case  No.  1196. 

Frederick  J.  Clarke,  Employee. 

Commonwealth  of  Massachusetts  (Worcester  State  Hos- 
pital), Employer. 

Arising  out  of  the  Employment.  Personal  Encounter. 
Attendant  at  Insane  Asylum  receives  Injury  while 
SUBDUING  Recalcitrant  Inmates.  Value  of  Board 
included  as  earnings  in  computing  average  weekly 
Wages.    Compensation  awarded. 

The  employee  was  an  attendant  in  an  insane  asylum,  and  received  the  injury 
which  incapacitated  him  while  performing  work  in  accordance  with  his  con- 
tract of  hire.  A  patient  had  threatened  during  the  day  to  break  every  pane 
^of  glass  in  the  ward,  and  had  this  threat  in  mind  toi^ards  the  close  of  the 
day,  when  he  started  in  to  keep  his  promise.  During  the  personal  encounter 
which  followed  the  employee  received  an  injury  to  his  wrist  and  was  inca- 
pacitated for  work  for  a  certain  period  of  time.  His  wages  in  money  were  $25 
per  month,  and  the  value  of  the  board  furnished  him  was  $25.  - 

Held,  that  the  injury  arose  out  of  the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Frederick  J. 
Clarke  v.  Commonwealth  of  Massachusetts  (Worcester  State 
Hospital),  this  being  case  No.  1196  on  the  files  of  the  Indus- 
trial Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Car- 
roll of  the  Industrial  Accident  Board,  chairman,  Edward  H. 
O'Brien  of  Worcester,  Mass.,  representing  the  employee,  and 
Frederick  A.  Carroll  of  Worcester,  Mass.,  represeiiting  the 
Commonwealth  of  Massachusetts,  heard  the  parties  and  their 
witnesses  at  Room  30,  City  Hall,  Worcester,  Mass.,  on  Mon- 
day, Oct.  5,  1914,  at  2  p.m. 

Frederick  J.  Clarke,  the  employee,  testified:  — 

I  was  injured  on  Wednesday  of  the  first  week  in  April,  1914,  and  since 
I  left  the  hospital  have  not  gone  to  work.  I  had  two  accidents  at  the 
State  hospital.  The  one  reported  as  March  23  was  to  the  groin.  On  the 
23d  of  March  I  came  into  the  ward  after  breakfast,  and  there  were  two 
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attendants  there,  one  by  the  name  of  Dalton.  He  was  struggling  with  a 
patient  named  Forman,  and  Forman  was  on  top  of  Dalton.  I  came  to 
the  rescue,  and  before  I  got  through  I  got  caught  in  the  jaw,  but  did  not 
think  anything  about  that.  I  went  again  to  pull  Forman  off,  and  got 
kicked  in  the  left  groin  before  I  got  the  fellow  off.  There  should  be  a 
record  of  this  accident,  as  Dalton  was  in  charge  of  the  ward.  I  was  in- 
jured, but  did  not  lose  any  time.  On  April  2  I  had  an  accident  to  the 
wrist.  About  5.15  p.m.  there  were  four  attendants  in  the  ward,  and  I 
was  in  charge.  I  sent  two  of  the  men  to  supper,  and  Phillips  was  detailed 
to  look  after  the  room.  I  took  charge  of  another  patient  and  was  feeding 
him.  A  patient  named  Duchesneau  had  made  a  threat  that  morning  if 
he  were  not  released  he  would  break  every  pane  of  glass  in  the  ward,  and 
he  seemed  to  have  this  on  his  mind;  so  about  5.15  p.m.  he  started  to  do 
away  with  the  panes.  I  went  in  and  called  him  by  name,  and  told  him 
to  stop  breaking  the  glass,  and  he  turned  around  with  a  chair  in  his  hands, 
and  over  his  head,  as  if  to  throw  it  at  me.  So  we  wrestled  and  the  chair 
broke,  and  in  holding  on  it  I  turned  my  wrist.  I  went  out  and  made  a 
report  to  the  doctors  at  the  office  and  was  ordered  to  remove  him.  After 
this  my  wrist  was  paining  so  much  I  went  in  to  see  Dr.  Arey,  and  he 
looked  at  my  wrist  and  dressed  it,  putting  a  bandage  on.  This  wrist  never 
got  any  better.  I  went  into  the  City  Hospital  and  was  there  for  about 
a  month.  I  was  paid  up  to  April  29,  1914.  I  was  in  the  City  Hospital 
three  months,  all  but  two  days,  on  accoimt  of  the  wrist  and  groin,  and 
have  not  worked  since.  I  was  receiving  for  my  work  at  the  State  hospital 
$25  a  month  with  my  board,  room  and  washing.  I  went  back  to  the  State 
hospital  two  or  three  times  to  try  to  get  this  thing  settled.  I  left  the 
City  Hospital  July  21,  1914.  I  have  not  been  able  to  do  any  work  since 
July' 21;  my  hand  is  stiff  yet.  They  removed  the  bone  from  my  wrist, 
and  I  cannot  work  at  my  regular  trade,  w^ch  is  that  of  butcher,  because 
I  would  have  to  use  both  hands.  I  will  have  to  have  a  light  job  because 
I  cannot  lift  anything  heavy  with  this  hand.  I  have  been  trying  to  get 
something  to  do  for  the  last  couple  of  weeks.  The  doctors  at  the  hospital 
told  me  there  was  an  abscess  on  the  groin,  and  it  was  caused  by  a  kick. 
They  operated  on  me  for  that  and  drained  it,  but  I  do  not  know  whether 
they  took  the  gland  or  not.  They  said  my  wrist  did  not  get  good  attention 
in  the  first  place,  and  if  it  had  I  would  never  have  needed  to  have  an 
operation.  Dr.  Trowbridge  operated  on  me,  and  Dr.  Holtzer  and  Dr. 
Gwynne  attended  me. 

Lloyd  W.  Phillips,  an  employee  of  the  Worcester  State  Hos- 
pital, testified:  — 

This  accident  to  his  wrist  happened  about  quarter  past  5,  just  at  supper 
time.  Mr.  Duchesneau,  a  patient,  threatened  the  doctors  in  the  morning 
that  if  he  were  not  released  he  would  break  every  pane  of  glass  in  the 
hospital.    At  supx)er  time  he  made  the  threat  good.    As  he  came  into  the 
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dining  room  he  picked  up  a  chair  and  broke  several  panes  of  glass,  and 
Mr.  Clarke  came  in  and  Duchesneau  had  a  chair  up  and  struck  Mr.  Clarke. 
They  had  a  tussle  with  the  chair  and  the  chair  broke,  and  it  was  then 
that  Mr.  Clarke  had  his  wrist  hurt.  After  supper  the  wrist  pained  him 
so  he  had  to  go  to  the  doctor  to  have  it  dressed.   That  is  all  I  know  about  it. 

Dr.  Harold  C.  Arey,  physician  at  the  State  Hospital,  tes- 
tified:— 

I  should  have  to  refer  to  the  hospital  records  as  of  March  23,  when  this 
affair  happened  to  Mr.  Clarke,  and  he  asked  me  to  look  at  his  wrist.  The 
first  thing  I  knew  of  it  was  when  I  was  making  my  afternoon  trip  in  the 
ward.  I  asked  him  how  he  got  the  injiuy,  and  he  explained  it  as  he  has 
to-day.  I  knew  nothing  of  the  groin  accident  at  this  time.  I  told  him 
if  he  would  come  out  to  the  pharmacy  a  little  later  I  would  have  some- 
body else  look  at  it  and  we  would  dress  it.  Another  doctor  looked  at  it 
with  me  at  this  time,  and  we  could  not  see  that  it  was  anything  more 
than  a  bad  strain  or  possibly  a  sprain.  There  was  some  Httle  swelling  and 
limited  motion.  We  dressed  it  with  a  wet  compress  and  told  Mr.  Clarke 
he  would  probably  find  some  of  this  solution  in  the  ward  and  to  dress  it 
himself,  which  he  did.  He  continued  doing  so  for  perhaps  a  day  or  two, 
and  one  morning  I  met  him  and  asked  the  assistant  physician  if  he  would 
look  at  it.  He  said  there  was  nothing  serious  about  it  and  to  continue  as 
he  was  doing.  About  a  week  or  ten  days  after  I  asked  him  how  his  wrist 
was  getting  on,  and  he  said,  "Some  better,  but  pretty  stiff  yet."  That 
is  all  I  know  in  regard  to  the  wrist. 

Dr.  George  A.  McArdle,  physician  at  the  State  hospital, 
testified:  — 

I  was  not  an  eye  witness  to  the  injiuy,  but  I  was  asked  to  see  the  wrist 
some  few  days  after.  Nothing  objectively,  except  limitation  of  motion, 
and  subjectively  he  complained  of  pain  and  inability  to  move  the  hand 
at  the  time  I  examined  him.  The  treatment  then  was  adhesive  strapping 
that  continued  for  some  weeks.  Some  few  weeks  later  I  was  called  to  see 
Mr.  Clarke,  as  he  was  suffering  from  pain  in  the  inguinal  region.  It  had 
been  treated  by  one  of  the  physicians,  and  he  had  also  been  obliged  to  go 
to  the  City  Hospital  for  an  examination.  He  was  having  a  dressing  of 
black  paste.  He  was  also  seen  by  Dr.  Beale,  who  thought  it  was  malignant. 
Such  swellings  could  result  from  a  blow  or  trauma,  but  it  seems  doubtful 
to  me  that  that  blow  could  be  responsible  for  a  malignant  abscess  to 
develop.  I  could  not  make  a  diagnosis  at  this  time,  but  the  City  Hospital 
said  it  was  malignant. 
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Dr.  Ernest  V.  Scribner,  head  of  the  State  hospital,  tes- 
tified:— 

Mr.  Clarke  called  at  my  office  and  talked  with  me  with  reference  to  his 
claim  against  the  institution,  and  I  told  him  if  he  would  make  out  a  written 
statement  it  would  be  taken  imder  consideration.  The  accident  was  not 
reported  at  the  time  it  occurred  because  it  did  not  take  him  away  from 
his  work  at  that  time.  A  bill  for  his  board  was  rendered  by  the  city  of 
Worcester  for  twelve  weeks,  which  I  assume  covers  the  period  he  was  in 
the  hospital.  I  desire  that  this  gentleman  should  receive  full  justice  if  he 
has  been  injured  in  the  employ  of  the  Commonwealth.  I  think  it  might 
cost  him  $25  a  month  to  get  board  and  lodging  outside  the  institution. 
All  I  know  about  the  accident  is  what  was  reported  to  me. 

The  evidence  showed  that  the  employee  received  in  money 
as  wages  $25  a  month,  and  was  also  furnished  board,  lodging 
and  washing,  valued  at  an  additional  $25  a  month,  giving  the 
employee  an  annual  earning  capacity  of  $600,  or  an  average 
weekly  wage  of  $11.54. 

We  find  that  the  employee  was  a  workman  who  was  injured 
on  March  23,  1914,  while  in  the  discharge  of  his  duties,  and 
that  on  the  1st  of  April,  1914,  he  was  again  injured,  and  as  a 
consequence  of  said  injuries  has  been  incapacitated  for  labor 
from  April  23,  1914,  and  is  now  so  incapacitated.  We  there- 
fore find  that  he  is  entitled  to  compensation  at  the  rate  of 
$5.77  a  week,  beginning  on  April  29,  1914  (the  date  up  to 
which  he  was  paid  his  wages),  up  to  the  present,  Oct.  5,  1914, 
and  to  continue  for  an  indefinite  period.  (Kelly  t.  Trim  Joint 
District  School,  7  B.  W.  C.  C.  274.) 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Carroll. 
Edward  H.  O'Brien. 
Frederick  A.  Carroll. 
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Case  No.  1209. 

Mary  M.  Nelson,  Widow  of  Martin  S.  Nelson,  Employee. 
City  of  New  Bedford,  Employer. 

Arising  out  of  the  Employment.  Death  results  from  the 
Injury.  Dependency.  Is  the  Member  of  a  Fire  Com- 
pany A  Laborer,  Workman  or  Mechanic?  Compensa- 
tion   AWARDED. 

The  employee,  who  was  a  member  of  the  fire  department  of  the  city  of  New  Bed- 
ford, was  thrown  out  of  the  hose  wagon  upon  which  he  was  riding,  by  reason 
of  a  collision,  receiving  injuries  which  resulted  in  his  death.  He  was  survived 
by  a  widow  who  lived  with  him  at  the  time  of  the  injury.  The  right  of  the 
widow  to  compensation  was  denied  by  the  municipality,  on  the  ground  that 
chapter  807,  Acts  of  1013,  which  placed  all  "laborers,  workmen  and  mechanics" 
of  the  city  under  the  protection  of  the  Workmen's  Compensation  Act,  was  not 
applicable. 

Held,  that  the  widow  is  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Mary  M. 
Nelson,  widow  of  Martin  S.  Nelson,  v.  City  of  New  Bedford, 
this  being  case  No.  1209  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man  of  the  Industrial  Accident  Board,  chairman,  John  Hobin, 
representing  the  widow,  and  Leland  C.  Pierce,  representing 
the  city  of  New  Bedford,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Hall,  City  Hall,  New  Bedford,  Mass.,  on  Fri- 
day, Nov.  20,  1914,  at  11  a.m. 

Benjamin  B.  Barney  appeared  for  the  city  of  New  Bedford. 

It  appeared  in  evidence  that  on  Feb.  9,  1914,  Martin  S. 
Nelson,  while  in  the  employ  of  the  fire  department  of  the  city 
of  New  Bedford,  received  an  accident  arising  out  of  and  in 
the  course  of  his  employment;  he  was  thrown  out  of  a  hose 
wagon,  on  account  of  a  collision  between  the  hose  wagon  and 
the  curbstone,  striking  his  head  and  receiving  a  cut  in  the  back 
of  his  head;  he  was  in  a  dazed  condition  for  some  time  and 
received  medical  attendance.     The  next  day  was  his  regular 
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day  off,  and  he  stayed  at  home,  but  returned  to  work  the 
following  day.  He  continued  to  work  up  to  and  including 
May  31,  when  he  was  compelled  to  quit  work.  His  position 
was  that  of  a  hose  man,  and  his  duties,  as  described  by  the 
captain  of  the  fire  station  where  he  was  employed,  were  to 
clean  up  around  the  fire  station,  polish  the  brasswork,  drive 
the  horses  during  the  meal  hour  in  case  there  was  a  fire  and 
to  act  as  hoseman  on  reaching  the  fire. 

It  was  agreed  that  his  average  weekly  wages  were  $20.13. 

His  captain  testified  that  he  had  a  good  record  so  far  as 
sobriety  was  concerned;  that  he  had  been  a  permanent  member 
of  the  department  for  many  years,  and  had  been  attached  to 
his  station  for  some  seventeen  or  eighteen  years;  that  he  was 
always  ready  for  work  and  performed  his  work  in  a  satisfac- 
tory manner;  and  that  he  had  never  seen  him  intoxicated. 

It  also  appeared  in  evidence,  on  the  testimony  of  Dr.  Ellen 
Canney,  that  she  was  called  to  attend  Mr.  Nelson;  that  she 
obtained  from  him  a  history  of  the  case  from  the  date  of  the 
accident;  that,  in  her  opinion,  judging  from  her  attendance  upon 
the  man  and' her  knowledge  of  his  previous  condition,  the  acci- 
dent of  February  9  was  the  cause  of  the  death  on  Jime  21, 
and  she  placed  the  cause  of  death  as  cerebral  hemorrhage. 
The  fact  that  the  man  had  been  drunk  between  the  time  of 
the  accident  and  the  time  when  she  was  called  to  see  him,  and 
the  fact  that  he  had  been  in  an  automobile  accident  in  which  the 
automobile  was  somewhat  smashed  up,  but  the  man  was  not 
thrown  out  or  disturbed  from  his  position  on  the  seat,  would  not, 
in  her  opinion,  have  been  a  contributing  cause  of  the  death. 

It  also  appeared  in  evidence,  on  the  testimony  of  Dr.  Joas 
Carlos  da  Silva  Pitta,  who  performed  the  operation  upon  Mr. 
Nelson  a  week  or  so  before  his  death,  that  it  was  his  opinion 
that  death  was  the  direct  result  of  the  injury. 

The  fact  of  the  accident  was  in  evidence  through  the  testi- 
mony of  several  policemen  and  firemen  who  witnessed  the 
accident,  and  some  of  whom  were  also  thrown  out  of  the  hose 
wagon  at  the  same  time  Nelson  was. 

The  evidence  of  Mrs.  Nelson  was  to  the  effect  that  her  hus- 
band, up  to  the  time  of  the  accident,  had  been  a  healthy, 
robust  man,  and  immediately  after  the  accident  began  to  fail, 
until  death  ensued  on  Jime  21. 
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City  Solicitor  Bamey  raised  the  issue  that  policemen  and 
firemen  are  not  included  in  the  list  of  those  who  are  to  be 
compensated  under  the  Workmen's  Compensation  Act  when  a 
city  or  town  has  accepted  its  provisions,  his  contention  being 
that  under  section  6,  chapter  807,  Acts  of  1913,  firemen  and 
policemen  are  not  included. 

We  find  as  a  fact  that  Martin  S.  Nelson  died  on  June  21, 
1914,  on  the  weight  of  the  medical  evidence  in  the  case,  as  a 
result  of  the  accident  of  Feb.  9,  1914,  and  that  his  widow  is 
entitled  to  receive  compensation  for  a  period  of  three  hundred 
weeks  from  the  date  of  the  injury,  and  that  she  is  entitled  to 
the  maximum  under  the  statute,  $10  per  week. 

We  rule  that  section  6  of  chapter  807,  Acts  of  1913,  which 
follows,  does  include  firemen  and  policemen:  — 

This  act  shall  apply  to  all  laborers,  workmen  and  mechaoics  in  the 
service  of  the  commonwealth  or  of  a  coimty,  city  or  town,  or  district 
having  the  power  of  taxation,  under  any  employment  or  contract  of  hire, 
expressed  or  implied,  oral  or  written,  including  those  employed  in  work 
done  in  performance  of  governmental  duties  as  well  as  those  employed  in 
municipal  enterprises  conducted  for  gain  or  profit.  For  ,the  purposes  of 
this  act  all  laborers,  workmen  and  mechanics  paid  by  the  commonwealth, 
but  serving  under  boards  or  commissions  exercising  powers  within  defined 
districts,  shall  be  deemed  to  be  in  the  service  of  the  commonwealth. 

Dudley  M.  Holman. 
John  Hobin. 
Leland  C.  Pierce  dissents. 


Case  No.  1210. 

Lillian  (Lizzie)  Fingliss,  Employee. 

Lincoln  Manufacturing  Company,  Employer, 

Frankfort  General  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.    Employee  faints  after 
witnessing  an  accident.    compensation  awarded. 

The  employee  had  a  faintmg  spell  as  a  result  of  seeing  an  accident,  and  after  she 
was  restored  to  consciousness  was  sent  home.  She  returned  the  next  day  and 
worked  several  days  thereafter.  On  the  Tuesday  followinf;  the  first  faintins 
spell  she  had  another.  On  the  latter  occasion  she  fell  and  received  injuries 
which  necessitated  medical  treatment  and  which  caused  her  to  be  incapacitated 
for  work  for  a  certain  period  of  time. 

Heldt  that  the  injury  arose  out  of  the  employment. 
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Report  of  Committee  of  ArbUraUon. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Lillian  (Lizzie)  Fing- 
liss  V.  Frankfort  General  Insurance  Company,  this  being  case 
No.  1210  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M.  Hol- 
man,  representing  the  Industrial  Accident  Board,  chairman, 
James  H.  Kenyon,  Jr.,  representing  the  insurer,  and  Thomas 
D.  Sullivan,  representing  the  employee,  heard  the  parties  and 
their  witnesses  in  Room  35,  City  Hall,  Fall  River,  Mass.,  on 
Friday,  Oct.  23,  1914,  at  12.30  p.m. 

H.  R.  Bygrave  appeared  as  counsel  for  the  insurer,  and  Ed- 
ward F.  Harrington  appeared  for  the  employee. 

It  appeared  in  evidence  that  Lillian  (Lizzie)  Fingliss  was 
employed  by  the  Lincoln  Manufacturing  Company,  Fall  River,. 
Mass.,  at  their  plant  located  at  the  comer  of  Jefferson  and 
Chicago  streets;  that  she  was  a  pieceworker  in  the  carding 
department,  her  particular  occupation  being  that  of  a  speeder 
tender;  her  average  weekly  wages  were  $9.  On  May  22,  1914, 
at  10  o'clock  in  the  forenoon.  Miss  Fingliss  had  a  fainting  spell 
as  a  result  of  seeing  an  accident,  and  she  was  resuscitated  and 
sent  to  her  home.  She  returned  the  next  day,  Saturday,  and 
worked  during  the  day,  and  also  worked  on  Monday.  On 
Tuesday  she  fainted  again  while  at  her  work,  and  fell,  receiv- 
ing injuries  which  necessitated  her  being  given  treatment  by  a 
physician  at  the  mill,  and  being  taken  home  in  an  automobile. 
She  was  attended  by  the  physician  for  sixteen  visits,  from 
May  26  to  July  21,  1914,  the  last  two  visits,  July  7  and  21, 
being  ofiice  visits. 

It  appeared  in  evidence  that  she  had  fainted  at  other  times 
before  the  accident,  not  only  in  the  mill  but  outside  the  mill. 
At  the  time  of  her  first  fainting  fit,  on  May  22,  there  was 
considerable  excitement  owing  to  the  breaking  of  a  belt  at  the 
lower  end  of  the  room  where  she  was  employed  and  the  faint- 
ing of  another  operator  who  was  very  near  to  Miss  Fingliss, 
and  that  excitement  caused  Miss  Fingliss  to  faint;  the  second 
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fainting  fit  on  the  following  Tuesday  was  a  direct  and  logical 
outcome  of  the  shock  which  her  nervous  system  received  on 
Friday,  the  22d,  according  to  medical  evidence.  It  appears 
that  she  went  to  work  for  Dr.  Synan  on  June  21,  and  that  she 
afterwards  worked  at  different  places,  leaving  all  of  them  be- 
cause she  wanted  to  and  not  because  of  any  illness,  according 
to  her  own  testimony. 

We  find  that  she  was  incapacitated  from  May  22  to  June 
21;  that  she  is  entitled  to  recover  compensation  from  the  fif- 
teenth day  after  the  accident  until  the  date  on  which  she  re- 
turned to  work,  namely,  June  21. 

Dr.  John  F.  Lowney  presented  a  bill  of  $28,  his  charge  on 
May  26  for  bringing  the  girl  home  from  the  mill  being  $5, 
and  his  second  visit  to  her  on  the  same  day  being  $2;  May  27, 
$2;  night  visit  May  27,  $3;  May  28,  $2;  May  29,  $2;  May  30, 
$2;  June  1,  $2;  June  3,  $2;  June  4,  $2;  June  6,  $2;  June  8,  $2. 

We  find  that,  in  accordance  with  the  rates  established  by 
the  Medical  Advisory  Board  of  the  Industrial  Accident  Board, 
a  charge  of  $5  is  excessive,  and  that  the  charge  of  $3  for  a 
night  visit  is  also  excessive,  and  that  both  charges  should  be 
reduced  to  a  regular  $2  per  visit  basis,  bringing  the  doctor's 
bill  down  to  $24  which,  in  view  of  the  circumstances  of  the 
case,  is  all  that  he  is  entitled  to  recover. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Dudley  M.  Holman. 
Thomas  D.  Sullivan. 
James  H.  Kenyon,  Jr. 
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Ca8x  No.  1212. 

Thomas  F.  O'Shaughnessy,  Employee. 
Commonwealth  of  Massachusetts  (Metropolitan  Water 
AND  Sewerage  Board),  Employer, 

Arising  out  of  the  Employment.  Ivy  Poisoning.  Em- 
ployee was  engaged  in  gathering  and  burning  Brush 
containing  Ivy  Vines.  Poisoning  results.  Compen- 
sation AWARDED. 

The  employee  was  employed  in  gathering  and  burning  brush  containing  ivy  vines* 
and,  as  a  result  of  the  conditions  under  which  he  performed  his  work  and  his 
contact  with  the  vines,  his  arm  became  swollen  to  twice  its  normal  siae.  The 
condition  was  diagnosed  as  ivy  poisoning. 

Held,  that  the  injury  arose  out  of  the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Thomas  F. 
O^Shaughnessy  ».  Commonwealth  of  Massachusetts  (Metropol- 
itan Water  and  Sewerage  Board),  this  being  case  No.  1212 
on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows:— 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  James 
S.  Cannon,  representing  the  employee,  and  Grant  M.  Palmer, 
representing  the  employer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room,  New  Albion  Building,  Boston,  Mass., 
Tuesday,  April  6,  1915,  at  2  p.m. 

John  L.  Sheehan  represented  the  employee,  and  Alonzo  H. 
Garcelon  represented  the  employer. 

The  question  at  issue  was  whether  or  not  the  employee  re- 
ceived a  personal  injury  arising  out  of  and  in  the  course  of  his 
employment.  The  employee  claimed  that  his  average  weekly 
wages  were  $15  per  week;  that  he  left  work  April  6,  1914,  as  a 
result  of  coining  in  contact  with  ivy  and  having  his  hands 
poisoned.    He  has  not  been  able  to  work  since. 

Thomas  F.  O'Shaughnessy  testified  that  he  was  sixty-six  years 
old  Dec.  24,  1914,  and  that  he  has  worked  for  the  Metropoli- 
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tan  Water  and  Sewerage  Board  since  1898.  In  1914  he  was 
engaged  in  taking  the  water  measurements.  Around  the  time 
of  the  accident  some  of  the  men  were  cutting  branches  off  the 
trees  and  other  men  were  gathering  them  up  and  burning 
them.  He  was  one  of  the  men  burning  the  brush.  Around 
the  section  where  he  worked  was  a  quantity  of  rock,  with 
poison  ivy  growing  around  it  and  around  the  trunks  of  the 
trees.  He  thought  he  was  poisoned  from  the  fumes  of  the 
smoke.  The  last  week  in  February  he  felt  sick,  but  did  not 
know  what  the  trouble  was,  and  continued  to  work  until  the 
4th  of  April,  when  he  had  to  give  up.  On  April  2  he  went  to 
see  Dr.  Nolen  who  informed  him  that  he  had  been  poisoned 
by  poison  ivy.  On  the  10th  of  April  he  went  to  the  hospital, 
and  during  the  time  he  remained  there  Dr.  Nolen  saw  him 
every  day.  He  could  not  sleep  in  the  nights,  and  his  arm  was 
swollen  to  almost  twice  its  normal  size,  and  was  itching  all  the 
time.  Previous  to  the  injury  he  had  never  been  poisoned  and 
had  not  contracted  the  poisoning  from  any  source  other  than 
his  employment.  At  the  present  time  he  does  not  feel  able  to 
work,  and  attributes  his  inability  to  work  to  the  poisoning. 

Dr.  Walter  F.  Nolen,  635  Beacon  Street,  Boston,  Mass., 
testified  that  he  knew  Mr.  O'Shaughnessy  quite  a  number  of 
years.  On  the  2d  of  April,  1914,  the  employee  came  to  him  for 
hemorrhoids,  and  upon  examination  he  found  that  the  employee 
had  ivy  poisoning.  His  hands  were  affected  first  and  then  it 
was  transmitted  to  other  parts  of  his  body.  He  next  saw  the 
employee  on  April  6,  at  which  time  the  condition  was  worse 
and  had  begun  to  extend.  There  was  considerable  poisoning 
between  the  fingers  and  in  other  parts  of  the  body.  On  April 
10  he  sent  the  employee  to  the  hospital,  the  Fenway,  on  New- 
bury street.  There  was  some  fever  and  the  man  was  in  a 
bad  way  from  constant  itching.  He  diagnosed  the  case  as 
ivy  poison.  During  the  time  the  employee  was  in  the  hospital 
he  visited  there  every  day.  The  last  time  he  saw  the  employee 
professionally  was  on  June  1,  1914,  at  which  time  there  were 
still  lingering  traces  of  the  poisoning.  At  the  present  time 
there  are  still  traces,  and  the  employee  is  liable  to  get  a  recur- 
rence of  the  trouble,  but  not  so  severe  as  at  first.  It  was  the 
worst  case  of  ivy  poison  he  ever  saw,  and  he  never  knew  one 
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to  last  SO  long.  The  employee  is  now  able  to  work,  although 
traces  of  the  poisoning  are  present. 

John  Ralston,  foreman  for  the  Metropolitan  Water  and 
Sewerage  Board,  testified  that  he  was  in  charge  of  the  section 
where  Mr.  O'Shaughnessy  was  working  in  1914.  He  simply 
instructed  Mr.  O'Shaughnessy  at  the  time  to  clean  up  the 
brush  and  bum  it,  and  to  draw  the  line,  separating  the  sec- 
tion, which  the  employee  did.  In  1913  the  underbrush  had 
all  been  burned  up,  and  in  the  spring  of  1914  the  limbs  and 
branches  of  the  trees  were  chopped  and  burned.  He  was 
acquainted  with  ivy,  but  did  not  know  dogwood,  and  to  his 
knowledge  there  was  no  ivy  around  this  section,  although  he 
had  not  examined  the  place  thoroughly.  After  he  heard  that 
Mr.  O'Shaughnessy  had  been  poisoned  he  warned  his  men  to 
look  out  for  poison  ivy. 

John  P.  Coveney,  a  fellow  employee  of  Mr.  O'Shaughnessy, 
testified  that  he  had  seen  poison  ivy  in  the  section  in  which 
they  were  working  at  the  time  of  the  injury  to  Mr.  O'Shaugh- 
nessy.   The  ivy  was  growing  around  a  pile  of  rocks. 

Dr.  Francis  D.  Donoghue,  the  medical  adviser  of  the  Board, 
after  examining  the  employee,  testified  that,  in  his  opinion,  the 
disability  from  the  condition  which  the  employee  acquired  in 
April,  1914,  ceased  at  this  date.  He  also  found  that  there  is 
an  irritation  of  the  skin  between  the  middle  and  ring  fingers 
of  the  right  hand  which  represents  chronic  eczema,  and  a  simi- 
lar condition  over  the  left  upper  arm,  but  which  would  not 
trouble  the  employee  if  he  tried  to  work.  The  condition  of 
poisoning  has  substantially  cleared  up.  There  will  be  recur- 
rences of  this  eczema,  not  from  the  original  poisoning,  but  by 
reason  of  things  he  will  eat.  It  is  pretty  hard  to  say  when 
disability  ceased,  but  in  the  doctor's  opinion  the  date  of  the 
hearing  was  a  fair  time  to  fix  upon  as  the  termination  of  the 
employee's  incapacity. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
the  employee  received  a  personal  injury  arising  out  of  and  in 
the  course  of  his  employment  on  April  6,  1914,  by  reason  of 
ivy  poisonings  that  he  is  entitled  to  medical  and  hospital 
attention  for  the  first  two  weeks  thereafter;  that  his  average 
weekly  wages  were  $15;  that  he  is  entitled  to  compensation 
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based  upon  one-half  his  weekly  wages  from  April  19,  1914,  to 

April  6,  1915,  a  period  of  fifty  weeks,  at  $7.50  per  week,  a 

total  of  $375;  and  that  all  incapacity  resulting  from  the  injury 

ceased  on  April  5,  1915. 

Joseph  A.  Parks. 

James  S.  Cannon. 

G.  M.  Palmer. 


Case  No.  1214. 

Alma  Reithel,  Widow  of  Erhardt  Reithel,  Employee. 

PoNDViLLE  Woolen  Mills,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  A  Case  of  Wholly  Un- 
provoked Murder.  Trespasser  on  Premises  had  an- 
noyed A  Woman  Employee.  Manager  had  ordered 
Superintendent  to  direct  him  to  leave.  While  car- 
rying out  Instructions  Superintendent  was  shot  by 
Trespasser.  The  Resulting  Fatal  Injury  became  a 
Risk  of  the  Employment.    Compensation  awarded. 

It  appears  that  the  employee  was  the  superintendent  of  a  mill,  and  that  it  was  a 
part  of  his  general  duty  to  order  trespassers  from  the  premises.  In  this  respect 
he  was  required  to  deal  with  those  more  or  less  heedless  of  the  rights  of  others 
in  their  conduct.  Superimposed  upon  this  general  obligation  resting  upon  the 
superintendent  by  reason  of  his  contract  of  employment  was  a  special  one 
respecting  the  trespasser  who  shot  and  killed  him.  It  came  into  existence 
because  this  trespasser,  previous  to  the  fatality,  had  come  upon  the  premises 
without  permission  and  had  annoyed  a  woman  employee.  He  had  created  a 
disturbance,  and  in  consequence  the  manager  of  the  factory  had  given  special 
instructions  to  the  superintendent  to  order  him  out  if  he  came  again,  and  to 
summon  the  police  if  he  did  not  go.  The  trespasser  did  come  again;  the 
superintendent  thereupon  walked  towards  him,  making  a  motion  towards  the 
door,  directing  him  to  go  out;  and  the  trespasser  immediately  discharged  his 
revolver  at  the  superintendent,  fatally  injuring  him. 

Hdd,  that  the  injury  and  death  arose  out  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Alma  Reithel, 
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widow  of  Erhardt  Reithel,  v.  Employers'  Liability  Assurance 
Corporation,  Ltd.,  this  being  case  No.  1214  on  the  files  of  the 
Industrial  Accident  Board,  reports  as  follows:  — 

The  committe  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Frank  B.  Hall, 
State  Mutual  Building,  Worcester,  Mass.,  representing  the 
dependents,  and  Edwin  H.  Crandell,  State  Mutual  Building, 
Worcester,  Mass.,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  Room  30,  City  Hall,  Worcester,  Mass., 
on  Monday,  Oct.  5,  1914,  at  2.30  p.m. 

Webster  Thayer  of  Messrs.  Thayer,  Drury  &  Walker  ap- 
peared for  the  dependents,  and  Charles  C.  Milton  of  Messrs. 
Parker  &  Milton  appeared  for  the  insurance  company,  as 
counsel.  . 

Both  parties  waived  their  right  to  have  the  hearing  held  in 
Auburn,  Mass.,  where  the  injury  occurred,  and  agreed  to  have 
it  held  in  Worcester,  Mass. 

The  employee,  Erhardt  Reithel,  was  the  superintendent  of 
the  Pondville  Woolen  Mills  in  Auburn,  Mass.  In  the  after- 
noon of  July  9,  1914,  a  man  by  the  name  of  Bombard,  who 
had  no  right  upon  the  premises  of  the  company,  entered  the 
weave  room  to  see  a  woman  by  the  name  of  Mrs.  King. 
Reithel  was  the  superintendent  of  the  mill,  and  had. authority 
to  hire  and  discharge  the  help.  Mr.  Rosenberg  was  the  pro- 
prietor and  manager  of  the  mill.  It  was  the  duty  of  Reithel, 
if  anybody  entered  the  premises  without  permission,  to  order 
the  person  out,  and  during  the  course  of  his  employment  he 
had  directed  quite  a  number  of  people  who  were  there  without 
authority  to  leave  the  premises.  Two  or  three  weeks  before 
the  9th  of  July  Reithel  called  Rosenberg's  attention  to  the 
fact  that  Bombard  had  been  in  the  mill  and  was  creating  some 
trouble.  Mr.  Reithel  told  Mr.  Rosenberg  that  he  ordered  him 
out  and  he  went  out  on  that  occasion.  Rosenberg  then  told 
him,  if  Bombard  again  appeared  on  the  premises,  to  order  him 
out,  not  to  let  him  remain,  and  if  he  did  not  go,  to  send  for 
the  police  authorities,  to  see  that  he  was  taken  care  of.  On  the 
day  in  question  Bombard  appeared  on  the  premises.  He  was 
talking  with  Mrs.  King.  Mrs.  King  asked  Mrs.  Marley  to 
send  for  the  superintendent  to  have  him  ejected.    Mrs.  Marley 
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went  to  Mr.  ReitheFs  daughter  and  asked  her  to  have  her 
father  put  this  person  out.  She  told  her  father.  He  came 
immediately,  and  while  standing  several  feet  from  Bombard 
made  a  motion  towards  the  door,  directing  Bombard  to  leave. 
Immediately,  when  this  was  done,  Bombard  drew  a  revolver 
from  his  pocket  and  shot  Reithel,  and  also  shot  at  his  daughter 
and  Mrs.  King.  As  a  result  of  this  injury  Reithel  died  on 
the  11th  of  July,  1914.  Bombard  had  been  on  the  premises 
about  half  an  hour  before  the  shooting.  Rosenberg  knew 
nothing  of  Bombard's  presence  on  the  premises  on  the  day  of 
the  shooting. 

Louis  Provost,  an  employee  of  the  Pondville  Woolen  Mills, 
testified:  — 

Mr.  Reithel  was  superintendent  of  the  whole  mill.  The  shooting 
occurred  in  the  lower  weave  room.  In  order  to  get  to  the  lower  weave 
room  Bombard  would  have  to  go  through  the  mill,  through  the  upper 
weave  room  and  then  downstairs.  I  told  Reithel  Bombard  was  out  there 
and  had  a  revolver,  and  he  said,  ''Let  them  shoot  themselves."  After 
that  his  daughter  came  in.  She  said,  "  Pa,  Bombard  is  out  there  and  has 
a  revolver,  and  is  going  to  shoot  Mrs.  King.  For  God's  sake,  go  and  tend 
to  that  man."  Reithel  walked  out  and  I  walked  out  behind  him.  Reithel 
made  a  motion  towards  the  door  for  Bombard  to  go  out,  but  I  did  not 
hear  or  see  him  speaking.  We  were  about  seven  feet  from  Bombard. 
Bombard  pulled  out  the  revolver  and  shot  Reithel.  I  have  worked  there 
three  years,  and  have  never  known  of  anybody  being  shot  before.  Bom- 
bard used  to  work  there.  I  cannot  exactly  state  when  he  got  through. 
It  is  impossible  to  hear  any  one  speak  when  the  looms  are  going. 

The  sole  question  for  decision  is  whether  the  fatal  injury  to 
Reithel  arose  out  of  his  employment. 

It  was  a  part  of  Reithel's  duty  to  eject  Bombard,  and  he 
was  in  the  performance  of  that  duty  when  he  ordered  him  to 
leave  the  premises.  Bombard  had  been  on  the  premises  before, 
and  had  been  creating  some  trouble.  Reithel  was  directed  by 
Rosenberg,  the  proprietor,  to  eject  Bombard  if  he  appeared 
again,  and  to  see  that  he  was  taken  care  of.  On  the  day  of 
the  injury  Bombard  had  a  revolver,  and  he  had  been  there 
one-half  hour  before  he  was  told  to  go  by  Reithel.  The  test 
to  be  applied  to  this  case  is  this:  is  the  injury  one  that  is  due 
to  the  employment  —  does  it  result  from  a^  risk  reasonably 
incident  to  the  employment? 
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In  distinguishing  the  case  of  Fitzgerald  v.  Clarke  &  Son,  1 
Butt.  W.  C.  C.  197,  where  an  employee  was  injured  by  a 
tortious  act  by  a  fellow  servant,  from  the  case  of  Challis  v. 
London  and  South  Western  Railway  Company,  7  Minton- 
Senhouse  23,  where  an  engineer  was  hit  by  a  stone  thrown  by 
a  boy,  Buckley,  L.J.,  1  Butt.  W.  C.  C.  201,  uses  this  language: 
"the  accident  resulted  from  the  risk  involved  in  its  being  the 
duty  of  the  engine-driver  to  expose  himself  to  the  risk  of  being 
injured  by  a  mischievous  boy  doing  an  act  which  the  court 
considered  to  be  a  matter  of  common  knowledge  and  experience, 
one  which  a  mischievous  boy  is  likely  to  do."  In  other  words, 
in  Challis  v.  London  and  South  Western  Railway  Company  the 
engineer  was,  by  virtue  of  his  employment,  subjected  to  the 
special  risk  of  being  hit  by  stones  thrown  by  boys.  Such  an 
injury  is  not  common  to  all  employments,  and  the  engineer  in 
the  Challis  case  was  permitted  to  recover  because  he  was 
exposed  to  this  special  risk.  As  was  said  in  the  case  of  Bisbet 
V.  Rayne,  3  Butt.  W.  C.  C.  509,  where  the  cashier  was  assaulted, 
when  the  injury  arises  out  of  the  employment  really  depends 
upon  the  nature  of  the  man's  duties  and  the  extent  to  which 
these  duties  involved  him  in  special  risk;  also  see  the  case  of 
Anderson  v.  Balfour,  3  Butt.  W.  C.  C.  588,  where  a  game 
keeper  was  assaulted.  And  in  Trim  District  School  v.  Kelly,  7 
Butt.  W.  C.  C.  274,  the  dependents  of  the  school  teacher  were 
permitted  to  recover  because  the  teacher,  being  required  by  his 
employment  to  maintain  order,  was  subject  to  the  risk  of  an 
assault  from  one  of  his  pupils.  So  in  Weeks  v.  Stead  &  Co.,  7 
Butt.  W.  C.  C.  398,  where  a  yard  foreman  was  killed  by  a  man 
applying  for  a  job,  it  was  held  that  the  risk  there  was  special, 
and  that  recovery  could  be  had.  In  the  case  of  Mitchinson  v. 
Day  Bros.,  6  Butt.  W.  C.  C.  190,  where  a  drunken  man 
touched  a  horse,  and  because  the  driver  told  the  stranger  to 
leave  the  horse  alone  he  was  assaulted  and  killed;  no  recovery 
was  permitted  because  there  was  no  special  risk  incidental  to 
the  employment,  and  furthermore,  there  was  evidence  that  the 
driver  of  a  cart  was  not  exposed  to  any  such  risk  as  confronted 
the  driver  in  this  case. 

In  this  case  at  bar  it  was  known  that  Bombard  had  been 
upon  the  premises  two  or  three  weeks  before  the  9th  of  July, 
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and  that  he  was  then  creating  trouble.  Mrs.  King  was  still  in 
the  employ  of  the  Pondville  Woolen  Mills.  Reithel  was  ordered 
to  put  Bombard  out  if  he  came  to  the  mill  again,  and  to  obtain 
what  assistance  was  necessary.  He  came  the  9th  of  July, 
carrying  a  revolver,  and  had  been  there  one-half  hour  when 
Reithel,  in  the  discharge  of  his  duty,  started  to  carry  out  the 
directions  which  had  been  given  him,  and  in  so  doing  was 
fatally  injured. 

It  seems  to  us  that  a  special  risk  was  attached  to  Reithers 
employment,  and  that  his  injury  arose  out  of  it.  (McNicols 
Case,  215  Mass.  497.)  We  therefore  find  that  the  widow. 
Alma  Reithel,  is  entitled  to  compensation  at  the  rate  of  $10  per 
week  for  three  hundred  weeks  from  the  date  of  the  injury, 
July  9,  1914. 

At  the  request  of  the  insurer,  for  the  introduction  of  further 
evidence,  the  above  case  was  opened  and  reheard  by  the  com- 
mittee of  arbitration,  consisting  of  James  B.  Carroll  of  the 
Industrial  Accident  Board,  chairman,  Frank  B.  Hall,  State 
Mutual  Building,  Worcester,  Mass.,  representing  the  de- 
pendents, and  Edwin  H.  Crandell,  State  Mutual  Building, 
Worcester,  Mass.,  representing  the  insurer,  on  Monday,  Nov. 
16,  1914,  at  11  A.M.,  at  Room  30,  City  Hall,  Worcester,  Mass. 

Webster  Thayer  of  Messrs.  Thayer,  Drury  &  Walker  ap- 
peared for  the  dependents,  and  Charles  C.  Milton  of  Messrs. 
Parker  and  Milton  appeared  for  the  insurance  company,  as 
counsel. 

The  evidence  submitted  was  as  follows:  — 

Robert  E.  Molt,  a  member  of  the  District  Police  of  Worces- 
ter, testified:  — 

Mr.  McCarthy  and  I  investigated  this  case.  I  interviewed  a  great 
many  people  about  the  plant  in  relation  to  the  murder,  the  shooting  and 
all  the  circumstances.  I  interviewed  Mr.  Rosenberg  in  his  ofl&ce.  I  think 
that  all  the  employees  were  interviewed  in  Mr.  Rosenberg's  office.  In  the 
investigation  I  sought  to  find  if  there  were  any  motive  for  Bombard  in 
shooting  Reithel.  I  talked  with  Mr.  Rosenberg  as  to  whether  Bombard 
had  been  put  out  of  the  mill,  and  he  did  not  know  of  any  trouble  that  had 
occurred.  I  do  not  know  that  we  had  much  talk  with  Mr.  Rosenberg  on 
the  day  of  the  murder.  We  had  the  talk  on  the  second  day.  There  was 
a  memorandum  made.  I  do  not  think  I  made  any  personal  memorandum, 
but  I  think  Mr.  McCarthy  made  it.    We  were  looking  for  a  motive  for 
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the  shooting  of  Mr.  Beithel.  We  were  trying  to  find  out  a  reason,  and 
whether  or  not  this  man  had  been  in  the  mill  before,  his  movements,  his 
relations  with  anybody  in  the  mill  and  other  details.  I  think  I  was  told 
he  was  there  before.  I  think  Mr.  Rosenberg  was  the  one  that  said  he  was 
there  before,  and  I  think  Mr.  Trainor  also  said  so.  He  had  been  there 
some  littie  time  before  the  shooting,  perhaps  two  weeks.  Most  assuredly 
I  got  the  information  that  Bombard  had  been  there  a  week  or  two  before 
the  shooting.  This  lady  here  also  told  me  that.  I  do  not  recall  that  she 
said  he  was  making  trouble,  but  I  would  not  say  that  she  did  not  tell  me. 
I  understood  he  came  down  to  see  the  King  woman,  and  also  had  been 
to  the  boarding  house  and  had  been  put  out.  We  found  no  evidence  and 
got  no  statement  that  this  man  was  put  out  or  ordered  out  of  the  mill 
prior  to  the  day  of  the  shooting.  We  did  not  ask  Mr.  Rosenberg  if  he 
had  taken  any  means  or  precaution  to  keep  Bombard  out  of  the  mill. 

Edward  J.  McCarthy,  a  District  Police  officer,  testified:  — 

I  investigated  this  case  with  Mr.  Molt,  and  talked  with  Mr.  Rosenberg 
and  other  witnesses  at  the  mill.  I  do  not  know  that  I  asked  Mr.  Rosenberg 
whether  Bombard  had  been  put  out  of  the  mill  by  Reithel.  I  think  Mr. 
Molt  asked  him.  If  I  remember  correctly,  there  was  no  time  previous  to 
this  day  of  the  shooting  that  Bombard  was  put  out  of  there.  I  did  not 
have  very  much  to  say.  I  had  a  general  conversation  with  Mr.  Rosen- 
berg, but  did  not  take  any  notice  of  what  he  said.  At  no  time  did  he  say 
that  Bombard  had  been  put  out  of  the  mill  by  Reithel  or  anybody  else. 
I  did  not  ask  this  question,  but  I  think  Mr.  Molt  did.  I  think  at  that 
time  we  were  informed  the  only  trouble  Bombard  had  had  was  with  Mr. 
Trainor  a  long  time  ago.  Bombard  was  at  the  mill  previous  to  the  shoot- 
ing.   I  cannot  say  whether  it  was  one  or  two  weeks. 

Frank  L.  Riley,  an  associate  with  Mr.  Milton  in  the  practice 
of  law,  testified:  — 

The  Pondville  Woolen  Mills  are  a  couple  of  miles  from  the  town  of 
Auburn.  I  think  they  call  it  West  Auburn.  There  is  a  boarding  house 
there  and  two  or  three  mill  buildings.  At  the  request  of  the  company  I 
went  down  to  investigate  the  case.  I  talked  with  Mr.  Rosenberg  and 
Angelina  Perrin.  I  first  asked  Mr.  Rosenberg  if  Bombard  were  an  employee, 
and  he  said  he  worked  for  Ashworth.  I  asked  him  if  he  had  ever  heard 
of  any  trouble  between  Reithel  and  Bombard,  and  he  said, "  No,  absolutely 
no  trouble."  He  told  me  Bombard  had  worked  there  sometime  the  pre- 
vious year.  I  asked  if  he  were  discharged,  and  he  said  that  he  left  of  his 
own  accord.  I  said,  "Has  he  been  bothering  you  here?"  and  he  said, 
"No."  I  said,  "Did  he  ever  ask  for  a  job?"  and  he  answered,  "No." 
I  asked  if  there  were  any  feeling  between  Bombard  and  Reithel  because 
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of  this  King  woman,  and  he  said,  ''Absolutely  none/'  and  I  said,  "You 
have  never  heard  of  any  reason  why  Bombard  should  have  a  motive  for 
shooting  Reithel?"  and  he  answered,  "None  at  all."  I  said,  "Did  you 
have  any  kno^edge  of  Bombard  being  on  the  jn-emises  the  day  of  the 
shooting?"  and  he  replied,  "None  at  all,  he  was  in  Worcester."  He 
stated  that  he  was  not  there  when  Bombard  came,  and  said  this  Bombard 
had  been  troubling  the  King  woman  and  had  had  some  trouble  at  the 
boarding  house.  Rosenberg  said  he  was  very  anxious  that  Mrs.  Reithd 
should  get  compensation,  and  asked  me  if  I  did  not  think  the  case  was 
covered  by  the  act.  He  said  Reithel  was  acting  within  his  duty.  It  was 
his  duty  to  keep  the  mill  free  from  trespassers,  and  if  Beithel  had  not 
made  some  movement  to  put  him  out  Bombard  would  probably  have  shot 
the  King  woman,  and  then  they  would  say  they  were  responsible  for  her 
death.    Rosenberg  was  very  bitter  against  Bombard. 

Charles  R.  Ashworth,  who  has  a  mill  in  Leicester,  testified:  — 

At  the  time  of  the  shooting  Bombard  worked  for  me.  He  came  to  work 
on  the  30th  of  March.  He  worked  steadily  up  to  the  time  of  the  shooting, 
with  one  exception,  and  at  this  time  he  was  out  one  hour  or  a  couple  of 
hours,  —  he  got  out  at  3  o'clock  in  the  afternoon.  The  trolleys  run  from 
Leicester  to  Webster  Square,  which  is  about  3  or  3^  miles,  and  the  cais 
run  every  half  hour.  From  Webster  Square  to  the  Pondville  Woolen 
Mills  is  about  3  miles.  That  night  after  the  murder  Bombard  came  to 
my  house.    He  came  to  the  back  door. 

Elsie  Brennan,  bookkeeper  at  the  Pondville  Woolen  Company, 
testified:  — 

As  far  as  I  remember,  about  two  weeks  before  Reithel  was  shot  he 
came  into  the  office  and  said,  "Bombard  was  at  the  mill  yesterday  and 
I  told  him  to  get  out."  And  Mr.  Rosenberg  said,  "If  he  comes  out  again 
tell  him  to  get  out  and  stay  out."  That  is  all  I  remember,  and  I  went 
back  to  work.  I  was  at  the  mill  when  Mr.  Molt  and  Mr.  McCarthy  were 
there.  I  do  not  remember  what  they  said.  I  was  working  and  did  not 
pay  any  attention  to  what  they  were  saying. 

Gerald  M.  Rosenberg,  local  manager  of  the  Pondville  Woolen 
Company,  testified:  — 

Mr.  Reithel  was  the  superintendent.  I  am  in  charge.  After  the  murder 
Mr.  Riley  came  out  to  speak  with  me.  I  do  not  know  whether  or  not  I 
told  Mr.  Riley  that  Bombard  had  been  there  on  the  premises  creating 
trouble  and  that  Reithel  told  me  of  it  and  that  I  told  him  to  put  him  out 
or  call  the  police.  He  did  not  ask  me  about  it.  I  am  anxious  for  Mr. 
Reithel's  people  to  get  insurance  out  of  the  insiuttnce  company  if  they 
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deserve  it.  I  do  not  rememb^  all  the  questions  Mr.  Riley  asked  me. 
One  morning  Reithel  said  to  me,  ''Bombard  was  out  here  last  ni^t 
bothering  Mrs.  King,  and  I  said,  'You  get  out.' "  I  asked,  "Did*  he  go?" 
and  he  said,  "Yes."  "Well,"  I  said,  "if  he  comes  out  again,"  — I  do 
not  remember  whether  I  said,  "You  put  him  out  or  order  him  out,  and 
send  for  the  police."    I  said  "authorities"  instead  of  "police." 

We  find  that  Erhardt  Reithel,  the  employee,  suffered  an 
injury  arising  out  of  and  in  the  course  of  his  employment,  as 
described  in  the  annexed  report  of  the  committee  of  arbitration. 
We  also  find,  in  accordance  with  Mr.  Rosenberg's  testimony, 
that  a  couple  of  weeks  before  the  injury  Reithel  had  ordered 
Bombard  out  of  the  mill,  and  Reithel  was  told  by  Rosenberg 
if  he  returned  to  put  him  out.  We  further  find  that  the  widow, 
Mrs.  Alma  Reithel,  is  entitled  to  compensation  at  the  rate  of 
$10  a  week  for  a  period  of  three  hundred  weeks  from  the  day 
of  the  injury,  July  9,  1914,  upon  the  reasons  more  fully  set  out 
in  the  annexed  report  of  the  committee  of  arbitration. 

James  B.  Carroll. 
Frank  B.  Hall. 
Edwin  H.  Crandell  dissents. 

Findings  and   Decision  of   the   Industrial   Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  Dec.  31,  1914, 
at  10  A.M.,  and  affirms  and  adopts  the  findings  and  decision 
of  the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
committee  of  arbitration,  said  repbrt  containing  all  the  material 
evidence  pertinent  thereto. 

The  evidence  shows  that  the  employee,  Erhardt  Reithel,  was 
the  superintendent  for  the  subscriber,  and  that  it  was  a  part 
of  his  duties,  in  accordance  with  his  contract  of  hire,  to  order 
from  the  premises  any  person  or  persons  who  entered  thereon 
without  permission.  The  assailant,  Bombard,  had  entered 
the  premises  of  the  subscriber  without  permission  sometime  in 
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June,  1914,  —  the  date  being  uncertain,  —  interviewed  a  cer- 
tain Mrs.  King,  annoyed  her  and  created  a  disturbance.  Bom- 
bard was  ordered  out  by  the  superintending  employee  and  left 
as  directed.  The  superintendent  reported  the  occurrence  to  the 
manager  of  the  factory,  Gerald  M.  Rosenberg,  and  the  latter 
instructed  him,  if  Bombard  again  appeared  on  the  premises,  to 
order  him  out,  and  if  he  did  not  go,  to  send  for  the  police  au- 
thorities. Bombard  appeared  again  on  July  9,  1914,  having  a 
revolver  in  his  possession,  and  engaged  Mrs.  King  in  conversa- 
tion. He  finally  threatened  Mrs.  King  with  the  revolver,  and 
she  sent  another  employee.  Provost,  to  the  superintendent  with 
a  request  that  Bombard  be  ordered  from  the  premises.  In  this 
connection  the  evidence  shows  that  a  daughter  of  the  super- 
intending employee  also  informed  him  that  Bombard  had  a 
revolver  and  was  going  to  shoot  Mrs.  King.  "For  God's  sake, 
go  and  tend  to  that  man,"  she  iu*ged.  The  superintendent 
thereupon  walked  towards  Bombard,  made  a  motion  towards 
the  door,  directing  him  to  go  out.  Bombard  immediately  dis- 
charged the  revolver  at  the  superintendent,  fatally  injuring 
him,  and  afterwards  shot  at  the  employee's  daughter  and  Mrs. 
King. 

The  question  at  issue  is  whether  or  not  the  fatal  injury  to  the 
superintending  employee,  Erhardt  Reithel,  arose  out  of  and  in 
the  course  of  his  employment,  and  was  the  result  of  exposure 
to  a  risk  that  may  be  said  to  have  been  incidental  thereto. 
The  fact  that  Bombard  had  entered  without  permission  the 
place  of  employment  which  was  under  the  control  of  the  super- 
intending employee,  had  created  a  disturbance  in  the  course  of 
an  interview  with  Mrs.  King  and  had  been  ordered  out  by  sfiid 
superintending  employee,  as  was  required  under  the  terms  of  his 
contract  of  hire;  and  the  further  fact  that  three  weeks  later  the 
said  Bombard  retiu'ned,  again  without  permission,  again  inter- 
viewed Mrs.  King,  again  created  a  disturbance,  brandishing  a 
revolver  and  threatening  to  shoot  her,  which  fact  was  brought  to 
the  attention  of  the  superintending  employee,  who  was  shot  and 
fatally  injured  by  the  said  Bombard  while  he  was  ordering  and 
taking  the  proper  steps  for  his  ejection  from  the  premises,  shows 
that  the  resulting  fatal  injury  arose  out  of  and  in  the  course  of 
the  employment  of  the  said  superintending  employee,  Reithel, 
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and  occurred  by  reason  of  a  special  risk  that  was  incidental 
thereto. 

The  Board  finds  upon  all  the  evidence  that  the  fatal  injury 
to  the  employee  arose  out  of  and  in  the  course  of  his  employ- 
ment by  reason  of  a  special  risk  that  was  incidental  thereto,  and 
that  the  widow,  Alma  Reithel,  is  entitled  to  compensation  at  the 
rate  of  $10  weekly  for  a  period  of  three  hundred  weeks  from  the 
date  of  the  injiu-y,  July  9,  1914.  (Challis  v.  London  &  South 
Western  Railway  Company,  7  Minton-Senhouse  23;  Bisbet  v. 
Rayne,  3  B.  W.  C.  C.  509;  Anderson  v.  Balfour,  3  B.  W.  G.  C. 
588;  Trim  District  School  v.  Kelly,  7  B.  W.  C.  C.  274;  Weeks 
V.  Stead  &  Company,  7  B.  W.  C.  C.  398;  Fitzgerald  v.  Clarke  & 
Son,  1  B.  W.  C.  C.  197;  Mitchinson  v.  Day  Brothers,  6  B.  W. 
C.  C.  190.) 

The  requests  of  the  insurer  for  rulings  which  are  attached 
hereto  are  refused  in  so  far  as  they  are  inconsistent  with  these 
findings. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Thomas  F.  Boyle. 

Insurer's  Reqvests  for  Rulings. 

1.  Upon  all  the  evidence  in  this  case  the  widow  of  the  em- 
ployee is  not  entitled  to  compensation  under  the  act. 

2.  Upon  all  the  facts  set  out  in  the  two  reports  of  the  com- 
mittee of  arbitration  the  widow  of  the  employee  is  not  entitled 
to  compensation  imder  the  act. 

3.  Upon  all  the  evidence  in  this  case  the  injury  and  resulting 
death  of  the  employee  did  not  arise*  in  the  course  of  his  em- 
ployment. 

4.  Upon  all  the  facts  set  out  in  the  two  reports  of  the  com- 
mittee of  arbitration  the  injury  and  resulting  death  of  the  em- 
ployee did  not  arise  in  the  course  of  his  employment. 

5.  Upon  all  the  evidence  in  this  case  the  injury  and  result- 
ing death  of  the  employee  did  not  arise  out  of  his  employment. 

6.  Upon  all  the  facts  set  out  in  the  two  reports  of  the  com- 
mittee of  arbitration  the  injury  and  resulting  death  of  the  em- 
ployee did  not  arise  out  of  his  employment. 
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7.  Upon  all  the  evidence  in  this  case  a  finding  that  there  was 
a  special  risk  attached  to  the  employee  ReitheFs  employment  is 
not  warranted. 

8.  Upon  all  the  facts  set  out  in  the  two  reports  of  the  com- 
mittee of  arbitration  a  finding  that  there  was  a  special  risk  at- 
tached to  the  employee  Reithel's  employment  is  not  warranted. 

Pahker  &  Milton, 
Frank  L.  Riley, 

Attorneys  for  Insurer, 


Case  No.  1224. 

James  J.  Hunt,  Employee. 

QuiNN  Brothers,  Employer. 

Globe  Indemnity  Company,  Insurer. 

Arising  out  op  the  Employment.  Disease.  Varicose 
Ulcer.  Locomotor  Ataxia.  Injury  aggravates  Old 
Condition  op  Varicose  Ulcers.  Such  Condition  Com- 
plicated BY  Locomotor  Ataxia.  Operation  furnished. 
Ulcers  healed.  Compensation  not  due  for  CoNDmoN 
op  Locomotor  Ataxia. 

It  appears  that  the  employee  received  a  personal  injury  by  reason  of  the  scraping 
of  his  leg  and  shin  bone,  which  accelerated  and  aggravated  an  old  condition 
of  varicose  ulcers,  superimposed  upon  the  disease  known  as  locomotor  ataxia, 
from  which  he  was  suffering  at  the  time  of  the  injury.  The  insurer,  desiring 
to  remove  all  effects  of  the  injury,  furnished  and  paid  for  an  operation  for  the 
cure  of  the  ulcerous  condition.  As  a  result  of  the  operation  the  ulcer  was  dry 
and  hard,  and  the  employee  free  from  all  incapacity  due  to  the  injury,  on  a 
certain  date.  The  condition  of  locomotor  ataada  which  existed  prior  to  the 
injury  still  affected  the  employee's  ability  to  perform  work. 

Held,  that  compensation  was  not  due  after  the  date  upon  which  the  condition  of 
varicosity  was  cured. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  James  J.  Hunt  v. 
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Globe  Indemnity  Company,  this  being  case  No.  1224  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  Mortimer 
Murphy,  representing  the  employee,  and  Ralph  W.  Stearns, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Board  Room  of  the  Industrial  Accident  Board,  1  Beacon 
Street,  Boston,  Mass.,  on  Tuesday,  Nov.  3,  1914,  at  10  a.m. 

This  is  a  case  where  compensation  has  been  paid,  and  the 
only  question  now  is  whether  the  disability,  if  there  is  any, 
arises  out  of  the  employment. 

Howard  SheflBeld,  attorney  for  the  insurer,  stated  that  at  the 
time  of  the  injury,  which  occurred  on  April  29,  1914,  the  in- 
surer was  aware  that  Hunt  had  sustained  another  injury  about 
a  year  previous.  On  April  29,  1914,  he  scraped  his  leg  and 
shin,  and  was  paid  compensation  until  he  recovered  from  this 
condition.  Dr.  Aiken  and  Dr.  Patten  told  him  to  remain  in 
bed  and  keep  the  foot  raised  and  quiet,  but  Hunt  did  not  do 
this.  He  was  also  told  to  go  to  the  hospital,  but  refused.  In 
September  he  was  sent  to  Dr.  Baker,  who  reported  a  very  bad 
condition  of  varicose  veins  and  varicose  ulcers,  and  recom- 
mended that  the  varicose  veins  be  removed.  This  condition 
had  no  connection  with  the  injury,  but  in  order  to  eflfect  a 
complete  cure  the  insurer  consented  to  have  the  operation  per- 
formed. No  test  was  made  for  tabes.  Hunt  has  a  great  many 
scars  showing  previous  ulcers.  The  claim  of  the  insurer  is  that 
the  principal  part  of  the  condition  was  pre-existing,  but  that 
the  accident  aggravated  the  ulcers  and  prevented  him  from 
working.  When  these  wounds  were  closed  up  the  liability  of  the 
insurer  ceased,  and  it  is  not  responsible  for  the  weakness,  pains, 
dizziness,  loss  of  memory  and  various  other  things  with  which 
he  is  now  sufiPering. 

James  J.  Hunt,  the  employee,  testified  that  now  there  are 
cuts  but  no  sores  on  his  legs.  They  are  healed  up  on  the  out- 
side but  not  on  the  inside,  and  when  he  changes  from  a  sitting 
to  a  standing  position  they  break  open,  so  that  he  is  unable  to 
stand  up  at  his  work  or  do  any  lifting.  He  claims  that  he 
would  have  been  well  if  the  operation  had  not  been  performed. 
He  is  unable  to  walk  steadily,  and  becomes  dizzy  when  he  stoops 
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to  lift  anything.  His  legs  first  began  to  bother  him  about  four 
years  ago. 

Dr.  Thomas  F.  Aiken  testified  that  he  first  examined  Hunt 
on  May  25,  1913,  when  he  complained  of  a  sick  stomach,  pains 
in  the  head  and  left  ear.  He  had,  at  that  time,  an  old  case  of 
bronchitis.  He  next  examined  him  on  June  3,  1914,  when  he 
complained  of  ulcers  on  the  leg.  Dr.  Aiken  believed  this  to  be 
a  chronic  condition,  although  the  accident  was  responsible  for 
starting  another  one.  He  advised  him  to  remain  at  home  and 
keep  his  leg  elevated  and  quiet.  This  was  a  typical  case  of  a 
patient  who  has  varicose  ulcers  of  the  leg  as  a  result  of  enlarged 
vessels  and  poor  circulation.  He  believes  the  operation  cured 
him. 

Dr.  Donald  V.  Baker  testified  that  Hunt  was  sent  to  him  for 
the  treatment  of  ulcers  of  the  right  leg.  He  performed  an 
operation  on  Aug.  9,  1914,  for  the  double  stripping  of  the  veins 
of  both  legs.  On  September  3  he  was  discharged  relieved,  and 
on  September  7  the  ulcer  was  dry  and  hard.  The  condition  of 
which  Hunt  now  complains  is  absolutely  due  to  tabes,  and  has 
nothing  to  do  with  his  varicose  condition.  The  varicose  con- 
dition is  absolutely  gone  from  his  system. 

This  case  was  very  thoroughly  investigated.  The  man  was 
examined  by  Dr.  Francis  D.  Donoghue,  as  an  impartial  physi- 
cian, on  Dec.  9,  1913.  He  had  filed  a  claim  for  an  accident 
occurring  on  April  19,  1913,  while  working  as  stevedore  for 
Daniel  Dwyer.  At  that  time  he  claimed  a  steamer  had  been  on 
fire,  and  the  fumes  had  poisoned  him,  disabling  him  for  work. 
At  that  time  the  claim  was  made  against  the  Royal  Indemnity 
Company.    On  Oct.  20,  1914,  Dr.  Donoghue  states:  — 

When  he  came  for  an  impartial  examination  to  me  on  Dec.  9,  1913, 
1  made  a  diagnosis  of  tabes,  and  1  believe  that  the  City  Hospital  records 
confirm  that  diagnosis.  When  he  came  for  the  present  examination  he 
gave  no  history  of  any  previous  claim,  and  he  denied  that  he  had  ever 
been  examined  by  me.  It  may  be  fair  to  attribute  his  mental  condition 
to  a  possible  specific  disease.  This  mental  disease  is  responsible  for  either 
his  lack  of  memory  or  his  misrepresentations. 

The  claim  for  which  he  is  now  seeking  compensation  was  an 
accident  occurring  on  April  29,  1914,  at  6.57  a.m.,  while  in  the 
employ  of  Quinn  Brothers,  by  reason  of  falling  over  the  rail  on 
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Mystic  wharf,  injuring  his  right  leg  and  bruising  the  side  of  his 
head. 

We  find,  on  the  medical  testimony  in  this  case,  that  the  re- 
sults of  the  accident  of  the  above  date  had  passed  away;  that 
the  pains  he  has,  his  loss  of  memory,  dizziness  and  weakness 
have  nothing  whatever  to  do  with  the  accident,  which  was  just 
the  skinning  of  the  ankle.  The  insurance  company  has  paid 
compensation  up  to  the  time  when  this  disability  ceased.  The 
troubles  which  he  now  has  are  referable,  in  the  opinion  of 
practically  all  the  medical  testimony  in  this  case,  to  a  specific 
disease  and  not  to  the  accident. 

We  find,  therefore,  that  he  is  not  entitled  to  any  further 
compensation,  and  that  his  incapacity  ceased  at  the  time  that 
the  insurance  company  stopped  the  payment  of  his  compensa- 
tion. 

Dudley  M.  Holman. 

Ralph  W.  Stearns. 

Mortimer  Murphy. 

Findings   and   Decision   of  the  Industrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Ac- 
cident Board  heard  the  parties  at  the  Hearing  Room  of  the 
Board  on  Thursday,  Jan.  21,  1915,  at  11.30  a.m.,  and  affirms 
and  adopts  the  findings  and  decision  of  the  committee  of  arbi- 
tration. 

The  report  of  the  committee  of  arbitration  contains  all  the 
material  evidence  in  the  case,  except  that  given  by  Dr.  Francis 
D.  Donoghue,  the  medical  adviser  of  the  Board,  at  the  hearing 
on  review. 

Dr.  Donoghue  testified  that,  in  his  opinion,  the  employee 
was  not  now  incapacitated  in  whole  or  in  part  by  reason  of  the 
personal  injury  received  by  him  on  April  29,  1914,  all  in- 
capacity  for  work  having  ceased  on  Sept.  7,  1914,  the  date  upon 
which  all  the  effects  of  the  injury  had  been  removed  through  the 
operation  which  the  insurer  had  furnished. 

The  evidence  before  the  committee  of  arbitration  showed  that 
the  employee  had  received  a  personal  injury,  arising  out  of  and 
in  the  course  of  his  employment,  on  April  29,  1914,  said  injury 
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having  been  caused  by  the  scraping  of  his  leg  and  shin.  This 
injury  accelerated  and  aggravated  an  old  condition  of  varicose 
ulcers,  superimposed  upon  the  disease  known  as  locomotor 
ataxia,  from  which  the  employee  was  suffering  at  the  time  said 
injury  occurred.  The  insurer,  desiring  to  remove  all  effects  of 
the  injury,  furnished  and  paid  for  an  operation  for  the  cure  of 
the  ulcerous  condition,  the  operating  physician  reporting  that 
on  Sept.  7,  1914,  the  ulcer  was  dry  and  hard,  and  the  employee 
free  from  all  incapacity  traceable  to  the  injury.  The  incapacity 
concerning  which  the  employee  complained  of  thereafter  had  no 
causal  relation  with  the  injury  of  April  29,  1914,  but  was  due 
solely  to  the  condition  of  locomotor  ataxia  above  referred  to. 

The  Board  therefore  finds  upon  all  the  evidence  that  all 
incapacity  for  work  of  the  employee,  as  a  result  of  the  personal 
injury  of  April  29,  1914,  ceased  on  Sept.  7,  1914;  and  the 
insurer,  having  paid  compensation  to  said  date  has  discharged 
its  full  liability  under  the  Workmen's  Compensation  Act. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Case  No.  1240. 

Clara  C.  Von  Ette,  Widow  of  George  C.  P.  Von  Ette, 

Employee. 
Globe  Newspaper  Cobipany,  Employer. 
Casualty  Company  op  America,  Insurer. 

Arising  out  op  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Inference.  Employee 
MEETS  Death  during  Working  Hours  but  Under 
Unknown  Circumstances.  Estabushed  Custom  among 
Employees  to  go  on  Roof  of  Building.  Such  Custom 
KNOWN  TO  Employer.  Exposed  to  Danger  of  falling. 
Fell  to  his  Death  from  Roof  to  Areaway  below. 
Compensation  awarded. 
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The  evidence  shows  that  the  employee,  a  man  of  cheerful  temperament,  enjoying 
good  health,  aged  forty-two,  and  having  no  financial  troubles,  left  his  home  on 
the  evening  of  June  21,  1914,  after  having  spent  a  pleasant  afternoon  with  his 
wife,  to  go  to  work  for  the  subscriber.  He  informed  his  wife  that  he  would  be 
home  on  the  2  o'clock  car  the  next  morning.  On  the  previous  evening,  J\me 
20,  he  had  made  an  appointment  with  a  fellow  employee  to  meet  him  Monday 
afternoon  and  visit  the  new  fish  pier.  His  wife  was  informed  of  this  appoint- 
ment. He  also  had  made  arrangements  to  attend  a  recital  the  following  Mon- 
day evening.  Ho  reported  at  the  office  at  the  usual  time,  and  worked  through- 
out the  evening  up  to  11  o'clock,  which  was  shortly  after  the  lunch  hour.  He 
was  in  his  usual  good  spirits,  and  shortly  before  he  was  last  seen  alive  he  in- 
vited a  fellow  employee  to  attend  the  recital  referred  to,  which  was  to  be  given 
by  his  sister,  and  at  which  the  deceased  was  to  act  as  an  usher.  He  also  in- 
vited another  member  to  attend  the  recital,  and  asked  the  latter  to  go  swim- 
ming with  him  and  partake  of  supper  at  his  home.  It  was  an  established  custom 
among  the  employees,  known  to  their  employers,  to  go  upon  the  loofs  of  the 
**Globe"  buildings  for  the  purpose  of  enjoying  fresh  air.  Nobody  testified  to 
having  seen  the  employee  alive  after  11  o'clock.  The  day  had  been  hot  and 
the  night  was  warm.  The  room  in  which  he  worked  was  low-studded,  and  in 
it  were  several  gas-burning  linotype  machines.  The  temperature  of  the  room 
always  was  above  that  of  the  temperature  outside;  the  ventilation  was  not 
good;  and  work  was  slack.  About  3.45  a.m.  Monday,  after  the  employee  had 
been  missed,  he  was  found  lying  on  the  roof  of  the  mailing  room,  in  the  areaway 
six  stories  below  the  room  in  which  he  worked.  He  was  dead  when  found. 
The  roof  upon  which  he  was  found  was  one  story  from  the  ground,  and  was 
bounded  on  the  south  side  by  the  Globe  Building  proper  and  on  the  east  by  the 
rear  wall  of  the  "Globe's"  Devonshire  Street  building. 

Held,  that  the  injury  and  death  arose  out  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Dtdsion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and  de- 
cision of  the  committee  of  arbitration. 

Ai>pealed  to  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration, 
The  arbitration  committee  appointed  imder  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Clara  C.  Von 
Ette,  widow  of  George  C.  P.  Von  Ette,  v.  Casualty  Company 
of  America,  this  being  case  No.  1240  on  the  files  of  the  Indus- 
trial Accident  Board,  reports  as  follows:  —  The  arbitration 
committee,  consisting  of  James  B.  Carroll,  of  the  Industrial 
Accident  Board,  chairman,  Louis  E.  Guillow  of  Boston,  Mass., 
representing  the  widow,  and  Atherton  N.  Hunt  of  Boston, 
Mass.,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Board  Room  of  the  Industrial  Accident  Board, 
New  Albion  Building,  Boston,  Mass.,  on  Wednesday,  Oct.  28, 
1914,  at  10  A.M. 

Charles  L.  Carr  appeared  as  counsel  for  the  widow,  and 
S.  H.  Batchelder  appeared  for  the  insurer. 
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It  was  agreed  that  George  C.  Von  Ette  met  his  death  whfle 
in  the  employ  of  the  Globe  Newspaper  Company;  that  his 
average  weekly  wages  were  $28.14;  that  he  left  a  widow  who 
was  living  with  him  at  the  time  of  his  death. 

In  compliance  with  a  request  made  by  Mr.  Carr,  attorney 
for  the  widow,  the  arbitration  committee  viewed  the  premises 
where  the  accident  occurred.  They  saw  the  surroundings,  the 
roof  adjoining  the  room  in  which  the  employee  worked,  the 
door  and  stairway  leading  from  that  room  to  the  adjoining 
roof.  It  was  a  custom  of  the  employees  of  the  Globe  Newspaper 
Company  to  go  out  on  this  adjoining  roof,  especially  on  hot 
nights  and  when  the  room  in  which  they  were  working  was 
uncomfortably  warm. 

George  C.  P.  Von  Ette  was  employed  by  the  Globe  News- 
paper Company  as  a  compositor.  On  the  night  of  June  21, 
1914,  he  left  his  home  to  go  to  his  work  as  a  compositor  on 
the  "  Boston  Globe,"  telling  his  wife  that  he  would  be  at  home 
on  the  2  o'clock  car  the  next  morning.  He  was  apparently  in 
good  health.  He  was  cheerful  in  disposition,  and  there  was  no 
evidence  introduced  tending  to  show  that  there  was  any  trouble 
between  him  and  his  wife.  He  was  apparently  contented  and 
happy.  He  made  an  appointment  with  one  of  his  fellow  work- 
ers to  meet  him  the  next  day  at  the  South  Station  at  12  m.  and 
visit  the  new  fish  pier.  He  also  made  arrangements  to  attend 
a  recital  the  following  Monday  evening  to  be  given  by  his 
sister.  He  worked  during  the  night,  and  some  time  after  the 
lunch  hour  he  talked  with  one  or  two  of  his  fellow  workers. 
Later  in  the  night  he  was  missed,  and  in  the  early  morning  he 
was  found  at  the  bottom,  on  the  roof,  six  stories  below, 
dead,  the  injury  resulting  from  a  fall  from  the  roof  of  the 
building  adjoining  the  room  in  which  he  worked. 

We  find  that  on  the  morning  of  the  22d  of  June  the  em- 
ployee went  from  the  room  in  which  he  was  working  to  the 
roof,  it  being  a  hot  night  and  he  being  in  need  of  fresh  air;  and 
while  on  the  roof  he  accidentally  slipped  and  fell  to  the  roof 
below,  where  he  met  his  death.  The  committee  of  arbitration, 
in  examining  this  roof  in  the  daytime,  saw  the  necessity  of 
exercising  great  care,  especially  in  passing  along  the  fire  es- 
capes. From  the  roof  to  the  roof  below  there  is  a  stairway  of 
iron,  as  used  in  ordinary  fire  escapes. 
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Two  questions  are  presented  in  this  case:  First,  assuming 
that  he  went  upon  the  roof  because  of  the  heat  and  close  at- 
mosphere, can  it  be  said  that  imder  those  circumstances  the 
injiuy  arose  out  of  his  employment?  Second,  is  there  sufficient 
evidence  in  the  case  to  warrant  us  in  finding  that  in  leaving  the 
composing  room  he  went  upon  the  adjoining  roof  for  fresh  air 
and  that  he  accidentally  fell  while  upon  the  roof  for  this  pur- 
pose? 

The  testimony  was  substantially  as  follows.  Mrs.  Clara  C. 
Von  Ette  stated:  — 

I  have  been  married  ei^teen  years  last  June,  and  during  this  time  my 
husband  has  worked  as  a  printer.  For  the  past  five  years  he  has  been 
employed  by  the  Globe  Newspaper  Company.  I  do  not  know  of  any 
troubles  he  had.  He  was  in  very  good  health  at  the  time  of  his  death. 
Five  years  ago  he  had  t3rphoid  fever,  and  three  years  ago  tonsillitis,  which 
was  the  last  time  he  had  a  doctor.  He  had  a  very  cheerful  disposition 
and  was  always  full  of  life,  always  jollying.  I  do  not  know  of  him  ever 
being  despondent.  He  spent  his  spare  time  at  home,  reading  or  writing, 
playing  the  piano  or  singing,  and  sometimes  he  worked  in  the  garden. 
I  never  had  any  trouble  getting  along  on  the  wages  my  husband  made. 
The  night  he  was  killed  he  left  the  house  at  half  past  6  or  twenty  minutes 
of  7.  We  had  six  or  seven  callers  on  Sunday  afternoon  and  he  seemed 
very  happy  all  the  time.  I  did  not  notice  that  he  was  any  different  when 
he  left  this  Sunday  evening  than  he  was  other  times.  My  husband  is 
German,  and  it  was  his  custom  to  have  a  glass  of  ale  with  his  meals.  My 
health  was  very  good  at  the  time  of  my  husband's  death.  We  were  always 
very  happy  together.  My  hiisband  told  me  that  he  was  going  to  the  new 
fish  pier  on  Monday  at  12  o'clock  with  Mr.  Cullen,  and  he  had  plans 
made  to  attend  a  recital  on  Monday  night.  EQs  sister  was  giving  this 
recital  and  he  was  going  to  be  an  usher.  When  he  left  home  on  Sunday 
evening  he  said  he  would  be  home  about  2  o'clock.  My  husband  was 
forty-two  years  old.  On  Sunday  evening  he  had  his  glass  of  ale  the  same 
as  usual. 

Frank  X.  Rooney  testified:  — 

I  have  been  employed  by  the  Globe  Newspaper  Company  for  the  past 
ten  years.  During  the  past  year  I  have  been  assistant  superintendent. 
Before  this  time  I  was  chairman  of  what  is  called  the  chapter  (this  is  an 
organization  of  the  men  in  the  office),  and  I  represented  the  men  and 
voiced  their  complaints.  The  men  had  a  great  habit  of  going  out  on  the 
roof  in  the  hot  weather.  The  only  rule  posted  up  was  one  in  regard  to 
the  men  leaving  their  work  except  on  business.  There  was  no  toilet  room 
in  the  room  where  Von  Ette  was  working. 
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'Sidney  A.  Dudley  testified:  — 

I  am  employed  as  a  compositor  for  the  Globe  Newspaper  Company  on 
the  night  shift.  On  the  night  of  Mr.  Von  Ette's  death  I  went  to  work 
at  7.15,  and  I  got  through  the  next  morning  at  1.45.  The  time  allowed 
for  lunch  was  from  10.15  to  10.45.  I  saw  Mr.  Von  Ette  that  ni^t  before 
lunch.  He  asked  me  if  I  cared  to  go  to  some  music  recital,  as  he  had  a 
couple  of  complimentary  tickets.  He  said  he  was  going  to  be  an  usher, 
and  if  I  would  go  he  would  look  out  for  me.  I  would  not  question  the 
fact  that  it  was  the  custom  for  some  of  the  men  to  go  out  on  the  roof, 
although  I  never  paid  any  strict  attention  to  it.  It  is  pretty  hot  in  the 
compositor's  room  in  the  summer.  I  have  known  the  temperature  to  be 
110.  Business  was  slack  on  the  night  of  Mr.  Von  Ette's  death.  The  lunch 
room  was  in  the  main  building,  but  it  was  not  necessary  to  go  up  on  the 
roof  to  get  to  this  room.  Lunches  were  not  served  in  the  lunch  room  at 
night. 

Edward  B.  Britt  testified:  — 

I  am  employed  by  the  Globe  Newspaper  Company  and  was  working 
there  the  night  Mr.  Von  Ette  was  killed.  I  saw  Mr.  Von  Ette  a  few 
minutes  after  lunch.  I  was  working  along  side  of  him,  and  as  far  as  I 
could  see  he  was  sober.  About  11  o'clock  he  came  along  with  a  galley 
in  his  hand.  He  said,  "I  wish  to  Heaven  you  had  this,"  and  I  said,  "I 
am  tickled  to  death  that  I  haven't  it."  I  did  not  see  him  after  this  con- 
versation. About  two  or  three  years  ago  he  told  me  his  wife  was  in  poor 
health. 

Arthur  H.  Tibbitts  testified:  — 

I  was  employed  by  the  Globe  Newspaper  Company  on  the  ni^t  of 
Mr.  Von  Ette's  death.  They  have  a  system  of  ventilation  down  there, 
but  I  do  not  think  it  ventilates  very  well.  I  worked  on  the  same  floor 
with  Mr.  Von  Ette.  Where  he  worked  was  pretty  hi^  up,  and  some 
nights  it  was  unbearable,  even  working  side  of  the  window.  I  saw  Mr.  Von 
Ette  just  after  lunch  on  the  night  of  his  death,  perhaps  about  quarter 
of  11.  He  hailed  me  and  told  me  about  a  recital  that  was  to  be  held 
Monday  night,  and  asked  me  if  I  would  attend.  I  told  him  that  I  did 
not  think  I  would  because  I  had  to  work.  He  asked  me  to  invite  the 
folks,  and  told  me  that  he  would  be  there  and  woiild  look  out  for  them. 
He  said  his  wife  was  going  away  the  latter  part  of  the  week  to  visit  a 
friend,  and  invited  me  to.  go  swimming  with  him  at  Tenean  Beach,  then 
to  have  supper  with  him  and  go  to  work  from  his  house  the  next  day. 
I  did  not  notice  anything  out  of  the  way  when  I  was  talking  with  him. 
It  seems  to  me  that  he  was  very  cheerful  that  night.  I  understood  that 
his  wife  was  well. 
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William  H.  Cunningham  testified:  — 

I  was  working  for  the  Globe  Newspaper  Company  at  the  time  of  Mr. 
Von  Ette's  death.  I  saw  Mr.  Von  Ette  after  Imich,  some  time  after  11 
o'clock.    At  that  time  he  showed  no  signs  of  having  had  liquor. 

Edward  A.  Boyle  testified:  — 

I  am  employed  as  a  printer  by  the  Globe  Newspaper  Company,  and 
was  working  there  at  the  time  of  Mr.  Von  Ette's  death.  I  saw  Mr.  Von 
Ette  on  the  night  of  his  death,  and  he  seemed  unusually  cheerful  and 
perfectly  sober.  It  was  the  custom  of  the  men  to  go  out  on  both  roofs 
to  get  the  fresh  air  or  to  cool  off  on  hot  nights.  When  Mr.  Von  Ette 
was  found  he  had  on  his  working  apron,  his  sleeves  were  rolled  up  and 
his  hands  were  dirty  from  work. 

Robert  F.  Murray  testified:  — 

I  was  employed  as  a  printer  by  the  Globe  Newspaper  Company  on  the 
night  Mr.  Von  Ette  met  with  his  death.  I  saw  Mr.  Von  Ette  after  lunch 
that  night,  and  he  seemed  to  be  cheerful  and  sober.  As  I  remember  it 
this  was  a  warm  night.  There  was  a  practice  among  the  men  to  go  out 
on  the  roof  overhead.  A  light  from  another  biiilding  shone  on  the  lower 
roof,  but  the  upper  roof  was  always  dark  at  night. 

John  F.  Cullen  stated:  — 

I  was  working  for  the  Globe  Newspaper  Company  at  the  time  of  Von 
Ette's  death.  I  had  made  an  engagement  with  Mr.  Von  Ette  to  go  to 
the  fish  pier  of  the  Hamburg  American  line  at  12  o'clock  on  Monday, 
the  day  following  Mr.  Von  Ette's  death. 

Attached  is  a  copy  of  the  medical  examiner's  report. 

We  find  that  on  the  night  the  employee  met  with  the  injury, 
following  the  custom  which  had  prevailed  in  the  establishment, 
he  went  upon  the  roof;  that  it  was  a  hot  night;  that  the  ven- 
tilation in  the  room  where  he  worked  was  poor  and  he  went  out 
to  get  the  fresh  air;  that  the  building  adjoining,  on  the  roof 
of  which  the  employee  went,  was  the  property  of  the  employer. 
There  is  no  evidence  in  the  case  pointing  to  any  other  reason 
for  his  going  upon  the  roof  except  for  the  purpose  iUustrated, 
to  wit,  to  get  away  from  the  heat  and  get  into  the  fresh  air, 
and  we  further  find  that  in  so  doing  he  was  within  the  scope  of 
his  employment  and  that  the  injury  arose  out  of  and  in  the 
course  of  his  employment.     (Sheehy  v.  Great  Southern  &  West- 
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era  Railway,  6  Butt.  W.  C.  C.  927;  S.  S.  Swansea  Val  v.  Rice, 
4  Butt.  W.  C.  C.  298;  Lee  v.  Stag  Line  Ltd.,  5  Butt.  W.  C.  C. 
660.  Also  see  McKinnon  v.  Miller,  2  Butt.  W.  C.  C.  64; 
Marshall  v.  Owners  of  Ship  "Wild  Rose,"  3  Butt.  W.  C.  C. 
514;  Martin  v.  Lovibond  &  Sons  Ltd.,  7  Butt.  W.  C.  C.  423; 
Sharp  V.  Johnson,  7  M.  S.  28.) 

We  find,  therefore,  that  the  widow,  Clara  C.  Von  Ette,  is  en- 
titled to  compensation  of  $10  a  week  for  a  period  of  three 
hundred  weeks  beginning  June  22,  1914.  The  requests  asked 
for  by  the  dependent,  in  so  far  as  inconsistent  with  these  rul- 
ings and  findings,  are  overruled. 

James  B.  Carroll. 
Louis  E.  Guillow. 

Atherton  N.  Hunt  dissents. 

Medical  Examiner's  Report. 

District  Attorney  notified  on  the  twentynsecond  day  of  June,  1914,  of 
death  of  George  C.  P.  Von  Ette,  whose  death  was  supposed  to  have  come 
by  violence;  took  charge  and  reports:  — 

History:  The  body  of  the  deceased,  a  man  about  forty-five  years  old, 
married,  living  at  19  Gibson  Street,  Dorchester,  a  compositor  in  the 
employ  of  the  Globe  Newspaper  Company,  was  discovered  lying  some- 
what as  found  (see  medical  examination)  June  22,  1914,  at  3.45  a.m.,  by 
Charles  A.  Ransden  of  69  Empire  Street,  Allston,  a  fellow  employee, 
while  searching  for  him  because  he  had  been  missing  from  the  composing 
room  on  the  seventh  floor  for  three  or  four  hours. 

Daniel  J.  Cahalan  of  12  Juliet  Street,  Dorchester,  an  employee  in  the 
mailing  room  of  the  newspaper,  which  is  directly  beneath  the  roof  on 
which  the  body  lies,  states  on  June  20  (this  should  be  June  21),  at  about 
11.05  P.M.,  he  heard  a  thud  on  the  roof,  which  he  thought  was  due  to  the 
closing  of  one  of  the  metal  ventilating  hatch  covers.  When  discovered 
the  body  was  Ijdng  face  down,  "in  a  heap,"  in  a  southwest  comer  of  the 
roof  on  which  the  body  is  lying. 

On  examination  by  the  surgeon  accompanying  the  Relief  Station  ambu- 
lance at  4  A.M.  he  was  pronounced  dead. 

He  is  known  to  have  gone  out  for  luncheon  during  the  evening,  and  to 
have  been  seen  after  his  return.  Some  of  his  fellow  employees  think  that 
he  had  been  taking  liquor;  others  state  that  they  saw  nothing  irr^ular 
in  his  behavior. 

EQs  wife  is  s^d  to  be  in  poor  health,  Von  Ette  at  times  being  depressed 
in  spirits,  and  remarking  that  some  time  he  would  wind  it  all  up. 

The  report  of  the  police  of  Division  2,  Boston  police  department  is  on 
file. 
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Medical  ezaminalion:  Roof  over  street  floor  at  53  Devonshire  Street, 
June  22,  1914;  4.25  a.m.  Body  that  of  a  man  about  forty-five  years  old; 
length,  about  5  feet,  6  inches;  weight,  about  180  pounds;  light  brown 
hair;  smooth  face;  bald;  brown  eyes;  left  pupil  .6,  right,  .4  centimeters 
in  diameter.  The  lids  of  both  eyes  plum  colored;  blood  issues  from  the 
nose;  the  ears  negative.  The  nose  fractured.  The  skull  apparently 
intact.    Cool,  limp. 

The  chin  on  its  under  side  shows  a  transverse  lacerated  and  contused 
wound  1.5  inches  long,  penetrating  to  the  bone.  The  lower  lip,  on  its 
under  side  opposite  the  upper  teeth,  shows  a  perforating,  transverse, 
lacerated  wound  1  inch  long.  The  lower  jaw  fractured  at  its  middle. 
The  mouth  yields  a  stale  alcoholic  odor. 

The  cervical  spine  negative. 

Clad  in  ticking  apron,  blue  serge  vest  and  trousers,  white  shirt  with 
black  stripes,  collar  and  necktie,  open  in  front,  shoes  and  socks,  it  lies  at 
full  length  on  its  back  on  a  slanting  roof  covering  that  part  of  the  first 
story  of  the  building  at  53  Devonshire  Street  above  which  is  an  areaway 
bounded  on  the  south  side  by  the  "Boston  Globe"  building.  The  room 
beneath  this  roof  is  used  as  the  newspaper  mailing  room.  Beside  the 
body  is  a  metal  ventilating  hatch,  the  cover  of  which  at  its  middle  is  much 
bent  downwards.  The  lower  part  of  the  apron  shows  an  eight-inch  blood 
soaked  area. 

The  ribs  of  both  sides  freely  movable  and  crepitant.  The  lower  extrem- 
ities negative. 

The  body  ordered  removed  by  Lewis,  Jones  A;  Son  to  the  Northern 
District  Mortuary,  and  there  delivered  June  21,  1914,  at  5.15  a.m. 

Premises:  Examination  shows  an  areaway,  the  bottom  of  which  is  a 
slanting  roof  of  a  ground-floor  room  about  10  by  30  feet,  sloping  from 
east  to  west  at  an  angle  of  about  20  degrees.  The  south  side  of  the  area 
is  bound  by  the  north  wall  of  the  Qlobe  Building,  seven  stories  high,  the 
roof  flat  and  guarded  by  a  hand  rail  2§  feet  high,  the  lower  rail  about  8 
inches  above  the  roof.  The  east  side  is  formed  by  the  rear  wall  of  the 
building  at  53  Devonshire  Street,  five  stories  high,  the  roof  of  which  is 
flat.  An  iron  fire-escape  bridge  passes  from  this  roof  diagonally  across 
the  southeast  comer  of  the  area  to  the  Globe  Building,  at  the  fifth 
floor  level.  This  bridge,  with  its  side  rail,  shows  no  marks.  A  skylight 
screen  bound  by  a  metal  edge  about  .5  by  .5  inches  in  section,  at  the  level 
of  the  second  story  of  the  Devonshire  Street  Building,  together  with  a 
gutter  attached  to  the  same  roof  at  a  point  directly  above  the  place  where 
the  body  lay,  are  bent  strongly  downwards.  A  window  in  the  composing 
room  on  the  seventh  floor  of  the  Globe  Building  opens  on  to  the  areaway, 
but  directly  beneath  it  is  the  bridge  above  noted.  The  roof  of  the  Globe 
Building  is  reached  by  a  stairway  passing  out  of  the  composing  room,  and 
from  this  the  roof  of  the  Devonshire  Street  Building,  two  stories  lower, 
may  be  reached  by  an  iron  stairway.  The  latter  roof  may  also  be  reached 
by  fire-escape  balconies  and  stairways,  accessible  through  the  windows  of 
the  composing  room. 
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On  removal  of  the  clothing  and  further  examination  (at  the  Northern 
District  Mortuary,  Jime  22,  10  a.m.)  the  following  conditions  are  dis- 
closed: extensive  abraded  contusion  of  the  left  elbow;  well-marked  con- 
tusions of  the  skin  of  the  chest  and  right  flank.  The  right  wrist  fractured, 
the  hand  bent  sharply  inwards;  the  lower  end  of  the  radius  comminuted; 
the  skin  of  the  ulnar  side  abraded.  The  right  forearm  on  the  ulnar  side 
near  the  elbow  and  the  back  side  of  the  upper  arm  show  extensively  dry 
red  contusions.  The  left  lower  leg  near  the  knee  bruised  on  its  inner 
side.    The  pelvis  intact. 

Comment:  The  injuries  disclosed  by  examination  are  consistent  with 
those  caused  by  falls  from  a  considerable  height.  The  woimds  of  the  chin 
and  lip  and  the  fracture  of  the  jaw  are  injuries  such  as  would  result  from 
contact  between  the  under  side  of  the  chin  and  some  projecting  object 
ie,g,,  the  edge  of  the  skylight  screen)  while  falling.  It  is  probable  that 
the  force  of  descent  was  broken  in  some  such  manner,  and  that  when  the 
body  reached  the  roof  on  which  it  was  found  it  struck  on  its  front  and 
left-hand  side. 

The  points  from  which  the  fall  could  have  taken  place  are  the  fire- 
escape  bridge,  which  is  bounded  by  a  rail  3  feet  high,  and  the  roof  of  the 
Devonshire  Street  Building,  and  I  am  of  the  further  opinion  that  George 
C.  P.  Von  Ette  came  to  his  death  from  multiple  injuries  by  precipitating 
from  a  height  under  circumstances  imknown. 

G.  B.  McGbath, 
Medical  Examiner. 

Findings   and   Decision   of  the  Industrial  Accident   Board   on 

Review. 

The  claini  for  review  having  1>een  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  Feb.  4,  1915,  at  10.30 
A.M.,  and  affirms  and  adopts  the  findings  and  decision  of  the 
committee  of  arbitration. 

Accompanied  by  counsel  for  the  insurer  and  claimant,  the 
Board  took  two  views  of  the  premises  where  the  accident  oc- 
curred, one  on  the  date  of  the  review,  and  the  second  on  Sun- 
day, February  28,  shortly  after  11  p.m.,  on  which  day  of  the 
week,  and  at  about  which  hour,  the  deceased  employee  was 
last  seen  alive.  The  Board  saw  the  surroundings,  the  composing 
room  in  which  Von  Ette  worked,  the  roof  of  the  Globe  Building 
proper  and  the  stairway  leading  to  it,  the  window  looking  out 
from  the  composing  room  on  to  the  areaway  in  which  his  body 
was  found,  the  roof  of  the  adjoining  Devonshire  Street  Build- 
ing of  the  "Globe,"  the  fire  escape  leading  down  to  it  from  the 
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composing  room,  the  place  where  the  body  was  found  and  the 
iron  grating  which  it  struck  in  its  descent  from  the  roof. 

The  decision  of  the  Board  is  based  on  the  observations  made 
by  the  members  in  their  views  of  the  premises,  on  the  evidence 
heard  by  the  committee  of  arbitration,  a  verbatim  copy  all  of 
which  is  attached  hereto,  and  such  new  evidence  as  was  pre- 
sented and  admitted  on  review,  which  new  evidence  is  at- 
tached to  this  report  and  was  as  follows:  A  certified  copy  of  the 
temperature  report  of  the  United  States  Weather  Bureau  at 
Boston,  covering  the  hours  between  1  p.m.,  on  Sunday,  June  21, 
1914,  and  8  A.M.,  on  the  following  day,  on  which  latter  day 
Von  Ette's  body  was  found;  a  certified  copy  of  the  report  of  the 
Weather  Bureau,  giving  the  character  of  Sunday,  June  21,  as 
regards  the  sun  and  moon;  a  copy  of  the  office  rules  of  the 
Globe  Newspaper  Company,  which  were  identified  by  the  Board 
as  the  same  as  those  posted  in  the  composing  room,  the  only 
one  which  is  material  to  this  case  being  as  follows:  "No  em- 
ployee shall  leave  the  composing  room  during  working  hours, 
except  on  office  business,  without  permission  of  the  man  in 
charge; "  and  five  photographs  of  the  premises,  marked  and 
indexed  by  counsel  for  insurer  and  employee,  as  follows:  — 

Index  to  Photogbaphs. 
I.  Upper  roof  of  Globe  Building. 

A.  Lunch  room. 

II.   Upper  roof  of  Globe  Building. 

B.  Point  directly  over  spot  where  body  struck  in  its  fall.    (I  and 

II  are  d]ffa*ent  views  of  same  roof.) 

III.  Lower  roof  of  Globe  Building. 

C.  Window  in  composing  room  from  which  iron  stairway  leads. 

D.  Devonshire  Street  side  of  roof. 

E.  Iron  fence  guarding  Devonshire  Street  side  of  roof. 

F.  End  of  iroli  bridge  more  fully  shown  in  view  IV. 

IV.  Lower  roof  of  Globe  Building. 

C.  Window  in  composing  room  from  which  iron  stairway  leads. 

D.  Devonshire  Street  side  of  roof. 

E.  Iron  fence  guarding  Devonshire  Street  side  of  roof  (seen 

through  iron  bridge). 

F.  Iron  bridge  (end  seen  in  view  III.). 

G.  Window  opening  from  composing  room  and  directly  over  spot 

where  body  struck  in  its  fall. 
H.    Point  directty  over  spot  where  body  struck  in  its  fall. 
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V.   Lbwer  roof  of  Globe  Building. 

H.    Point  directly  over  spot  where  body  struck  in  its  fall. 
F.    Iron  bridge  (seen  also  in  views  III.  and  IV.).    (III.,  IV.  and 
V.  are  different  views  of  same  roof.) 

Counsel  for  the  insurer  offered  three  additional  photographs 
showing  interior  of  the  composing  room,  which  were  objected 
to  by  counsel  for  the  claimant  as  not  being  a  fair  and  adequate 
representation  of  the  floor  on  which  the  deceased  worked.  The 
objection  was  sustained  and  these  photographs  excluded. 

This  is  a  case  like  several  which  have  been  decided  by  this 
Board  and  a  great  many  under  the  British  act,  where  a  man 
meets  his  death  during  the  hours  in  which  he  is  employed,  but 
under  circumstances  unknown.  In  such  cases  the  claimant  can 
succeed  only  if  circumstances  are  testified  to  from  which  a 
reasonable  man  can  infer  that  death  occurred  in  the  course  of 
and  arose  out  of  the  employment.  A  very  different  proposition 
would  confront  us  if  it  were  necessary  to  infer  that  the  deceased 
was  in  the  exercise  of  due  care.  Fortunately,  under  this  act, 
the  doctrine  of  due  care  has  been  done  away  with.  The  same 
degree  of  probative  evidence  is  required  as  in  an  ordinary  action 
of  law,  but  this  does  not  mean  that  the  claimant  must  demon- 
strate his  case.  It  only  means  if  there  is  no  evidence  in  his 
favor  upon  which  a  reasonable  man  can  act,  he  will  fail.  If  the 
evidence,  though  slight,  is  yet  sufficient  to  make  a  reasonable 
man  conclude  in  his  favor  upon  the  vital  points,  then  his  case 
is  proved.  (Sponatski's  Case,  220  Mass.  526,  528.)  Here  we 
believe  the  evidence  is  sufficient  to  warrant  the  inference  that 
Von  Ette's  death  was  the  result  of  injuries  received  in  the 
course  of  and  arising  out  of  his  employment. 

Many  cases  of  death  under  similar  circumstances  were  cited 
by  learned  counsel  for  the  insurer  and  the  employee.  Cases 
are  really  valuable  in  so  far  as  they  contain  principles  of  law. 
They  are  also  of  use  to  show  the  way  different  judges  regard 
facts.  Cases  similar  to  this  have  been  decided  both  for  and 
against  the  claimant  by  the  Court  of  Appeal  and  the  House  of 
Lords  in  England,  and  in  some  of  them  it  is  difficult  to  recon- 
cile the  different  decisions. 

In  the  case  at  bar  the  evidence  shows  that  Von  Ette,  a  man 
of  jolly  temperament,  forty-two  years  old,  enjoying  good  health 
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and  suffering  from  no  financial  troubles^  on  the  evening  of 
June  21^  after  having  spent  a  pleasant  afternoon  with  his  wife 
and  several  callers,  left  his  home  in  Dorchester  to  go  to  his 
work  as  compositor  on  the  "Globe,"  where  he  had  been  em- 
ployed for  five  years,  telling  his  wife  that  he  would  be  home  on 
the  2  o'clock  car  the  next  morning.  On  the  Saturday  night 
prior  (June  20)  he  had  made  an  appointment  with  a  fellow 
employee  to  meet  him  Monday  afternoon  and  visit  the  new  fish 
pier.  He  told  his  wife  of  this.  He  also  had  made  arrange- 
ments to  attend  a  recital  the  following  Monday  evening  to  be 
given  by  his  sister.  He  worked  throughout  the  evening  up  to 
11  o'clock,  which  was  shortly  after  the  lunch  hour.  He  was  in 
his  usual  good  spirits,  and  shortly  before  he  was  last  seen  alive 
he  invited  a  fellow  employee  to  attend  his  sister's  recital,  telling 
him  that  he  would  look  after  him  as  he  was  going  to  be  an 
usher.  Just  after  the  lunch  hour  he  also  invited  another  em- 
ployee to  this  recital,  and  asked  the  latter  out  to  his  house  later 
in  the  week  to  go  swimming  at  Tenean  Beach  and  afterwards 
take  supper  with  him. 

Nobody  testified  to  having  seen  him  alive  after  11  o'clock. 
It  had  been  a  hot  day;  the  night  was  warm;  the  room  in  which 
he  worked  was  low  studded;  in  it  were  several  gas-burning 
linotype  machines;  the  temperature  of  the  room  was  always 
above  the  temperature  outside;  the  ventilation  of  the  room  was 
not  good  in  summer;  work  was  slack.  It  was  customary  for  the 
men  to  go  out  on  the  roof  of  the  "Globe"  buildings  for  fresh 
air.  About  3.45  a.m.,  Monday,  Von  Ette,  having  been  missed, 
was  found  lying  on  the  roof  of  the  mailing  room,  six  stories 
below  the  room  where  he  worked,  dead.  He  was  in  his  working 
clothes,  his  sleeves  were  rolled  up  and  his  hands  were  dirty  from 
work.  The  roof  on  which  he  was  found  was  one  story  from  the 
ground  and  bounded  on  the  south  side  by  the  Globe  Building 
proper,  seven  stories  high,  and  on  the  east  by  the  rear  wall  of 
the  "Globe's"  Devonshire  Street  building,  so  called,  five  stories 
high.  Both  roofs  were  used  by  the  employees,  with  the  implied 
consent  of  the  employer,  for  the  purpose  of  refreshing  them- 
selves in  the  open  air.  The  roof  of  the  Devonshire  Street 
building  is  reached  by  a  fire  escape  running  down  from  the 
room  in  which  Von  Ette  worked. 
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In  Furnivall  v.  Johnson's  Iron  &  Steel  Co.,  Ltd.,  5  B.  W. 
C.  C.  43,  a  workman  employed  as  a  puddler  in  an  iron  works 
left  the  door  of  his  furnace  about  3  o'clock  in  the  morning  to 
go  to  the  blacksmith  shop  which  was  about  five  minutes'  walk 
away,  and  the  route,  which  was  well  lighted  and  known  per- 
fectly to  the  workman,  ran  along  the  bank  of  a  canal.  About 
eight  hours  later  he  was  found  drowned  in  the  canal.  The 
county  court  judge  drew  the  inference  that  he  met  his  death  by 
accident,  and  the  Court  of  Appeal  held  he  was  justified  in  so 
doing.  Counsel  for  the  appellants  (the  employers)  suggested, 
"He  may  have  committed  suicide,"  to  which  Farwell,  L.J., 
replied:  "The  court  never  infers  a  crime.  In  the  absence  of 
evidence  you  cannot  impute  a  crime."  A  similar  case  is 
Richardson  v.  Ship  "Avonmore,"  5  B.  W.  C.  C.  34.  In  both 
of  these  cases  the  men  had  started  on  errands  connected  with 
their  employment.  How  they  met  death  was  unknown,  but 
they  were  within  the  ambit  of  their  employment. 

In  Von  Ette's  case  he  met  his  death  in  the  course  of  his 
employment.  An  injury  occurs  "in  the  course  of  his  employ- 
ment" if  it  occurs  while  the  employee  is  doing  what  a  man  so 
employed  may  reasonably  do  within  a  time  during  which  he  is 
employed,  and  at  a  place  where  he  may  reasonably  be  during 
that  time.  (Moore  v.  Manchester  Lines,  Ltd.  (1910),  H.  C. 
498;  3  B.  W.  C.  C.  527.) 

In  Lee  v.  Stag  Line,  Ltd.,  a  stoker  disappeared  at  sea  under 
unknown  circumstances.  About  an  hour  before  his  disappear- 
ance he  had  gone  on  deck  and  had  returned  to  the  stoke  hole. 
The  county  judge  inferred  that  the  accident  arose  out  of  the 
employment  and  in  the  decision  of  the  Court  of  Appeal,  dis- 
missing the  appeal  of  the  employers,  Farwell,  L.J.,  said:  "Get- 
ting a  breath  of  fresh  air  is  as  much  in  the  course  of  his  em- 
ployment as  working  in  the  stoke  hole." 

The  evidence  here  shows  an  established  custom  among  the 
employees,  known  to  the  employer,  to  go  upon  the  roofs  of  the 
"Globe"  buildings.  Going  out  on  the  roof  of  the  Devonshire 
Street  building  for  the  purpose  of  obtaining  fresh  air  was  an  act 
incident  to,  or  connected  with,  the  performance  of  the  duties 
of  Von  Ette's  employment,  or  the  enjoyment  in  a  reasonable 
and  proper  manner  of  those  rights  and  privileges  to  which  he 
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was  entitled  as  preparation  for  his  active  work  in  a  reasonable 
and  proper  manner.  Von  Ette  had  a  right  to  be  on  the  roof  of 
the  Devonshire  Street  building,  from  which  we  find  he  fell. 
His  employers  had  recognized  the  right  of  the  employees  to  use 
this  roof  by  erecting  a  fence  on  the  Devonshire  Street  side  foi^ 
the  safety  of  the  employees.  So,  it  cannot  be  said  that  in  going 
up  on  the  roof  and  in  falling  therefrom  Von  Ette  lost  his  life 
through  a  new  and  added  peril  to  which,  by  his  own  conduct, 
he  exposed  himself,  and  not  through  any  peril  which  his  con- 
tract of  hire  involved.  It  was  an  incident  of  his  employment 
to  go  up  on  the  roof.  That  the  danger  of  falling  from  the  roof 
was  contemplated  is  shown  in  the  erection  by  the  employer,  at 
the  suggestion  of  the  chairman  of  the  "Globe"  chapter,  who 
at  the  time  of  accident  was  assistant  superintendent  of  the 
Globe  Newspaper  Company,  of  a  fence  on  the  Devonshire 
Street  side.  The  danger  of  falling  from  the  roof  on  the  side 
abutting  the  areaway  was  just  as  great.  In  a  great  many 
cases  the  words  "in  the  course  of"  and  "arising  out  of"  do  not 
admit  of  separate  consideration,  and  this  seems  to  be  one  of 
those  cases.  If  this  accident  took  place  in  the  course  of  Von 
Ette's  employment  it  indubitably  arose  out  of  it. 

The  Board  finds  on  all  the  evidence  that  some  time  towards 
midnight  of  June  21,  or  early  in  the  morning  of  June  22,  the 
employee  went  from  the  room  in  which  he  was  working,  the 
room  being  hot  and  the  work  being  slack,  to  the  roof  of  the 
Devonshire  Street  building,  which  is  part  of  the  "Globe" 
premises,  he  being  in  need  of  fresh  air,  and  it  being  customary 
to  use  this  roof  for  that  purpose,  and  that  while  on  this  roof  he 
accidentally  walked  over  the  edge,  or  became  dizzy  and  slipped 
off,  into  the  areaway  and  fell  to  his  death.  We  find  that  in 
going  upon  said  roof  he  was  acting  within  the  scope  of  his  em- 
ployment, and  that  his  death  was  the  result  of  injuries  arising 
out  of  and  in  the  course  of  his  employment.  We  find  that  he 
did  not  commit  suicide  and  that  he  was  not  imder  the  influence 
of  liquor. 

We  find,  further,  that  Mrs.  Clara  C.  Von  Ette,  widow  of  the 
employee,  George  C.  P.  Von  Ette,  who  lived  with  him  at 
the  time  of  his  injury,  is  conclusively  presumed  to  be  wholly  de- 
pendent upon  him  for  support,  and  is,  therefore,  entitled  to  the 
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pajment  of  a  weekly  compensation  of  $10  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injury,  that  is,  from 
June  21,  1914. 

Requests  of  insurer  and  dependent  for  rulings  and  findings, 
attached  hereto,  are  granted  in  so  far  as  consistent  with  the 
findings  of  the  Board  and  denied  in  so  far  as  inconsistent  there- 
with. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 
Joseph  A.  Parks. 

Dissenting  Opinion. 
The  imdersigned  members  of  the  Board  are  imable  to  reach 
the  conclusion  that  the  death  of  the  deceased  arose  out  of  his 
employment.  He  was  a  compositor,  and  on  the  night  of  his 
death  his  working  hours  were  from  7.15  p.m.  to  1.45  a.m.,  during 
which  time  he  would  be  on  duty,  with  the  exception  of  a  half 
hour  for  limch  from  10.15  p.m.  to  10.45  p.m.  He  was  last  seen 
alive  about  11  o'clock  on  the  night  of  June  21,  1914,  at  his 
machine,  on  the  seventh  floor  of  the  building.  His  body  was 
found  at  3.45  a.m.  the  next  morning,  lying  on  the  top  of  a  roof 
two  stories  below  the  floor  on  which  he  was  last  seen  at  work. 
The  place  on  the  roof  where  the  body  was  found  was  at  a 
point  under  a  window  of  the  room  adjoining  the  one  where  he 
worked  on  the  seventh  floor.  His  body  was  where  it  probably 
would  have  landed  if  he  had  dropped  from  this  window,  or  if 
he  had  fallen  from  the  edge  of  another  roof  above  the  one  on 
which  he  was  foimd,  which  he  could  have  reached  by  going 
down  a  flight  of  iron  stairs  which  led  from  another  window  in 
the  room  adjoining  the  one  in  which  he  worked.  This  flight 
of  outdoor  stairs  was  of  the  usual  fire-escape  construction.  The 
place  from  which  the  employee  must  have  fallen  from  the  edge 
of  this  roof,  if  he  did  so  fall,  was  at  a  distance  of  about  twenty- 
three  feet  from  the  point  where  the  iron  stairs  reached  the  roof. 
In  other  words,  if  the  employee  fell  from  the  edge  of  this  roof, 
after  coming  down  the  stairs,  he  had  to  walk  some  twenty-three 
feet  from  the  point  where  he  came  down  on  to  the  roof,  in  order 
to  reach  the  edge  of  the  roof,  where  it  would  be  necessary  for  him 
to  fall  in  order  that  his  body  would  land  where  it  was  found. 
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The  conclusion  of  the  majority  is  that  he  fell  from  the  edge 
of  this  roof,  having  reached  the  roof  by  means  of  the  iron  stair- 
way, and  then  having  walked  across  said  roof  to  the  edge,  23 
feet  distant.  A  rule  had  been  printed  and  posted  in  the  rooms 
and  on  the  floor  where  the  employee  worked  for  a  considerable 
time  which  provided  that  "no  employee  shall  leave  the  compos- 
ing room  dming  working  hom^,  except  on  office  business,  with- 
out permission  of  the  man  in  charge."  There  was  testimony  in 
the  case,  as  to  the  practice  of  men  leaving  by  the  window  and 
going  down  the  iron  stairs  to  the  roof  to  get  the  air,  as  follows: 
Frank  X.  Rooney,  testified,  "The  men  had  a  great  habit  of 
going  out  on  the  roof  in  the  hot  weather."  Sidney  A.  Dudley 
testified,  "I  would  not  question  the  fact  that  some  of  the  men 
did  go  out  on  the  roof,  but  I  did  not  pay  any  particular  atten- 
tion to  it.  I  think  it  was  the  common  practice."  Edward  A. 
Boyle  testified,  "It  was  the  custom  of  the  men  to  go  out  on 
both  roofs  to  get  the  fresh  air  or  to  cool  oflf  on  hot  nights." 
Robert  F.  Murray  testified,  "There  was  a  practice  among  the 
men  to  go  out  on  the  roof  overhead."  The  evidence  before  the 
conunittee  as  to  the  temperature  in  the  room  where  the  em- 
ployee worked  during  the  night  of  his  death  was  as  follows: 
Robert  F.  Murray  testified,  "As  I  remember  it,  this  was  a 
warm  night."  The  evidence  as  to  the  outdoor  temperature 
diuing  that  night  from  the  United  States  Weather  Bureau  in 
Boston,  submitted  to  the  Board,  was  as  follows:  — 


June  21,  1915.         Degrees. 

lp.M., 74 

2  p.m., 77 

3  p.m., 78 

4  p.m., 77 

5  P.M., 73 

6  p.m., 71 

7  p.m., 70 

8  p.m., 69 

9  P.M., 67 

10  p.m., 66 

11  P.M.,  .65 
Midnight, 64 


June  22,  1915.         Degrees. 

lA.M., 63 

2  a.m., 63 

3  a.m., 63 

4  A.M., 63 

5  a.m., 62 

6  a.m., 62 

7  a.m., 65 

8  a.m., 66 
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If  the  deceased  had  gone  through  the  window  and  down  the 
outdoor  iron  stairs  to  the  roof  in  order  to  geft  the  air,  in  accord- 
ance with  a  practice  of  employees  to  do  this,  known  by  the 
superintendent  or  employer,  and  with  their  permission,  never- 
theless, the  deceased  had  no  occasion  to  walk  on  the  roof 
twenty-three  feet  or  so  away  from  where  the  stairs  reached  the 
roof  and  go  to  the  edge  of  said  roof,  where  it  is  assumed  he  fell. 
Whether  it  was  so  dark  that  he  could  not  distinctly  see  the  edge 
of  the  roof,  or  whether  there  was  light  enough  on  the  roof  to 
see,  —  to  incur  the  hazard  and  danger  of  going  to  this  spot,  so 
far  from  the  stairs,  —  does  not  seem  to  arise  out  of  his  employ- 
ment or  of  any  permission  he  may  have  had  to  go  upon  the 
roojf.  It  also  seems  to  be  such  a  conjectural  cause  or  explana- 
tion of  his  death  that  it  cannot  be  fairly  called  an  inference  that 
is  based  upon  evidence  sufficient  to  support  a  finding. 

David  T.  Dickinson. 
Thomas  F.  Boyle. 

Insurer's  Requests  for  Rulings  and  Revision  of  Arbitration  Corn^ 

mittee's  Report. 

First  —  The  insurer  requests  that  the  last  sentence  in  the 
second  paragraph  of  the  arbitration  committee's  report  be 
stricken  out  and  the  following  substituted:  "It  was  a  custom 
of  the  employees  of  the  Globe  Newspaper  Company  during  the 
lunch  hour,  or  at  such  other  times  as  they  had  permission,  to 
go  out  upon  the  roof  where  the  lunch  room  was." 

Second.  —  The  insurer  requests  that  the  last  sentence  of  the 
third  paragraph  of  the  arbitration  committee's  report  be  re- 
vised so  as  to  make  it  clear  from  which  roof  the  employee  fell. 

Third.  —  The  insurer  requests  that  the  fourth  paragraph  of 
the  arbitration  committee's  report  be  revised  (a)  by  making  it 
clear  from  which  roof  the  employee  accidentally  slipped  and 
fell  to  the  ground;  and  (6)  by  striking  out  the  findings  which 
refer  to  the  night  being  hot,  and  to  the  fact  that  the  employee 
was  in  need  of  fresh  air;  because  there  was  no  evidence  what- 
ever either  as  to  the  temperature  or  to  the  need  of  fresh  air. 

Fourth.  —  The  insurer  requests  that  the  statement  of  the 
testimony  of  Frank  X.  Rooney  be  revised  (a)  by  making  it 
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clear  that  the  phrase  "The  men  had  a  great  habit  of  going  out 
on  the  roof  in  the  hot  weather"  means  that  the  men  when  they 
were  not  at  work,  or  when  they  were  given  permission,  had  a 
habit  of  going  out  on  the  upper  roof  where  the  lunch  room  was 
in  hot  weather;  and  (6)  by  stating  the  evidence  with  reference 
to  the  posting  of  a  rule  in  accordance  with  the  evidence,  as 
follows:  "No  employee  shall  leave  the  composing  room  during 
working  hours,  except  on  oflSce  business,  without  permission  of 
the  man  in  charge." 

Fifth.  —  The  insurer  requests  that  the  statement  of  the  evi- 
dence of  Sidney  A.  Dudley  be  revised  by  striking  out  from  the 
arbitration  committee's  report  the  following:  "I  would  not 
question  the  fact  that  it  was  the  custom  for  some  of  the  men 
to  go  out  on  the  roof,  although  I  never  paid  any  strict  attention 
to  it.  It  is  pretty  hot  in  the  compositors'  room  in  the  summer. 
I  have  known  the  temperature  to  be  110;"  because,  even  if 
such  were  Mr.  Dudley's  testimony,  it  is  immaterial  on  the 
issue  in  this  case. 

Sixth.  —  The  insurer  requests  that  statement  of  the  testi- 
mony of  Arthur  H.  Tibbetts  be  revised  by  striking  therefrom 
the  sentence,  "They  have  a  system  of  ventilation  down  there, 
but  I  do  not  think  it  ventilates  very  well;"  because  it  does  not 
appear  therefrom  that  anything  was  the  trouble  with  the  venti- 
lation at  the  employee's  place  of  work,  or  at  the  time  of  the 
alleged  accident. 

Seventh,  —  The  insurer  requests  that  the  statement  of  the 
testimony  of  Robert  F.  Murray  be  revised  by  striking  out  there- 
from the  sentence,  "As  I  remember  it,  this  was  a  warm  night;" 
because  it  is  an  inaccurate  statement  of  the  evidence,  and, 
furthermore,  even  if  it  were  accurately  stated,  it  is  not  stated 
with  suflScient  definiteness,  standing  alone,  to  be  the  basis  for 
the  finding  that  the  night  in  question  was  a  hot  night. 

Eighth.  —  The  insurer  requests  that  photographs  showing  the 
employee's  place  of  employment,  and  the  various  places  from 
which  he  might  have  fallen,  be  affixed  to  the  findings  of  the 
Industrial  Accident  Board,  in  accordance  with  the  arrangements 
made  between  both  counsel  and  the  chairman  of  the  arbitration 
committee  at  the  time  of  the  hearing  before  the  arbitration 
committee. 
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Ninth.  —  The  insurer  requests  the  Industrial  Accident  Board 
in  making  its  decision  to  state  clearly  whether  or  not  its  decision 
is  based  exclusively  upon  the  findings  of  the  arbitration  com- 
mittee, and  if  not  to  state  clearly  just  what  other  evidence  in 
addition  thereto  its  decision  is  based  upon. 

Tenth.  —  The  insurer  requests  the  Industrial  Accident  Board 
to  rule,  as  a  matter  of  law,  that  upon  all  the  evidence  con- 
sidered or  heard  by  it  the  employee  is  not  entitled  to  com- 
pensation. 

Casualty  Company  of  America,  Insurer, 
By  Peabody,  Arnold,  Batchelder  &  Luther, 

Attorneys. 

Dependent's  Request  for  Rulings. 

1.  If  the  evidence  does  not  directly  show  how  the  deceased 
came  to  his  death,  this  is  not  fatal  to  his  claim  if,  by  a  consider- 
ation of  the  facts  proved  and  by  a  balancing  of  probabilities, 
the  committee  of  arbitration  can  reach  a  conclusion  that  the 
deceased  met  his  death  in  a  way  which  would  entitle  him  to 
compensation. 

2.  Where  there  is  no  direct  evidence  as  to  the  occurrence  of 
the  injury  the  committee  must  consider  all  the  evidence  it 
believes,  and  weigh  all  the  probabilities,  to  see  whether  it  can 
be  inferred  how  the  injury  arose. 

3.  If  the  facts  show  that  at  the  time  of  the  accident  the  in- 
jured workman  was  doing  something  outside  the  usual  limits 
of  his  employment,  or  that  he  was  at  a  place  where  he  would 
not  usually  be  found  in  the  course  of  his  employment,  he  may 
nevertheless  recover  if  it  is  shown  that  the  act  or  position  of  the 
workman  was  justified  by  lawful  orders  or  by  recognized  prac- 
tice or  the  like. 

4.  The  evidence  in  this  case  is  sufficient,  and  the  balance  of 
probabilities  is  such  that  the  committee  must  determine  that 
the  deceased's  injury  arose  out  of  and  in  the  course  of  his 
employment. 

5.  On  all  the  evidence  it  appears  that  the  deceased  came  to 
his  death  by  falling  from  the  roof  of  the  Devonshire  Street 
building  of  the  Globe  Newspaper  Company,  or  by  falling  from 
the  roof  of  the  Washington  Street  building  of  said  company,  or 
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by  falling  out  of  the  window  of  the  composing  room  of  said 
company  overlooking  the  place  where  his  body  was  found. 

6.  If  the  deceased  during  the  hours  of  his  employment  went 
upon  the  roof  of  the  Devonshire  Street  building,  or  of  the 
Washington  Street  building,  of  said  company  for  the  purpose  of 
obtaining  fresh  air,  relief  from  the  atmosphere  of  the  room  in 
which  he  worked,  or  for  any  other  reasonable  purposes  which 
would  enable  him  more  efficiently  and  conveniently  to  perform 
his  duties,  and  if  the  use  of  this  roof  for  such  purposes  was  a 
custom  among  the  employees,  known  to  the  employer  or  his 
representative  in  charge,  and  was  not  forbidden,  and  if,  becom- 
ing dizzy  or  confused  or  lost  in  the  dark,  he  fell  from  the  roof 
and  was  killed,  his  dependent  is  entitled  to  compensation  under 
the  Workmen's  Compensation  Act. 

7.  If  the  deceased,  during  the  hours  of  his  employment,  went 
to  the  window  of  the  composing  room  of  said  company,  over- 
looking the  place  where  his  body  was  found,  for  the  purpose  of 
obtaining  fresh  air,  relief  from  the  atmosphere  of  the  room  in 
which  he  worked,  or  for  any  other  reasonable  purposes  which 
would  enable  him  more  efficiently  and  conveniently  to  perform 
his  duties,  and  if  he  became  dizzy,  or  otherwise  unintentionally 
lost  his  balance,  and  fell  out  of  said  window  and  was  killed,  his 
dependent  is  entitled  to  compensation  under  the  Workmen's 
Compensation  Act. 

8.  Such  incidental  acts  in  the  course  of  employment  as  get- 
ting a  drink  of  water,  going  to  the  toilet,  going  to  lunch  or 
getting  fresh  air,  where  the  employment  is  in  hot  or  impure 
atmosphere,  is  a  part  of  the  employment  of  any  employee. 

9.  It  was  the  duty  of  Von  Ette  as  an  employee  of  the  Globe 
Newspaper  Company  to  take  steps  to  keep  himself  in  efficient 
working  condition  during  the  hours  of  his  work. 

10.  To  refresh  himself  from  the  effect  of  the  hot,  close  air  of 
the  work  room  was  a  reasonable  and  proper  thing  to  do,  and 
would  better  enable  him  to  perform  his  duties. 

11.  The  use  by  employees  of  the  roof  of  the  Devonshire 
Street  building,  or  of  the  roof  above  the  composing  room,  to 
refresh  themselves  from  the  hot,  impure  atmosphere  of  the 
composing  room,  was  not  an  unusual  use  to  make  of  either  of 
them. 

Digitized  by  VjOOQ IC 


574         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

12.  Even  if,  on  the  night  of  the  injury,  the  heat  was  not 
excessive,  yet  if  it  were  warm  and  the  men  were  in  the  habit 
of  going  for  relief  on  hot  nights  and  other  nights  to  the  roof, 
the  deceased  was  justified  within  his  contract  of  employment  in 
going  upon  the  roof. 

13.  Whatever  has  been  uniformly  done  in  the  execution  of 
the  contract  of  employment  with  the  knowledge  of  both  parties 
may  be  regarded  as  adopted  by  them  as  part  of  its  provisions. 
(Sheldon,  J.,  in  Donovan's  Case.) 

14.  The  customary  incidental  doings  of  employees,  which 
make  for  their  comfort  and  for  the  better  performance  of  their 
work,  are  a  part  of  their  contract  of  employment. 

15.  The  going  upon  the  roof  for  relaxation  and  air  was  one 
of  the  incidents  of  Von  Ette's  employment. 

16.  It  would  be  unreasonable  to  expect  an  employee  of  the 
Globe  Newspaper  Company  to  go  down  six  stories  to  the  street 
to  cool  off  and  obtain  fresh  aur. 

17.  It  cannot  be  held  that  the  fire-escape  system  provided  by 
this  employer,  to  be  used  in  time  of  emergency  of  fire  with  the 
excitement  and  confusion  arising  at  such  a  time,  which  the 
employer,  with  the  knowledge  that  his  employees  used  it,  had 
fenced  to  protect  them,  is  a  dangerous  place  for  a  normal  man 
to  go  for  air  when  there  is  no  danger  threatened  and  no  excite- 
ment. 

18.  If  an  employer  provides  a  system  of  fire  escape  to  be 
used  in  time  of  danger  and  emergency  he  is  estopped  from  say- 
ing that  this  is  a  dangerous  place  for  an  employee  to  be. 

19.  The  maintenance  of  these  roofs,  guarded  by  fences,  read- 
ily accessible  from  the  composing  room,  and  part  of  the  system 
established  for  safety  in  time  of  fire,  with  no  notice  prohibiting 
their  use,  was  an  invitation  to  the  employees  to  use  them. 

Dependent's  Request  for  Findings. 

1.  Von  Ette  on  the  date  of  his  death  was  employed  by  the 
Globe  Newspaper  Company  as  a  compositor,  and  had  been  so 
employed  by  the  "Globe"  for  about  five  years.  He  was  about 
forty-one  years  old. 

2.  He  was  not  engaged  in  piecework,  but  was  paid  by  the  day 
or  week. 
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3.  His  wages  were  $28.14  per  week. 

4.  The  usual  place  of  his  service  was  the  composing  room  on 
the  sixth  floor  of  the  Globe  Building. 

5.  The  room  in  which  he  worked  was  low  studded.  It  con- 
tained many  linotype  machines  burning  gas  to  melt  metal  to 
make  the  type  set  by  the  machine.  A  considerable  number  of 
men  were  employed  in  the  room. 

6.  The  temperature  of  the  room  was  often  excessively  hot  and 
the  air  bad,  and  on  the  night  of  Von  Ette's  death  the  air  was 
close  and  the  temperature  much  above  the  temperature  of  the 
air  outside. 

7.  Leading  from  said  composing  room  is  a  flight  of  steps 
which  leads  to  a  roof  on  the  level  of  the  story  below.  This  roof 
is  that  of  the  Globe  Building  on  Devonshire  Street.  This  roof 
and  the  flight  of  steps  form  part  of  the  system  of  fire  escape 
from  the  building,  and  both  are  part  of  the  employer's  premises. 

8.  To  make  use  of  the  regular  fire  escape  from  this  floor  of 
the  building  it  is  necessary  to  descend  the  steps  to  the  Devon- 
shire Street  roof  below,  and  then  across  over  an  areaway  by  a 
bridge  to  another  part  of  the  escape. 

9.  This  Devonshire  Street  roof  below  is  guarded  on  the  east 
side,  which  abuts  on  the  street,  by  an  iron  fence,  and  on  the 
south  by  the  wall  of  the  building  from  which  the  stairs  lead. 

10.  The  employer  erected  the  fence  on  the  east  (or  Devon- 
shire Street)  side  of  the  roof  at  the  request  of  one  of  its  foremen, 
as  a  protection  to  employees  who  went  up  on  this  roof. 

11.  The  roof  of  the  building  containing  the  composing  room 
is  reached  by  a  stairway  passing  out  of  the  composing  room. 

12.  This  roof  is  guarded  by  railing. 

13.  There  is  a  window  in  the  composing  room  opening  over 
the  place  where  the  deceased's  body  was  found. 

14.  It  was  the  custom  of  employees  of  the  composing  room 
to  go  both  up  on  the  roof  of  the  Devonshire  Street  building  and 
up  on  the  roof  above  the  composing  room  to  get  relief  from  the 
heat  caused  by  the  linotype  machines  and  from  the  general 
state  of  the  atmosphere  in  this  room. 

15.  Von  Ette  and  the  other  employees  uniformly  went  up  on 
these  roofs  with  the  knowledge  of  the  employer  and  without 
prohibition  from  him. 
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16.  The  foreman  in  the  room  knew  of  this  custom  among  the 
men. 

17.  The  employer  knew  of  this  custom  among  the  men. 

18.  There  was  no  rule  against  this  custom,  and  no  objection 
was  ever  made. 

19.  It  would  be  a  natural  consequence  of  working  in  this 
room,  containing  linotype  machines  heated  by  gasoline  fires, 
and  where  a  considerable  number  of  men  are  employed,  to  need 
the  reviving  effects  of  fresh  air  during  the  employment. 

20.  In  order  to  maintain  his  efficiency  as  a  workman,  an 
employee  engaged  in  a  hot  room  might  reasonably  need  to  ob- 
tain fresh  air  periodically. 

21.  The  maintenance  of  these  roofs  guarded  by  fences,  readily 
accessible  from  the  composing  room,  a  part  of  a  system  es- 
tablished for  safety  in  time  of  fire,  with  no  notice  prohibiting 
their  use,  was  an  invitation  to  the  employees  to  use  them. 

22.  On  the  night  of  his  death  Von  Ette  worked  as  compositor 
from  about  7  p.m.  to  about  10.15  p.m.  He  then  went  out  to 
lunch  and  returned  about  10.45  p.m.  On  his  return  he  pursued 
his  occupation  of  compositor  until  nearly  midnight.  He  then 
felt  the  need  of  fresh  air  and  went  in  search  of  it.  He  may 
have  gone  to  the  window  in  the  composing  room  over  the  spot 
where  his  body  was  found,  and,  becoming  dizzy,  fallen  out; 
he  may  have  gone  up  on  the  roof  over  the  composing  room,  and, 
becoming  dizzy,  fallen  off;  but  the  greater  probability  is  that 
he  went  down  the  steps  from  the  composing  room  to  the  roof 
of  the  Devonshire  Street  building,  and  there  mistook  his  way 
or  became  dizzy  and  fell  off. 

23.  Von  Ette's  body  was  found  in  an  areaway  below  the 
floor  where  he  worked.    He  was  killed  by  the  fall. 

24.  On  the  night  of  his  death  Von  Ette  was  in  good  spirits; 
he  had  made  plans  to  go  to  the  new  fish  pier  at  noon  the  next 
day  with  friends;  he  had  planned  to  entertain  some  of  his 
fellow  employees  at  a  musical  recital  the  next  night,  where  he 
was  going  to  act  as  usher.  His  home  relations  were  happy. 
His  death  was  not  the  result  of  suicide. 

25.  When  his  body  was  found  it  was  dressed  in  the  working 
clothes  of  his  employment. 

26.  At  the  time  he  fell  to  his  death  he  was  not  under  the 
influence  of  liquor. 
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United  States  Department  of  Agriculture,  Weather  Bureau  Station,  Boston, 

Mass, 

Data:  Temperature  at  end  of  hour. 


Datb. 

1. 

2. 

s. 

4. 

S. 

«. 

7. 

8. 

9. 

M. 

U. 

Mid't. 

Ifl4. 
June  21,  P.M.,     . 

June  22,  ▲.!!.,    . 

74» 
63* 

77 
«3 

73 
63 

77 
63 

73 
62 

71 
62 

70 
65 

60 
66 

67 

66 

65 

64 

>  Noon. 


s  Midnight. 


I  hereby  certify  the  foregoing  data  to  be  a  true  copy  of  the  original 
records  of  the  United  States  Weather  Bureau,  at  Boston,  Mass. 

John  W.  Smith, 
District  Forecaster  ^ 
Official  in  Charge  Boston  Station. 
Boston,  Mass.,  Jan.  22,  1915. 

A  true  copy.    Attest. 

Robert  E.  Grandfield, 
(Seal.)  Secretary. 

United  States  Department  op  Agriculture, 
Local  Ofticb  op  the  Weather  Bureau, 
Boston,  Mass.,  March  18,  1915. 

Sunday,  June  21, 1914,  the  character  of  the  day,  as  a  whole,  was  partly 
cloudy.  The  sun  was  obscured  until  8  a.m.;  partly  obscured,  8  to  9  a.m.; 
clear,  9  a.m.  to  3  p.m.;  partly  obscured,  3  to  4  p.m.;  obscured  from  4  p.m. 
to  sunset,  and  thence  to  midnight. 

The  moon  rose  2.02  a.m.,  set  soon  after  3  p.m.,  according  to  the  Old 
Farmer's  Almanac. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  records  of  the 
United  States  Weather  Bureau,  Boston,  Mass. 

John  W.  Smith, 
District  Forecaster,  in  Charge. 


Office  Rules. 

All  mail  matter  should  be  addressed  to  the  residences  of  employees. 

No  circulars  of  any  description  are  to  be  posted  or  pasted  on  the  walls 
of  the  room,  except  on  the  bulletin  boards  assigned  for  that  purpose. 

A  half  hour  for  lunch  will  be  taken  by  all.  This  time  must  not  be 
exceeded  by  any  employee,  except  by  permission  of  the  foreman  in  charge. 

All  lunches  must  be  eaten  in  the  lunch  room. 

All  persons  are  forbidden  to  enter  the  proof  rooms  except  on  oflSce 
business. 

On  Friday,  after  receiving  their  money,  those  men  not  working  must 
leave  the  office  as  soon  as  possible. 
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Loud  talking  and  unnecessary  noise  must  be  avoided  during  working 
hours. 

Any  accident  occurring  to  an  employee  in  this  department  must  be 
reported  to  the  superintendent  or  assistant  superintendent. 

Cigarette  smoking  is  absolutely  prohibited  in  this  department. 

Any  employee  coming  into  the  department  in  an  intoxicated  condition 
will  be  smmnarily  discharged. 

The  telephone  outside  of  the  copy  room  is  for  the  use  of  employees  for 
emergencies.  Any  employee  abusing  this  privilege  shall  be  debarred  from 
its  use. 

All  employees  must  be  ready  for  work  in  their  respective  departments 
promptly  on  their  schedule  time. 

All  employees  must  conform  strictly  to  their  schedules.  No  overtime 
will  be  recognized  unless  certified. 

All  time  slips,  when  not  properly  stamped,  must  be  certified  before 
being  hung  on  the  hook. 

Employees  of  the  ad  room,  when  in  doubt  as  to  the  meaning  of  adver- 
tisers in  copy,  must  see  the  head  of  the  ad  room. 

Every  one  is  expected  to  take  an  interest  in  keeping  leads,  rules,  etc., 
in  their  proper  places;  and  also  to  pick  up  any  material  that  may  be  lying 
aroimd  and  put  it  where  it  belongs. 

Any  compositor  f  oimd  cutting  labor-saving  rules  or  leads  will  be  sum- 
marily discharged. 

When  matrices  are  dropped  on  the  floor  they  must  be  picked  up  at 
once.  Operators  are  expected  to  pick  up  matrices  whether  they  are 
responsible  for  their  being  on  the  floor  or  not. 

Good  clean  proofs  must  be  had  at  all  times.  Accuracy  must  not  be 
sacrificed  for  speed. 

If  in  doubt  as  to  style  or  reading  of  news  copy,  see  the  head  of  the  proof 
room. 

Operators  are  expected  to  keep  their  trays  free  from  "pi,"  particularly 
on  ad  machines. 

After  using,  cases  must  be  returned  to  the  rack. 

No  employee  shall  leave  the  composing  room  during  working  hours, 
except  on  office  business,  without  permission  of  the  man  in  charge. 

No  fireworks  or  other  explosive  substances  must  be  brought  into  the 
department. 

After  using  the  dictionaries  close  them  up. 

The  mechanical  equipment  of  this  department  is  for  the  sole  purpose 
of  getting  out  the  "Boston  Globe."  Its  use  is  positively  forbidden,  either 
for  the  printing  of  objectionable  literature  or  the  gratification  of  petty 
spite.  Employees  are  forbidden  to  set  up,  or  cause  to  be  set  up,  objection- 
able matter  of  any  nature,  or  to  post  the  same  on  the  bulletin  boards. 

In  case  of  emergency,  such  as  storms,  traffic  tie-ups,  etc.,  an  employee 
will  be  allowed  to  work  if  he  reports  within  ten  minutes  after  his  schedule 
time.    Abuse  of  this  concession  will  result  in  its  abrogation. 
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SanitaHon, 

Employees  must  keep  their  lockers  clear  from  papers,  boxes  and  all 
matter  not  absolutely  necessary.  The  lockers  are  to  hang  clothing  in, 
and  not  receptacles  for  rubbish.  Hereafter  they  will  be  examined  once 
every  two  months,  and  all  superfluous  stuff  taken  away. 

Rubbish  of  any  nature  must  not  be  thrown  on  the  floor.  Waste  paper, 
garbage  and  other  refuse  must  be  put  in  the  receptacles  assigned  for  the 
purpose. 

Spitting  on  the  floor  or  on  the  walls  is  absolutely  forbidden. 

Any  violation  of  the  above  rules  renders  an  employee  liable  to  discharge. 

H.  A.  JOSLIN, 

Superintendent. 


Casb  No.  1241. 

James  McEeon,  Employee. 

Warren  Cotton  Mills,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Duration  of  Incapacity  for  Work.  Ability  to  earn. 
Employee  endeavors  to  Perform  Customary  Work. 
Continues  Effort  for  Three  Days.  Unable  to 
continue  by  reason  of  incapacity  due  to  injury. 
Compensation  awarded. 

The  employee  received  a  personal  injury  arising  out  of  his  eipployment,  which 
necessitated  the  amputation  of  the  middle  finger  of  the  right  hand.  Com- 
I>ensation  was  paid  to  a  certain  date,  after  which  the  insurer  claimed  that  all 
incapacity  for  work  had  ceased.  Thereafter  the  employee  made  a  reasonable 
effort  to  perform  his  customary  work  and  was  unsuccessful. 

Held,  that  the  employee  was  incapacitated  for  work  by  reason  of  the  injury. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  James  McKeon 
V.  American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  1241  on  the  files  of  the  Industrial  Accident  Board, 
report .  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  Edwin  H. 
Crandell;  representing  the  insurer,  and  Benjamin  A.  Lockhart, 
representing  the  employee,  heard  the  parties  and  their  wit- 
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nesses  in  the  Selectmen's  Room,  Town  Hall,  Warren,  Mass., 
on  Friday  Dec.  18,  1914,  at  11  a.m. 

Gay  Gleason  appeared  for  the  insurer.  The  employee  was 
not  represented  by  counsel. 

It  was  agreed  that  James  McKeon,  the  employee,  a  man 
about  fifty-six  years  old,  received  an  injury  on  Oct.  30,  1913, 
which  injury  was  received  in  the  course  of  his  employment  and 
arising  out  of  it.  He  was  treated  by  Dr.  Moore,  and  on  the 
22d  of  November  he  went  to  the  Mercy  Hospital  in  Springfield, 
and  remained  there  until  February  3  or  February  9.  While  he 
was  at  the  hospital  the  middle  finger  on  the  right  hand  was 
amputated,  and  he  was  discharged  around  the  first  week  in 
February.  He  then  received  full  compensation  until  July  22 
of  this  year,  at  which  time  the  insurer  stopped  compensation 
believing  that  at  that  time  incapacity  had  ceased  and  the  duty 
to  pay  further  compensation  had  stopped,  so  that  the  issue  is 
whether  or  not  the  insurance  company  shall  pay  any  com- 
pensation to  thils  man  after  the  22d  of  July.  His  average 
weekly  wages  were  $8.88. 

The  committee  finds  upon  all  the  evidence  that  the  injured 
employee,  James  McKeon,  on  July  22,  1914,  with  the  consent 
of  his  employer  and  upon  the  suggestion  of  a  member  of  the 
Massachusetts  Industrial  Accident  Board  and  a  physician, 
endeavored  to  perform  his  usual  work  at  the. factory;  that  he 
continued  his  efforts  to  do  such  work  for  three  days,  when  he 
ceased  such  eflForts  of  his  own  volition,  being  unable  to  do  the 
hard  work  incident  to  this,  his  regular  employment  (which 
said  work  required  a  good  degree  of  physical  strength  and 
capacity  in  both  hands  of  the  laborer). 

His  inability  to  perform  this  work  was  occasioned  by  the  loss 
of  his  middle  finger  of  the  right  hand  and  his  inability  to 
properly  and  effectually  flex  his  remaining  fingers,  and  to  loss 
of  strength  in  the  fingers  due  to  partial  disuse  of  his  right  hand. 
Continued  effort  to  do  work  with  his  right  hand  and  massage 
are  absolutely  essential  to  improve  the  working  efficiency  of  his 
said  hand. 

The  committee  finds  that  on  July  22,  and  since  said  date,  the 
injured  employee  could  not  do  the  hard  work  incident  to  his 
regidar  employment. 
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The  committee  therefore  finds  that  compensation  should  be 
paid  the  injured  employee  from  July  26,  1914,  up  to  and  in- 
cluding Dec.  18,  1914,  the  date  of  the  hearing,  a  period  of 
twenty  and  six-sevenths  weeks,  at  $4.44  a  week,  amounting  to 
$92.61,  said  weekly  compensation  to  be  paid  in  the  future  dur- 
ing the  continuance  of  said  incapacity,  or  during  his  inability 
to  obtain  employment  suitable  to  his  condition,  by  reason  of 
said  injury. 

In  the  opinion  of  every  member  of  the  committee  this  man 
should  make  earnest  eflForts  to  get  some  other  employment,  both 
from  the  legal  duty  that  is  incumbent  upon  him  and  to  the 
advantage  of  the  insurer  and  for  his  own  present  and  future 
welfare.  If  reasonable  effort  is  not  made  immediately  to  ob- 
tain such  employment  as  his  capacity  of  performing  will  permit, 
the  eflFect  of  such  omission  upon  his  legal  rights  should  be 
brought  by  the  insiu-er  to  the  attention  of  the  Industrial  Acci- 
dent Board. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III. 
of  the  Workmen's  Compensation  Act  and  the  general  provisions 
of  said  act  and  its  amendments. 


Edwin  H.  Crandell  dissents. 


Dudley  M.  Holman. 
Benjamin  A.  Lockhart. 


Case  No.  1244. 

Catherine  M.  Gove,  Mother  of  Guy  R.  Gove  (Deceased), 

Employee, 
Morris  Brooker,  Employer, 
Royal  Indemniiy  Company,  Insurer. 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Computation  of  Aver- 
age Weekly  Wages.  Independent  Contractor  or 
Employee.  Shall  Value  of  Board  be  deducted  from 
Weekly  Contribution  in  computing  Amount  due 
Partial  Dependent  ?  No  Provision  for  Deduction  in 
Statute.    Compensation  awarded  without  Deduction. 
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It  appears  that  the  employee,  a  oaipenter,  was  workmg,  with  his  father,  for  the 
subscriber,  at  a  stipulated  rate  of  wages  per  day,  when  the  fatal  injury  occurred. 
Arrangements  for  the  work  were  made  through  the  employee's  father  by  tele- 
phone. Afterwards  the  subscriber  advised  how  the  work  should  be  done,  and 
gave  the  father  of  the  employee  "  all  the  particulars."  The  evidence  shows  that 
the  employee  earned  a  total  of  $550  during  the  twelve  months  preceding  the 
date  of  the  fatality,  and  during  that  time  lost  in  all  twenty-six  weeks'  employ- 
ment. His  average  weekly  wages,  computed  in  accordance  with  the  definition 
given  in  Part  V.,  section  2,  is  $21.15.  The  deceased  contributed  the  sum  of 
$15.38  weekly  to  the  support  of  his  mother,  who  was  partially  dependent  upon 
him  for  support  at  the  time  of  the  injury.  The  employee  received  his  board 
from  his  mother. 

Hdd,  that  the  deceased  was  an  employee  and  his  dependent  entitled  to  compensation 
without  deduction  on  account  of  the  value  of  the  board  furnished  him. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  afiirms  and  adopts  the  findings  and 
decision  of  the  conmiittee  of  arbitration. 

Appealed  to  Supreme  Judicial  Court. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions 
of  section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Catherine  M. 
Gove,  mother  of  Guy  R.  Gove,  deceased  employee  v.  Royal 
Indemnity  Company,  this  being  case  No.  1244  on  the  files  of 
the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  N.,  P.  Sipprelle, 
6  Beacon  Street,  Boston,  Mass.,  representing  the  dependent, 
and  Walter  A.  Ladd,  Old  South  Building,  Boston,  Mass., 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room  of  the  Board,  New  Albion  Building, 
Boston,  Mass.,  on  Wednesday,  Nov.  4,  1914,  at  10  a.m. 

Webster  A.  Chandler  of  Boston,  Mass.,  appeared  for  the 
mother,  and  A.  H.  Stetson  of  Boston,  Mass.,  appeared  for  the 
insurer,  as  counsel. 

There  are  two  questions  presented  in  this  case:  First,  was 
Guy  R.  Gove  an  employee  of  Morris  Brooker,  or  was  he  a 
contractor?  Second,  was  the  mother  partially  dependent  upon 
his  wages  for  support,  and  if  so,  what  was  the  extent  of  the 
dependency? 

The  testimony  in  the  case  was  substantially  as  follows:  — 

Mrs.  Catherine  M.  Gove,  mother  of  the  deceased  employee, 
testified: 
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It  was  my  son  Guy's  custom  to  give  me  his  money.  I  could  not  tell  you 
how  long  my  boy  worked  for  Mr.  Brooker.  He  also,  worked  for  Whitney 
&  O'Leary.  Sometimes  he  gave  me  his  money  in  a  pay  envelope  and  some- 
times by  check.  If  he  got  a  check  he  would  endorse  it  and  give  it  to  me. 
He  sometimes  gave  me  $40  a  week.  Guy  went  to  school  besides  working. 
He  went  to  the  College  of  Business  Administration  at  Boston  University, 
night  school.  Law  was  his  aim.'  He  studied  law  in  the  daytime.  Mr. 
Gove,  Sr.,  is  a  sickly  man.  He  has  had  a  shock,  and  for  the  last  seven 
years  he  has  been  in  bed  most  of  the  time,  or  has  been  confined  to  the 
house,  and  I  think  that  strained  my  son  to  a  special  effort  to  give  us  the 
necessities.  As  near  as  I  could  come  to  it,  Guy  gave  me  between  S500  and 
$600  during  the  last  year.  He  did  not  work  all  the  time.  He  devoted 
time  to  studying  when  he  could  have  been  working.  He  took  some  of  the 
money  for  car  fares  and  lunches  and  other  different  expenses,  and  if  he 
wanted  anything  in  the  way  of  clothing,  or  anything  of  that  sort,  he 
always  came  to  me  and  I  gave  him  the  money.  I  looked  over  my  books 
and  I  found  that  he  had  only  one  overcoat  and  one  suit  of  clothes  for  the 
last  year,  and  some  college  tuition.  I  think  the  college  tuition  was  $90. 
Mr.  Kelly,  his  roommate,  would  exchange  books  with  him  a  great  deal,  so 
that  he  bought  very  few  books.  I  do  not  think  that  altogether  his  ex- 
penses were  as  much  as  $150.  After  Guy's  death  I  was  obliged  to  call 
upon  my  other  son,  Samuel.  He  used  to  help  me  before  he  was  married. 
Samuel  was  not  as  generous  as  Guy,  and  he  did  not  make  the  money  that 
Guy  made.  My  son  Siunuel  makes  $15  a  week.  Before  he  was  married 
Samuel  used  to  give  me  one-half  of  what  he  made.  My  husband  is  sick 
a  great  deal  so  Guy  would  have  to  work  by  himself.  When  Mr.  Gove  was 
working  Guy  used  to  work  with  him.  Guy  did  not  speak  very  much  of 
his  business,  but  I  used  to  take  'phone  calls  for  him.  My  husband  was 
a  sick  man  most  of  the  winter,  and  in  the  cold  weather  he  was  very  sick. 
For  my  part  of  it,  I  do  not  believe  I  got  anything  at  all  for  myself  from 
my  husband,  any  more  than  to  cover  his  own  expenses.  Mr.  Gove  has 
alwa3rs  got  medicines.  When  he  was  sick  last  winter  we  did  not  get  $2 
per  week  from  Mr.  Gove.  We  have  never  pushed  him  and  have  never 
asked  questions.    He  is  in  a  pitiful  condition. 

Homer  B.  Kelly,  now  living  with  Mrs.  Gove,  and  a  roommate 
of  Guy's  at  the  time  of  his  death,  testified:  — 

I  had  known  Guy  about  two  or  two  and  one-half  years.  I  am  an 
attomey-atrlaw.  I  had  a  number  of  talks  with  Guy  about  his  future,  and 
he  finally  came  to  the  conclusion  that  the  best  thing  for  him  was  to  turn 
over  all  his  money  to  his  mother  because  he  was  living  there  and  had  very 
few  expenses,  and  whenever  he  wanted  anything  could  get  it  from  her. 
He  was  going  to  get  his  A.B.  at  Boston  University  and  go  through  law 
school.  He  had  been  studying  since  September,  1913.  He  did  not  work 
all  the  time;  that  I  know  of.    I  know  that  he  often  got  behind  in  his 
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work  and  had  to  stay  home  a  day  or  two  studying.  He  used  to  get  behind 
in  his  school  work.  He  paid  $85  for  tuition  in  four  courses,  —  $20  for  each 
course,  and  $5  for  the  privilege  of  paying  it  in  three  different  installments. 
He  paid  about  $5  or  $6  for  notebooks;  he  bought  a  couple  of  English 
books,  perhaps  $10,  which  made  $95  altogether.  That  is  all  he  paid  for 
his  education  that  year.  I  have  lived  with  him  since  March,  1914.  I 
room  there  and  take  two  meals  a  day,  and  pay  $5  a  week,  which  is  almost 
robbery.  I  do  not  know  just  how  much  he  did  not  work.  He  did  not 
learn  very  quickly,  and  it  took  him  quite  a  while  to  prepare  his  lessons. 
He  went  to  night  school  four  nights  a  week,  from  7  to  9  o'clock. 

Burt  E.  Gove,  father  of  the  deceased  employee,  testified:  — 

I  was  working  with  Guy  when  he  was  killed.  We  were  working  for  Mr. 
Brooker.  I  think  it  was  the  second  day  on  this  job.  We  started  working 
Friday  afternoon,  and  he  was  killed  on  Saturday,  the  next  day.  I  made 
the  arrangements  with  Mr.  Brooker  for  this  job.  First,  there  was  a  tele- 
phone conversation,  and  Mr.  Brooker  desired  me  to  come  to  the  shop,  so 
I  went  over  and  asked  him  where  the  job  was,  how  it  was  to  be  done, 
and  got  all  the  particulars.  I  was  to  work  by  the  day  at  $4.40,  and  it 
was  the  same  wage  for  the  boy.  I  received  the  money  several  days  after 
the  accident.  I  collected  for  two  days,  that  is,  from  Friday  about  noon- 
time to  Saturday,  at  about  11.20,  when  the  accident  happened,  which  was 
a  day  for  each  of  us.  I  received  $8.80.  I  did  not  complete  this  work.  It 
would  have  taken  us  both  several  days.  We  were  to  put  up  the  rough 
work  of  the  stairs  thiat  is  done  before  the  house  is  plastered.  My  son 
usually  worked  with  me.  I  think  he  did  a  few  da3rs'  work  alone  when  I 
did  not  work.  I  lost  over  three  months  during  the  year  and  Guy  worked 
less  than  that,  perhaps  six  months.  He  would  have  worked  more  if  he 
had  not  been  8tud3dng.  Some  days  he  did  not  work  on  account  of  his 
studies.  He  became  a  member  of  the  union  the  same  week  he  met  with 
the  accident,  the  Wednesday  before.  The  imion  wages  are  $4.40  a  day. 
I  secured  most  of  the  work.  I  think  Guy  received  some  pay  in  his  own 
name,  and  had  checks  made  out  to  him.  There  was  usually  one  check 
for  a  job.  I  have  worked  for  Mr.  Brooker  more  or  less  for  some  three 
years,  and  for  quite  a  while  my  son  collected  the  money  and  Mr.  Brooker 
objected  to  it.  He  wanted  me  to  come  because  I  was  older  and  knew  the 
business  better,  and  he  wanted  me  to  come  in  and  talk  over  the  work. 
Sometimes  I  gave  the  check  to  Mrs.  Gove  and  she  got  it  cashed  and  gave 
me  back  the  money;  sometimes  I  would  get  it  cashed  and  sometimes  my 
son  would  get  it  cashed.  If  I  got  it  in  one  check  I  would  give  Guy  his 
share  of  the  money  and  keep  mine.  I  have  worked  for  so  much  a  job, 
but  this  job  was  not  that  way.  Dimng  the  year  I  have  worked  for  other 
contractors.  I  worked  nearly  all  summer  for  Mr.  O'Connor.  It  was 
steady,  with  the  exception  of  two  weeks.  I  was  receiving  regular  wages 
on  this  job.  We  have  worked  also  for  Mr.  Gerlach,  and  Lamson  &  Seeley, 
during  the  past  year. 
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Everett  W.  Lord,  dean  of  the  College  of  Business  Adminis- 
tration, Boston  University,  testified:  — 

Guy  R.  Gove  was  a  student  in  my  department  last  year.  He  came 
four  nights  a  week.    His  attendance  was  very  regular. 

Mitchell  B.  O'Connor,  whose  place  of  business  is  in  Roxbury, 
testified:  — 

Guy  R.  Gove  and  his  father  worked  for  me  last  year  and  this  year. 
They  went  to  work  for  me  just  after  Labor  Day,  1913.  I  am  a  stair  builder. 
I  always  employed  them  by  the  piece.  They  took  a  job  for  so  much 
money  and  when  they  got  it  done  I  would  pay  them.  Sometimes  I  would 
give  so  much  on  account  every  week,  and  sometimes  I  would  not  pay  them 
until  they  got  pretty  nearly  done,  or  until  it  was  all  done.  I  made  ar- 
rangement with  Guy  to  work  for  me  all  summer.  It  would  have  been 
steady  work  for  him.  On  this  job  after  Labor  Day,  1913,  Mr.  Gove,  Sr., 
worked  about  five  or  six  weeks,  and  about  a  month  after  that  worked  on 
another  job  for  a  couple  of  weeks.  Another  job  came  in  May,  1914,  and 
they  had  just  completed  this  before  they  went  to  work  where  Guy  met 
with  the  accident.  Guy  was  the  head  man,  that  is,  his  father  calculated 
that  Guy  would  do  most  of  the  work. 

The    attorney    for   the  •  insurer   introduced   several    receipts 
signed  by  the  father  for  work  which  had  been  done. 
Benjamin  Brooker  testified:  — 

The  last  receipt  was  taken  in  July  from  Mr.  Gove.  After  my  brother 
and  Mr.  Gove  settled  on  the  amount  he  should  give  them,  my  brother 
asked  me  to  make  a  check  out  for  $8.80.  I  was  going  to  make  out  a 
receipt  ''paid  in  full,"  but  Mr.  Gove  insisted  that  I  should  make  it  out 
"wages  in  full"  to  date.  Then  he  went  away  and  came  back  and  said, 
"You  had  better  add  'for  labor,'  "  and  I  did. 

Maurice  Brooker  testified:  — 

Mr.  Gove  was  doing  piecework  on  all  jobs.  He  agreed  to  so  much 
a  flight  for  this  job,  —  S2  a  flight.  I  paid  him  S8.80.  He  told  me  he 
started  Friday,  one-half  day  and  Saturday  morning.  I  paid  him  at  the 
rate  of  $4.40  because  he  did  not  finish  the  job.  I  do  not  remember  any 
conversation  ^ith  Mr.  Gilbert  in  regard  to  Guy  doing  piece  or  day  work. 

Burt  E.  Gove,  recalled,  testified:  — 

I  went  over  to  get  my  tools  which  I  had  left  there,  and  Mr.  Brooker 
happened  to  be  there  and  Mr.  Gilbert  was  there.  Mr.  Gilbert  said,  "I 
want  to  ask  Mr.  Brooker  about  this  work.    I  want  to  know  whether  this 
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was  day  or  job  work."  Mr.  Brooker  said,  "The  insurance  man  has  been 
here  to  see  me,  and  I  was  given  to  imderstand  this  was  job  work/'  Mr. 
Gilbert  sidd,  "I  do  not  care  what  the  insurance  man  told  you,  what  I 
do  want  to  know  are  the  facts.  Was  there  anything  said  in  the  office 
about  the  price  of  this  work?"  and  Mr.  Brooker  told  him,  "There  was 
nothing  swd  about  piecework  or  day  work."  Mr.  Brooker  did  not  object 
at  all  to  giving  me  the  two  days'  pay.  There  had  been  other  men  working 
on  this  job  and  they  had  completed  two  flights  or  more,  and  when  we 
went  to  work  we  started  on  the  third  flight. 

A  letter  from  Morris  Brooker,  the  employer,  was  received 
by  the  Industrial  Accident  Board  on  June  30,  1914,  and  is  as 
follows:  — 

I  beg  to  inform  you  that  on  Saturday,  June  27,  at  about  11.30  a.m., 
Mr.  Gilbert,  from  the  firm  of  Coleman  &  Gilbert  rang  me  up  on  the  tele- 
phone and  informed  me  that  Guy  R.  Gove,  son  of  Burt  E.  Gove,  while 
working  on  the  fifth  floor  of  the  building  at  84  Fenway,  fell  down  and 
instantly  died.  Burt  E.  Gove  agreed  to  put  up  the  stairs  for  me  at  that 
building  if  I  would  pay  him  $2  a  flight,  and  I  therefore  gave  him  the 
contract  to  put  up  those  stairs.  He  hired  his  son,  Guy  R.  Gove,  who, 
while  working  on  the  fifth  floor,  lost  his  balance  and  fell  to  the  ground. 
I  have  notified  my  insurance  company  about  this  accident. 

Messrs.  Coleman  &  Gilbert  are  the  builders  and  general  contractors  at 
that  building.  I  received  the  contract  from  them  to  furnish  the  window 
frames,  furnish  and  erect  the  stairs  and  furnish  the  inside  finish.  Burt  £. 
Gove  received  the  contract  from  me  to  erect  the  rough  stidrs  at  that 
building.  Guy  R.  Gove  was  in  the  employment  of  his  father,  Burt  E, 
Gove. 

Yours  very  truly, 

Morris  Brookbr, 
By  Benj.  Brooker. 

We  find  that  Guy  R.  Gove  was  in  the  employ  of  Morris 
Brooker;  that  during  the  year  previous  to  his  injury  he  worked 
six  months,  and  during  that  six  months  his  earnings  were  $550, 
or  an  average  weekly  wage  of  $21.15;  that  out  of  this  $550, 
$150  was  paid  him  for  clothing,  tuition  and  incidentals,  making 
an  average  of  $15.38  which  he  contributed  weekly  to  the  sup- 
port of  his  mother,  Catherine  M.  Gove,  she  being  dependent 
upon  him  for  support  to  the  amount  of  $15.38  a  week.  We 
therefore  find  that  he  received  an  injury  arising  out  of  and  in 
the  course  of  his  employment,  which  resulted  in  his  death  on 
June  27,  1914,  and  that  his  mother  is  entitled  to  compensation 
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at  the  rate  of  $7.27  a  week  for  a  period  of  three  hundred  weeks 
from  the  date  of  the  injury.  We  also  find  that  he  lived  at  the 
home  of  his  father  and  mother  and  paid  nothing  for  his  board, 
and  that  his  board  was  worth  $5  a  week,  and  we  made  no  de- 
duction from  the  dependent  mother  on  account  of  the  board 
furnished  by  the  father. 

James  B.  Carroll. 

N.   P.   SiPPRELLE. 

Walter  A.  Ladd  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Thursday,  Dec.  17,  1914,  at  11 
a.m.,  and  Wednesday,  Jan.  13,  1915,  at  2  p.m.,  and  affirms 
and  adopts  the  findings  and  decision  of  the  committee  of 
arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by. the 
committee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertinent  thereto. 

The  evidence  shows  that  the  employee,  Guy  R.  (Jove,  age 
twenty-three  years,  was  in  the  employ  of  the  subscriber,  Morris 
Brooker,  at  the  time  of  his  death,  on  June  27,  1914,  and  that 
his  average  weekly  wages  were  $21.15.  The  said  employee 
contributed  weekly  to  the  support  of  his  mother,  Catherine  M. 
Gove,  who  was  partially  dependent  upon  him  for  support,  the 
sum  of  $15.38,  and  she  was  therefore  entitled  to  the  payment 
weekly  of  a  sum  equal  to  the  same  proportion  of  the  weekly 
payments  for  the  benefit  of  persons  wholly  dependent  as  the 
amount  contributed  by  the  employee  bears  to  his  annual  earn- 
ings at  the  time  of  his  injury. 

The  amount  due  to  a  person  wholly  dependent,  under  the 
circumstances  which  exist  in  this  case,  would  be  $10  weekly, 
that  sum  being  the  maximum  payment  under  the  statute.  As 
the  employee  contributed  $15.38  weekly  to  the  support  of  his 
mother,  the  claimant,  and  his  average  weekly  wages  were 
$21.15,  she  is  entitled  to  1538/2115  of  $10;  that  is,  to  the  pay- 
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ment  of  $7.27  weekly  for  a  period  of  three  hundred  weeks  from 
the  date  of  the  injury. 

There  is  no  provision  for  the  deduction  of  the  value  of  the 
board  furnished  an  employee  by  the  dependent  to  whom  he 
contributed  a  portion  or  all  of  his  average  weekly  wages,  said 
statute  explicitly  stating  that  the  dependent  is  entitled  to  the 
same  proportion  of  the  weekly  payments  as  the  amount  con- 
tributed bears  to  the  annual  earnings.  This  proportion  has 
been  stated  accurately  above,  and  the  partial  dependent  is 
entitled  to  a  weekly  compensation  based  upon  the  proportion 
contributed,  and  not  based  upon  such  a  proportion  less  the 
valufe  of  the  board.     (Daniel  Murphy's  Case,  218  Mass.  278.) 

The  method  used  by  the  committee  of  arbitration  in  figuring 
the  average  weekly  wages  of  the  employee  is  correct.  The 
jstatute  defines  average  weekly  wages  to  be  the  "earnings  of  the 
injured  employee  during  the  period  of  twelve  calendar  months 
immediately  preceding  the  date  of  injury,  divided  by  fifty-two; 
but  if  the  injured  employee  lost  more  than  two  weeks'  time 
during  such  period  then  the  earnings  for  the  remainder  of  such 
twelve  calendar  months  shall  be  divided  by  the  number  of 
weeks  remaining  after  the  time  so  lost  has  been  deducted. 
Where,  by  reason  of  the  shortness  of  the  time  during  which  the 
employee  has  been  in  the  employment  of  his  employer,  or  the 
nature  or  terms  of  the  employment,  it  is  impracticable  to  com- 
pute the  average  weekly  wages,  as  above  defined,  regard  may 
be  had  to  the  average  weekly  amount  which,  during  the  twelve 
months  previous  to  the  injury,  was  being  earned  by  a  person 
in  the  same  grade  employed  at  the  same  work  by  the  same 
employer;  or,  if  there  is  no  person  so  employed,  by  a  person  in 
the  same  grade  employed  in  the  same  class  of  employment  and 
in  the  same  district."  In  this  case  the  employee  lost  twenty- 
six  weeks'  time  during  the  year  preceding  the  date  of  the  in- 
jury. Subtracting  26,  the  number  representing  the  time  lost, 
from  52,  the  number  representing  the  number  of  weeks  in  a 
year,  gives  26  as  a  remainder.  As  the  amount  earned  by  the 
employee,  during  the  twelve  calendar  months  preceding  the  in- 
jury was  $550,  his  average  weekly  wages,  in  accordance  with 
the  definition  above  given,  are  $550  divided  by  26;  that  is, 
$21.15.     If  the  average  weekly  wages  should  be  figured  in  ac- 
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cordance  with  the  second  portion  of  the  section  above  quoted, 
that  is,  in  regard  to  the  average  weekly  amount  which  during 
the  twelve  months  previous  to  the  injury  was  being  earned  by 
a  person  in  the  same  grade  employed  at  the  same  work  by  the 
same  employer,  the  average  would  remain  unchanged.  K  figured, 
also,  on  the  basis  of  the  average  weekly  wages  earned  by  a  person 
in  the  same  grade  employed  in  the  same  class  of  employment 
and  in  the  same  district,  the  average  is  $21.15.  Therefore  the 
average  weekly  wage  reported  by  the  committee  is  correct. 

The  Board  finds  upon  all  the  evidence  that  the  employee, 
Guy  R.  Gove,  was  an  employee  of  the  subscriber,  Morris 
Brooker,  on  June  27,  1914,  the  date  upon  which  he  received  a 
personal  injury,  arising  out  of  and  in  the  coiu^e  of  his  em- 
ployment, which  resulted  fatally;  that  the  average  weekly 
wages  of  the  said  employee  were  $21.15;  that  the  employee 
contributed  $15.38  weekly  to  the  support  of  his  mother, 
Catherine  M.  Gove;  that  the  value  of  the  board  furnished  the 
employee  by  his  mother  should  not  be  deducted  from  the 
amount  contributed  by  him  to  the  support  of  said  mother; 
and  that  there  is  due  from  the  insurer  of  the  subscriber,  the 
Royal  Indemnity  Company,  to  the  partial  dependent,  Catherine 
M.  Gove,  a  weekly  compensation  of  $7.27  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injury,  June  27,  1914. 

The  Board  denies  the  motion  of  the  insurer,  attached  hereto, 
that  a  transcription  of  the  evidence  be  made  and  attached 
hereto,  all  the  material  evidence  having  been  reported  by  the 
committee  of  arbitration. 

The  requests  of  the  insurer  for  rulings,  also  attached  hereto, 
are  refused  in  so  far  as  they  are  inconsistent  with  these  findings. 

David  T.  Dickinson. 
Thomas  F.  Boyle. 
Joseph  A.  Parks. 

Insurer^ 8  Request  for  Rulings. 

1.  On  all  the  evidence  the  Board  must  find  that  the  applicant, 
Catherine  M.  Gove,  is  not  entitled  to  compensation. 

2.  On  all  the  evidence  the  Board  must  find  that  Guy  R. 
Gove,  at  the  time  he  sustained  the  injuries  which  resulted  in 
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his  death,  was  not  an  employee  of  Morris  Brooker  within  the 
meaning  of  the  Workmen's  Compensation  Act. 

3.  On  all  the  evidence  the  Board  must  find  that  the  sum  of 
$5  per  week,  which  was  held  by  the  committee  of  arbitration 
to  be  a  fair  charge  for  board  paid  to  the  applicant  by  the  said 
Guy  R.  Gove  during  the  year  previous  to  his  death,  should  be 
deducted  from  any  award  made  to  the  applicant  in  this  case. 

4.  On  all  the  evidence  and  upon  the  report  of  the  conmiittee 
of  arbitration  the  deceased  Guy  R.  Gove  contributed  the 
amount  of  $5  per  week  for  his  living  expenses  to  his  mother, 
Catherine  M.  Gove,  and  such  amount  should  be  deducted  from 
any  award  made  to  the  said  Catherine  M.  Gove  in  this  case. 

5.  On  all  the  evidence  it  does  not  appear,  as  was  found  by 
the  conmiittee  of  arbitration,  that  the  board  of  the  deceased 
was  furnished  by  his  father. 

6.  In  determining  the  .average  weekly  wages  of  the  deceased 
Guy  R.  Gove  the  total  amount  earned  in  the  year  previous  to 
his  death  should  be  divided  by  52. 

It  does  not  appear  on  all  the  evidence  that  any  time  was  lost 
by  the  deceased  within  the  meaning  of  the  word  "lost"  as  used 
in  the  Workmen's  Compensation  Act. 

Royal  Indemnity  Cobipany, 
By  its  Attorney, 
A.  H.  Stetson. 

Motion. 
And  now  comes  the  Royal  Indemnity  Company,  insurer  in 
the  above  entitled  case,  and  moves  that  the  evidence  taken  at 
the  hearing  before  the  committee  of  arbitration  be  transcribed 
and  made  a  part  of  the  record  in  this  case. 

Royal  Indemnity  Company, 
By  its  Attorney, 
A.  H.  Stetson. 
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Case  No.  1246. 

William  Durney,  Employee. 

Revere  Rubber  Company,  Employer. 

American  Mutual  Liabiuty  Insurance  Company,  Insurer. 

Duration  of  Incapacity  for  Work.  Ability  to  earn. 
Injury  leaves  Employee  with  Permanently  Incapaci- 
tated Right  Hand.  Average  Weekly  Wages  before 
Injury  $22.  Specla^l  Position  of  Light  Work  fur- 
nished. Employee  able  to  earn  in  Excess  of  $13. 
Dullness  and  Depression  affect  Ability  to  earn 
AFTER  Return  to  Work.  Compensation  awarded  on 
Basis  of  Actual  Earning  Capacity. 

The  evidence  shows  that  the  employee  received  a  personal  injury,  as  a  result  of 
which  blood  poisoning  developed  and  left  him  with  a  so-called  "claw  hand.*' 
A  special  position  at  light  work  was  furnished  l^  the  subscribers,  and  he  re- 
turned to  work.  His  average  weekly  wages  before  the  injury  were  $22.  His 
weekly  wages  thereafter  were  $13.20.  It  appeared  that  his  average  weekly 
wages  after  his  return  would  have  been  $16  had  it  not  been  for  the  dullness 
and  depression  in  business;  and  that,  possibly,  an  opportunity  might  be  avail- 
able for  the  earning  of  overtime  in  ^e  performance  of  miscellaneous  work. 
It  was  shown,  also,  that  if  the  employee  had  not  received  the  injury,  and  had 
continued  in  the  employ  of  the  subscriber,  his  average  weekly  wages  from 
Sept.  8,  1914,  would  have  been  $19.40. 

Hddt  by  the  committee  of  arbitration,  that  the  employee  was  "able  to  earn"  $15  a 
week.- 

Review  before  the  Industrial  Accident  Board. 

Dediion,  —  The  Industrial  Accident  Board,  revising  the  findings  and  decision  of 
the  committee  of  arbitration,  in  part,  finds  and  decides  that  the  employee  was 
"able  to  earn"  $13.20  a  week. 

Appealed  to  the  Supreme  Judicial  Court. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  William 
Durney  v.  American  Mutual  Liability  Insurance  Company, 
this  being  case  No.  1246  on  the  files  of  the  Industrial  Accident 
Board,  report!  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Edward  L. 
McManus,    representing    the    employee,    and    Andrew    Mack, 
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representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Chelsea,  Mass.,  on 
Monday,  Dec.  21,  1914,  at  10  a.m. 

Edward  C.  Stone  appeared  as  counsel  for  the  insurer. 

This  employee,  on  Sept.  28,  1912,  received  an  injury  arising 
out  of  and  in  the  course  of  his  employment.  His  average 
weekly  wages  were  $22.  His  work  was  mainly  tending  the 
hydraulic  pumps  in  the  employer's  factory  and  making  the 
repairs  incident  to  their  operation,  such  as  packing  the  pistons 
and  repairiiig  the  pump  valves  to  keep  them  in  order.  His 
regular  working  time  before  the  injury  was  sixty  hours  per 
week,  with  a  rated  weekly  wage  of  $15,  at  25  cents  per  hour, 
but  during  the  year  previous  to  the  injury  he  had  worked  on  an 
average  thirty  hours  overtime  during  the  regular  working  days 
and  on  Sundays,  making  his  average  weekly  wage  $22,  as  above 
stated.  He  has  been  paid  compensation  at  the  rate  of  $10  per 
week,  being  the  maximum  under  the  statute,  to  Sept.  7,  1914, 
being  ninety-nine  and  four-sevenths  weeks.  On  September  8  he 
resumed  work  with  his  former  employer  in  another  position,  doing 
work  principally  as  an  engineer's  helper,  performing  miscellane- 
ous services  about  the  engines.  He  was  not  then  able  to  do  the 
extra  work  he  formerly  did  by  reason  of  the  injury  to  his  right 
hand,  not  being  able  to  work  the  wrenches  and  implements 
with  his  hand,  his  right  one,  required  to  pack  the  pistons  and 
repair  the  valves.  The  injury,  which  was  caused  by  a  small 
sliver  of  metal  entering  the  hand,  had  resulted  in  blood  poison- 
ing, leaving  his  right  hand  bent  and  stiffened  in  the  shape  and 
condition  of  a  so-called  "claw  hand." 

The  weekly  rating  in  his  new  position  since  his  return  to 
work  has  been  $15  per  week,  but  on  account  of  dullness  and 
depression  in  business  his  average  weekly  earnings  since  his 
return  to  work  in  this  position  have  been  but  $13.20.  It  ap- 
peared in  evidence  that  in  a  normal  condition  of  business  he 
would  earn  $15  a  week  in  this  position,  and  possibly  earn  over- 
time from  some  miscellaneous  work,  but  not  so  much  overtime 
as  before  his  injury,  by  reason  of  the  permanent  injur}'  to  his 
hand. 

It  appeared  in  evidence,  if  material  in  this  case,  from  the 
testimony  of  the  employee  and  Edward  H.  Scribner,  a  manager 
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at  tl^e  factory,  that  if  the  employee  had  not  been  injured  he 
probably  would  not  have  been  able  to  have  continued  earning 
as  much  as  he  formerly  did  from  overtime  work  after  January, 
1914,  when  the  amount  of  overtime  work  possibly  was  reduced, 
owing  to  providing  extra  shifts  of  men,  this  new  arrangement 
for  extra  shifts  having  been  made  at  the  request  of  the  other 
employees  generally,  while  this  employee  was  out  from  his  work 
incapacitated  by  his  injury. 

It  also  appeared  in  evidence  that  the  regular  wage  of  his 
former  position  of  hydraulic  pump  tender  had  been  raised  to 
$16  per  week,  and  that  the  man  now  taking  the  place  of  the 
employee  in  this  position  is  receiving  a  wage  at  such  rate; 
that  this  employee,  if  he  had  not  been  injured  and  had  con- 
tinued in  this  position,  was  likely  to  have  received  a  regular 
wage  increase  to  $17  per  week,  by  reason  of  his  having  worked 
with  his  employer  for  about  twenty  years  and  having  been  an 
unusually  steady  and  earnest  worker;  that  he  would  have  been 
able  to  have  done  the  usual  extra  work  on  Sundays,  amounting 
to  about  eight  hours  per  day,  as  formerly,  in  spite  of  the 
change  made  at  the  factory  with  more  shifts;  that  the  pay  per 
hour  both  for  regular  and  overtime  work  had  been  increased 
to  30  cents,  so  that  the  average  weekly  wages  of  this  employee, 
if  he  had  not  been  injured,  would  probably  have  been,  since 
Sept.  8,  1914,  $17  per  week  in  addition  to  $2.40  per  week  earned 
for  his  overtime  on  Sundays,  amounting  to  $19.40  per  week. 

The  committee  finds  and  rules,  however,  that  this  employee 
is  entitled  to  compensation  for  a  permanent  partial  incapacity 
of  one-half  the  difference  between  his  average  weekly  wages 
before  the  injury  and  the  average  weekly  wages  which  he  is 
able  to  earn  thereafter  as  a  result  of  the  injury;  that  the 
average  weekly  wages  he  is  able  to  earn  since  the  injury,  by 
reason  thereof,  are  $15  per  week,  this  average  being  reached  by 
making  due  allowance  for  the  present  depression  affecting  busi- 
ness and  its  condition  in  normal  times,  the  committee  finding 
that  his  average  earnings  in  a  normal  condition  of  business 
and  of  the  labor  market,  including  any  possible  overtime,  are 
$15  as  aforesaid;  that  he  is,  therefore,  entitled  to  a  weekly 
compensation  of  $3.50,  being  one-half  the  difference  between 
the  average  before  and  since  the  injury,  from  September  8, 
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when  he  resumed  work  as  an  engineer's  assistant  to  Dec.  21, 
1914,  the  date  of  the  hearing,  fifteen  weeks,  amounting  to  $52; 
and  that  said  weekly  compensation  of  $3.50  shall  continue 
during  said  partial  incapacity,  and  said  average  weekly  wage  of 
$15. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Edward  L.  McManus. 
Andrew  Mack  dissents. . 

Finding    and    Decision    of   the    Industrial    Accident    Board    on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  and  their  witnesses  in  the  Hearing 
Room,  New  Albion  Building,  Boston,  Mass.,  on  Thursday, 
Jan.  21,  1915,  at  2.30  p.m.,  and,  revising  the  report  of  the  com- 
mittee of  arbitration,  finds  and  decides  as  follows:  — 

No  new  evidence  was  presented  at  the  hearing  on  review, 
the  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertinent  thereto. 

The  evidence  shows  that  the  employee,  William  Dumey, 
received  a  personal  injury,  arising  out  of  and  in  the  course  of 
his  employment,  on  Sept.  28,  1912,  by  reason  of  which  blood 
poisoning  developed  and  left  him  with  a  right  hand  which  was 
bent  and  stiffened  in  the  shape  and  condition  of  a  so-called 
"claw  hand."  His  average  weekly  wages,  at  the  time  of  the 
injury,  were  $22.  Subsequently,  on  Sept.  8,  1914,  he  returned 
to  work  for  his  employer  as  an  engineer's  helper,  a  special 
position  of  "light  work,"  at  which  he  had  been  able  to  earn  an 
average  weekly  wage  of  $13.20. 

It  appeared  in  evidence  that  the  average  weekly  wages  of 
the  employee  would  have  been  $15  from  the  date  of  his  return. 
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Sept.  8,  1914,  to  Dec.  21,  1914,  had  it  not  been  for  the  dullness 
and  depression  in  business;  and  that  possibly,  also,  an  oppor- 
tunity might  be  available  for  the  earning  of  overtime  in  the 
performance  of  miscellaneous  work.  As  a  matter  of  fact,  how- 
ever, the  average  weekly  wages  which  the  employee  was  able 
to  earn  from  the  time  of  his  return  were  $13.20. 

The  evidence  shows  further  that,  had  the  employee  not  re- 
ceived the  injury,  and  had  continued  in  the  employ  of  the  sub- 
scriber, his  average  weekly  wages  from  Sept.  8,  1914,  would 
have  been  $19.40. 

The  insurer  contends  that,  inasmuch  as  the  employee,  had 
he  not  received  an  injury,  probably  would  have  been  able  to 
earn  only  an  average  weekly  wage  of  $19.40,  and  his  probable 
earning  capacity,  imder  normal  business  conditions,  since  his 
return  to  work  handicapped  by  incapacity  due  to  the  injury 
is  $15,  the  amount  due  under  the  statute  for  partial  incapacity 
is  one-half  the  difference  between  these  two  figures,  that  is, 
a  weekly  payment  of  $2.20. 

Part  v.,  section  2,  defines  "average  weekly  wages,"  and  in 
accordance  with  this  definition  the  committee  of  arbitration 
found,  as  a  fact,  that  the  average  weekly  wages  of  the  em- 
ployee before  the  injury  were  $22.  This  finding  is  justified 
by  the  evidence.  The  payment  of  compensation  on  account 
of  partial  incapacity  for  work  is  governed  by  the  requirements 
of  Part  II.,  section  10,  which  provides  that  "while  the  incapac- 
ity for  work  resulting  from  the  injury  is  partial,  the  association 
shall  pay  the  injured  employee  a  weekly  compensation  equal  to 
one-half  the  difference  between  his  average  weekly  wages  before 
the  injury  and  the  average  weekly  wages  which  he  is  able  to 
earn  thereafter,  but  not  more  than  $10  a  week."  The  "average 
weekly  wages  before  the  injury"  are  $22;  the  "average  weekly 
wages  which  he  is  able  to  earn  thereafter"  are  $13.20.  "One- 
half  of  the  difference"  is  $4.40;  and  that  is  the  sum  due  the 
employee  on  account  of  the  partial  incapacity  for  work  resulting 
from  the  injury. 

It  cannot  be  held  that  the  claim  of  the  insurer  is  sound  that, 
because  of  changed  conditions  in  the  place  of  employment  of 
the  employee,  nearly  two  years  after  the  occurrence  of  the 
injury,  the  Board  should  find  —  under  the  definition  given  in 
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the  statute  —  that  the  average  weekly  wages  of  the  employee 
"before  the  injury"  were  less  than  the  said  "average  weekly 
wages"  were  in  fact. 

Nor  can  it  be  held,  following  the  decision  of  the  Board  in 
the  Septimo  case,  affirmed  by  the  Supreme  Judicial  Court  on 
Dec.  12,  1914,  that  an  employee  having  a  permanently  disabling 
injury,  such  as  Durney  has,  whose  field  of  employment  is  nar- 
rowed and  restricted  by  reason  of  the  incapacity  for  work  due 
to  said  injury,  is  "able  to  earn"  an  average  weekly  wage  on  a 
higher  basis  than  that  in  fact  earned  by  him. 

The  statute  directs  explicitly  how  partial  incapacity  for  work 
shall  be  measured.  "The  association  shall  pay  .  .  .  one-half 
the  difference  between  his  average  weekly  wages  before  the 
injury  and  the  average  weekly  wages  which  he  is  able  to  earn 
thereafter."  This  employee,  by  reason  of  the  incapacity  due 
to  the  injury,  with  a  permanently  crippled  and  disabled  right 
hand,  in  a  special  position  of  employment  furnished  by  the 
employer  after  nearly  two  years  of  total  incapacity,  was,  in 
fact,  "able  to  earn"  an  average  weekly  wage  of  $13.20.  A 
finding  that  the  employee  was  "able  to  earn"  a  higher  rate, 
based  on  the  probable  opportunities  for  earning,  in  normal 
times,  would  lead  logically  to  a  finding,  if  business  conditions 
became  worse,  and  if  the  place  of  employment  were  shut  down, 
that  he  was  still  "able  to  earn"  $15,  and  to  the  withdrawal  of 
all  compensation  from  an  employee  who  had  a  serious  and 
permanently  disabling  injury.  In  the  Septimo  case,  under 
normal  conditions,  the  employee  was  "able  to  earn"  an  average 
weekly  wage  of  $10;  by  reason  of  the  shutdown  his  average 
weekly  wages  were  reduced  to  nothing.  The  Board  found, 
as  a  fact,  that  he  was  not  "able  to  earn"  any  wages,  and 
awarded  compensation  accordingly.  Durney  was,  in  fact, 
"able  to  earn"  only  an  average  weekly  wage  of  $13.20,  and 
compensation  should  be  awarded  on  that  ba^is. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  average  weekly  wages  of  the  employee,  William 
Durney,  before  the  injiuy,  were  $22;  that  the  average  weekly 
wages  which  he  was  able  to  earn  thereafter  were  $13.20;  and 
that  there  is  due  the  said  employee  from  the  insurer,  the 
American  Mutual  Liability  Insurance  Company,  the  sum  of 
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$4.40  weekly,  from  Sept.  8,  1914,  the  date  of  the  employee's 
return  to  work,  and  continuing  during  the  period  of  his  par- 
tial incapacity,  in  accordance  with  the  requirements  of  the 
statute. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Thomas  F.  Boyle. 


Case  No.  1247. 

Michael  Donovan,  Employee. 

Pacific  Mills,  Employer. 

American  Mutual  LiABiLmr  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Disease.  Hypertrophic 
Arthritis  of  Cervical  Spine.  Pre-existing  Condition 
accelerated  by  injury.  incapacity  for  work  ceased 
ON  Definite  Date.    Compensation  awarded. 

The  evidence  showed  that  the  employee  had  a  donnant  condition  of  hsrpertrophic 
arthritis  of  cervical  spine  prior  to  the  occurrence  of  the  injury,  and  that  l^ 
reason  thereof  this  condition  was  accelerated  to  the  point  of  inoiq;>acity  for 
work.   This  condition  was  not  disabling  after  a  certain  date. 

Held,  that  the  employee  was  entitled  to  compensation. 

Report  of  CommiMee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Michael 
Donovan  v.  American  Mutual  Liability  Insurance  Company, 
this  being  case  No.  1247  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman,  representing  the  Industrial  Accident  Board,  chairman, 
Daniel  A.  Arundel,  representing  the  employee,  and  George  P. 
King,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Hearing  Room,  Court  House,  Lawrence,  Mass., 
on  Tuesday,  Nov.  24,  1914,  at  10.30  a.m.,  and  at  a  continued 
hearing  on  Monday,  March  15,  1915,  at  10.30  a.m. 
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Michael  S.  O'Brien  appeared  as  attorney  fol*  the  employee. 
The  insurer  was  represented  by  Louis  S.  Cox  as  counsel  at  the 
first  hearing,  and  by  Maurice  J.  Dorgan  at  the  second  hearing. 

It  was  agreed  that  $8.10  was  the  average  weekly  wage. 
The  issue  was  whether  the  accident  arose  out  of  and  in  the 
course  of  the  employment  and  when  incapacity  ceased. 

It  appeared  in  evidence  that  on  July  11,  1915,  Michael 
Donovan  was  in  the  employ  of  the  Pacific  Mills,  which  is 
insured  by  the  American  Mutual  Liability  Insurance  Company. 
Mr.  Donovan  testified  that  on  that  date,  at  about  5.30  p.m., 
he  was  coming  through  the  door  of  the  mill  on  his  way  home, 
and  the  rope  which  was  attached  to  the  weight  on  the  door 
caught  his  ankle,  and  threw  him  to  the  cement  floor  on  his  left 
side.  He  remained  there  until  a  couple  of  men  came  along  and 
picked  him  up;  his  leg  was  black,  and  he  had  great  pain  in 
the  small  of  his  back;  he  also  injured  his  head.  He  was  un- 
able to  work  the  following  day,  and  he  went  to  the  mill  and 
notified  the  overseer  that  he  had  sustained  an  injury.  He  was 
given  a  card  for  treatment  at  the  Lawrence  General  Hospital, 
and  be  called  there  about  four  or  five  times;  he  was  given  treat- 
ment for  his  back,  leg  and  neck.  He  was  also  treated  by  Dr. 
Bain  and  Dr.  Donovan,  his  son.  He  was  treated  by  Dr.  Bain 
about  six  or  seven  days  after  the  injury.  He  then  went  to  the 
Massachusetts  General  Hospital  and  an  X-ray  was  taken  there, 
which  showed  "hypertrophic  arthritis  of  cervical  spine." 

Following  is  an  abstract  from  the  out-patient  records,  Massa- 
chusetts General  Hospital:  — 

Michael  Donovan,  57  M,  laborer,  78  Salem  Street,  Lawrence,  Mass. 

Hypertrophic  arthritis  of  cervical  spine. 

July  23,  1914:  Pain  in  head  and  neck.  Worse  at  night.  Two  months' 
duration.  Symptoms  increased  by  fall  on  side.  Examination  shows 
motions  of  head  backward  and  laterally  limited. 

July  30:  X-ray  taken. 

August  1 :  X-ray  No.  10882  B2  —  hypertrophic  arthritis. 

August  4:  Hydrotherapy  reUeved  temporarily. 

Patient  has  not  reported  since. 

Dr.  J.  F.  Sheedy  examined  Mr.  Donovan  on  August  25  or  26 
for  the  insurance  company.  It  was  his  opinion  that  the  fall 
had  nothing  to  do  with  either  the  cause  or  aggravation  of  the 
arthritic  condition  of  the  cervical  spine. 
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Dr.  John  B.  Bain  saw  Mr.  Donovan  about  six  or  seven  times, 
and  prescribed  a  liniment  for  his  neck  and  back.  The  injury 
may  have  stimulated  a  pre-existing  condition  of  disease.  It 
was  the  doctor's  opinion  that  the  employee  had  this  arthritic 
condition  for  some  time  prior  to  the  injury. 

Dr.  Arial  W.  George,  259  Beacon  Street,  Boston,  Mass., 
made  two  impartial  X-ray  examinations,  one  in  December  and 
another  in  January.  His  first  examination,  dated  Dec.  15, 
1914,  follows:  — 

The  examination  of  the  upper  cervical  region  shows  what  in  my  opioioD 
is  either  a  disease  of  the  atlas  in  its  articulation  with  the  odontoid  process 
of  the  axis,  or  simply  the  change  is  due  to  arthritis.  I  am  inclined  to 
favor  a  diseased  condition,  such  as  tuberculosis  or  new  growth.  I  do  not 
now  believe  that  we  can  determine  offhand  with  the  X-ray  plates  whether 
the  disease  is  due  to  arthritis  or  other  conditions.  I  believe  that  if  this 
case  could  be  X-rayed  again  in  a  month  a  more  definite  diagnosis  could 
be  made.  In  a  careful  study  of  the  plates,  especially  of  the  lateral  view, 
the  odontoid  process  is  not  sharply  defined  as  it  should  be  under  normal 
condition. 

The  following  is  the  second  report  of  Dr.  George,  dated 
Jan.  19,  1915:  — 

This  is  the  second  examination  of  Mr.  Donovan,  and  is  taken  primarily 
for  comparison  with  the  first.  I  am  of  the  opinion  that  there  is  no  change 
in  the  region  of  the  upper  cervical.  From  the  X-ray  plates  I  do  not 
believe  we  are  warranted  in  passing  the  opinion  that  there  is  a  pathological 
lesion,  or  evidence  of  injury  of  the  upper  cervical  region. 

Dr.  Francis  D.  Donoghue,  medical  advisor  of  the  Industrial 
Accident  Board,  examined  this  man  on  Dec.  9,  1914.  He 
states: — 

This  appears  to  be  an  injury  to  an  old  arthritic  spine.  He  is  in  con- 
dition to  do  light  work  and  would  be  better  off  if  he  did  it.  His  neck 
is  greatly  improved,  although  the  process  from  which  he  is  suffering  is 
undoubtedly  one  which  is  continuous  and  progressive.  There  is  still  some 
disability  in  the  neck.  The  motions  of  his  neck  are  fairly  good  and  are 
made  to  substantially  normal  limits. 

Dr.  Henry  F.  Dearborn  examined  the  employee  on  June  16 
at  the  Lawrence  General  Hospital;  he  saw  him  about  a  week 
before  the  hearing,  and  he  also  saw  him  two  days  before  the 
hearing;  he  would  not  want  to  say  that  there  was  any  trouble 
with  his  neck  now. 
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We  find,  therefore,  that  Michael  Donovan  received  an  injury 
arising  out  of  and  in  the  course  of  his  emplo>anent  on  June  11, 
1914;  that,  on  the  weight  of  the  medical  evidence,  his  incapac- 
ity ceased  on  Jan.  19,  1915,  and  that  he  is  entitled  to  receive 
weekly  compensation  at  the  rate  of  $4.05  from  the  date  on 
which  compensation  was  suspended  up  to  Jan.  19,  1915;  that 
the  medical  bill  of  Dr.  Donovan,  excluding  the  two  dates, 
June  11  and  12,  for  which  he  made  charges,  which  he  admitted 
were  incorrect  because  he  was  out  of  town  on  those  days,  should 
be  approved;  and  that  the  bills  for  medicines,  one  for  $1.90  to 
John  H.  Greer  and  another  for  $3.25  to  John  B.  Bain,  should 
be  paid  by  the  insurer. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III. 
of  the  Workmen's  Compensation  Act  and  the  general  provisions 
of  said  act  and  its  amendments. 


Daniel  A.  Arundel  dissents. 


Dudley  M.  Holman. 
George  P.  King. 


Case  No.  1249. 

Philip  Paquette,  Employee. 

Lincoln  Mfg.  Company,  Employer. 

Frankfort  General  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Disease.  Sciatic  Rheu- 
matism. Pre-existing  Disease  not  accelerated  by  or 
HAVING  Causal  Relation  to  Injury.    No  Compensation 

AWARDED. 

The  emplo3ree  attributed  the  condition  of  sdatio  rheiunatism  which  incapacitated 
him  for  work  to  a  strain  received  while  lifting  a  warp  during  the  course  of  his 
employment  for  the  subscriber.  He  stated  that  he  and  another  employee  had 
attempted  to  lift  the  warp  from  a  pile  and  place  it  on  a  truck.  He  was  obliged 
to  give  up  the  task  because  of  the  severe  pain  which  afifected  him,  particularly 
in  the  hip  and  leg.  The  condition  was  diagnosed  as  sciatic  rheumatism,  having 
no  causal  relation  to  the  alleged  injury. 

Heldf  that  the  employee  was  not  incapacitated  for  work  by  reason  of  a  personal 
injury  arising  out  of  his  employment. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 
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Report  of  Committee  of  Arbitration, 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Philip  Paquette 
V.  Frankfort  General  Insurance  Company,  this  being  case  No. 
1249  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  James  H.  Kenyon, 
representing  the  insurer,  and  Frederick  F.  Bergeron,  represent- 
ing the  employee,  heard  the  parties  and  their  witnesses  in  Room 
35,  City  Hall,  Fall  River,  Mass.,  Tuesday  Nov.  3,  1914,  at 

11.30  A.M. 

Arthur  J.  B.  Cartier  represented  the  employee^  and  H.  R. 
Bygrave  represented  the  insurer. 

The  insurer  claimed  that  the  employee  was  not  incapacitated 
for  work  by  reason  of  the  injury,  but  because  of  a  condition  of 
sciatic  rheumatism,  having  no  relation  to  the  injurj^  of  May  1, 
1914. 

Philip  Paquette,  the  employee,  testified  that  on  May  1,  1914, 
while  lifting  a  warp,  with  the  assistance  of  another  man,  he 
hurt  himself  and  has  been  unable  to  work  since.  They  were 
lifting  the  warp  from  a  pile  to  place  it  on  a  truck.  He  could 
only  lift  the  warp  so  high,  and  could  not  go  any  further  on 
account  of  the  pain  he  experienced.  He  had  lifted  warps  many 
times  before  and  had  never  felt  any  pain.  He  never  had 
rheumatism  and  was  never  sick  before.  For  a  short  time  be- 
tween July  6  and  July  14  he  tried  to  work,  but  during  that  time 
he  had  the  assistance  of  the  other  men  on  the  greater  part  of 
his  work,  and  he  finally  had  to  give  up  on  account  of  the  pain. 
He  had  a  pain  in  his  hip,  particularly,  and  sometimes  it  would 
extend  down  the  leg.  Dr.  Perron  treated  him  and  gave  him 
some  medicine  to  drink  and  also  some  to  rub  on  his  body.  He 
then  went  to  the  City  Hospital  and  remained  there  four  and 
one-half  weeks.  At  present  he  is  feeling  much  better  and  is 
able  to  put  on  his  shoes.  He  feels  as  if  he  could  do  his  work 
now. 
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Dr.  David  H.  Fuller,  in  charge  of  the  City  Hospital,  pre- 
sented the  hospital  record  as  follows:  — 

Employee  admitted  on  August  20  and  discharged  September  19.  Dis- 
charged, fair. 

Diagnosis:  sciatica. 

Present  illness :  Patient  has  had  pain  in  his  leg  for  the  past  four  months. 
This  pain  starts  in  the  hip  and  follows  the  sciatic  nerve  down  to  the  heel. 

Physical  examination:  Negative,  except  for  the  pain  in  the  right  leg. 

On  September  3  he  was  up  and  feeling  well.  On  September  14  he  was 
out  of  doors  all  day,  also  on  the  15th.  There  was  nothing  out  of  the 
ordinary  in  the  history. 

The  doctor  further  testified  that  when  a  man  suddenly  gets 
caught  and  cannot  go  any  further  it  is  lumbago,  not  sciatica. 
In  sciatica  the  muscles  become  stiflf.  The  person  goes  down  and 
when  he  comes  up  it  catches  him.  It  comes  on  very  suddenly. 
There  was  absolutely  no  evidence  of  an  injury  in  the  history, 
and  there  were  no  symptoms  of  lumbago.  Sciatica  is  not 
caused  by  a  strain.  The  nerve  itself  has  got  to  receive  a 
trauma.  The  doctor  could  not  say  whether  in  a  case  where  the 
sciatic  nerve  struck  the  pelvis  it  would  cause  a  strain.  This 
sciatica  could  only  be  caused  by  continuity.  If  he  had  a  strain 
in  the  back,  continuity  of  surfaces  would  cause  it  to  extend 
down  to  the  sciatic  nerve  possibly,  and  it  is  not  probable  that 
it  would  last  six  months  if  caused  in  such  a  way. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
the  employee  is  not  incapacitated  for  work  by  reason  of  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, a  condition  of  sciatic  rheumatism  having  no  causal  rela- 
tion to  said  injury,  being  the  cause  of  his  incapacity  for  work: 
No  compensation  is  due  the  said  employee  under  the  Workmen's 
Compensation  Act. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to  re- 
view and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III. 
of  the  Workmen's  Compensation  Act  and  the  general  provisions 
of  said  act  and  its  amendments. 

Joseph  A.  Parks. 

James  H.  Kenyon,  Jr. 
Frederic  F.  Bergeron  dissents. 
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Findings    and   Decision   of   the    Industrial   Accident    Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston, 
Mass.,  Thursday,  Jan.  7,  1915,  at  10.15  a.m.,  and  affirms  and 
adopts  the  findings  of  the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
committee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertinent  thereto. 

The  evidence  shows  that  the  employee  claimed  to  have  re- 
ceived a  personal  injury  arising  out  of  and  in  the  course  of  his 
employment  on  May  1,  1914,  by  reason  of  a  condition  of  pain 
which  occurred  while  in  the  act  of  lifting  a  warp  from  a  pile  of 
other  warps  for  the  purpose  of  placing  said  warp  on  a  truck. 
He  further  claimed  that  this  injury  developed  into  a  condition 
of  sciatica  which  incapacitated  him  for  work.  The  medical 
evidence  proved  that  the  condition  of  which  the  employee 
complained  was  sciatica,  and  that  sciatica  is  not  caused  by  a 
strain  such  as  the  employee  alleged  he  received. 

The  Board  finds  upon  all  the  evidence  that  the  employee 
was  not  incapacitated  by  reason  of  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment,  the  condition  of 
sciatica  which  incapacitated  said  employee  not  having  any 
causal  relation  to  such  personal  injury,  as  alleged. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Digitized  by  VjOOQIC 


604         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 
Cabs  No.  1253. 

Annie  Elizabeth  McRae,  Sister  of  James  McRae  (De- 
ceased), Employee. 

Boston  Elevated  Railway  Company,  Employer. 

Massachusetts  Employees  Insurance  Association,  In- 
surer. 

Arising  out  of  the  Employmej^.     Death  results  from 

.   THE   Injury.     Disease.     Cancer   op  the   Esophagus 

Primary    Cause    of    Death.      Tubercxtlosis    op    the 

Lungs  Coj^ributing  Cause.    No  Connection  between 

Injury  and  Condition  which  caused  Demise. 

It  appears  that  the  emplosree  received  a  blow  from  the  fender  of  a  street  oar  on 
Nov.  16f  1913,  and  was  thrown  to  the  ground.  The  car  was  traveling  at  the  rate 
of  about  two  miles  an  hour  at  the  time,  and  the  momentum  given  the  body  was 
slight.  The  hospital  record  shows  that  the  injury  was  not  serious  and  that 
the  employee  was  discharged,  healed,  on  Deo.  6,  1913.  He  was  advised  *to 
report  at  the  Massachusetts  General  Hospital  for  the  purpose  of  receiving 
treatment  for  a  cough  and  the  conditions  causing  same.  This  cough  had 
been  existent  for  a  period  of  two  years,  as  stated  in  the  record  of  the  Peter 
Bent  Brigham  Hospital,  where  the  employee  became  a  i>atient  on  March  9, 
1914.  The  hospital  record  showed  a  '*i>oeitive  finding  of  esophageal  obstruc- 
tions" which  were  **  suggestive  of  malignant  infiltration  of  the  lowest  portion 
of  the  esophagus"  on  March  10,  and  a  diagnosis  of  "cardnoma  of  the  esopha- 
gus" was  made  by  the  examining  physicians.  The  employee  died  on  June  20, 
1914,  the  cause  of  his  death  being  given  as  "  cancer  of  the  esophagus,  primary 
cause,  and  tuberculosis  of  the  lungs,  contributing  cause."  The  evidence  did 
not  show  any  connection  between  the  employee's  injury  and  his  subsequent 
demise. 

Heldt  that  the  death  of  the  employee  did  not  have  any  causal  connection  with 
the  injury. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbiiration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Annie  Elizabeth 
McRae,  sister  of  James  McRae,  deceased,  v.  Massachusetts 
Employees  Insurance  Association,  this  being  case  No.  1253  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  -7- 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  James 
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Buchanan,  representing  the  dependent,  and  William  J.  Green, 
representing  the  insurer,  heard  the  parties  and  their  witnesses  in 
the  Hearing  Room  of  the  Industrial  Accident  Board,  1  Beacon 
Street,  Boston,  Mass.,  Tuesday,  Nov.  17, 1914,  at  2  p.m. 

Bernard  J.  Killion  represented  the  dependent,  and  John  W. 
Cronin  represented  the  insurer. 

The  insurer  declined  to  pay  compensation  on  the  ground  that 
the  employee's  death  had  no  causal  connection  with  the  personal 
injury  received  by  him  on  Nov.  17,  1913. 

Annie  Elizabeth  McRae,  sister  of  the  employee,  and  the 
claimant  in  the  case,  testified  that  she  lived  with  him  for  about 
eleven  years.  When  working,  the  employee  gave  her  about 
$10  per  week,  but  he  did  not  work  in  the  winter  time  because 
of  lack  of  employment.  At  the  time  of  the  injury  he  worked 
for  the  Boston  Elevated  Railway  Company,  and  when  he  was 
not  employed  by  that  company  he  worked  for  Appleby  & 
Grant,  coal  dealers.  She  had  lived  with  her  brother  since  her 
mother's  death,  and  prior  to  that  time  all  three  had  lived 
together,  Miss  McRae  and  the  brother  James  contributing  to 
the  support  of  their  mother.  She  only  worked  about  four 
months  in  the  year,  not  being  able  to  work  for  a  longer  period, 
and  earned  $10  weekly.  At  the  time  her  brother  was  injured 
she  was  not  at  home,  but  afterwards  was  told  that  he  was 
struck  by  a  car.  He  complained  of  his  chest  all  the  tiQie  after 
the  injury,  and  dating  from  the  injury  there  was  a  change  for 
the  worse  in  his  appearance.  He  was  not  able  to  eat  hearty 
food.  She  stated  that  her  brother  did  not  look  strong,  but 
that  he  never  had  been  sick.  She  did  not  contribute  very 
much  to  the  support  of  the  house,  stating  that  out  of  the 
money  she  earned  she  bought  her  own  clothes.  Her  brother 
gave  her  the  money  to  pay  the  rent  and  maintain  the  home. 
When  the  winter  came  they  managed  between  them  and  never 
bothered  any  one  else  for  money.  In  that  way  nearly  all  the 
money  they  earned  in  a  year  was  used  up.  The  last  time  her 
brother  gave  her  any  money  was  in  October,  1913,  when  he 
gave  her  $10.  Since  her  mother's  death  she  kept  house  for  her 
brother;  he  paid  the  rent  weekly,  $1.50,  and  he  ate  his  meals 
away  from  home  most  of  the  time,  because  she  worked  out  in 
the  summer  time  and  also  during  part  of  the  winter.    Her 
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brother  did  not  give  her  any  money  during  the  summer  because 
she  was  not  at  home.  During  the  time  her  brother  worked  for 
the  Boston  Elevated  Railway  Company  he  gave  her  $10  weekly 
to  pay  the  rent,  buy  the  food  supply  and  other  necessities  for 
the  home;  and  when  he  worked  for  Appleby  &  Grant  he  gave 
her  about  $6  or  $7  weekly  out  of  his  wage  of  $9. 

John  J.  Healy,  a  police  oflScer,  testified  that  on  the  evening 
of  Nov.  16,  1913,  McRae,  the  employee,  came  towards  him 
"half  staggering."  He  noticed  that  the  back  of  the  employee's 
head  was  bandaged  and  bleeding.  He  had  McRae  taken  to 
the  station  house  where  a  doctor  treated  him. 

Florance  F.  O'Donoghue,  another  police  officer,  testified  that 
while  on  duty  on  Beacon  Street,  Nov.  16,  1913,  he  was  informed 
that  the  employee  was  hit  on  the  head  by  a  car  and  taken  to 
the  Besse  Hospital.  He  called  at  the  hospital  to  get  further 
mformation  and  was  informed  that  McRae  had  been  treated 
for  the  cut  on  the  head  and  that  he  had  left  the  hospital.  The 
hospital  had  only  bandaged  his  head. 

Allan  J.  McRae,  a  brother  of  the  employee,  testified  that  to 
his  knowledge  there  had  never  been  either  consimiption  or 
cancer  in  the  family,  and  that  none  of  his  father's  or  mother's 
people  had  died  of  cancer.  He  had  no  knowledge  as  to  the 
occurrence  or  nature  of  the  injury. 

Mary  McRae,  a  sister  of  the  employee,  testified  that  she  saw 
her  brother  the  day  after  the  injury,  and  that  he  told  her  that 
he  was  struck  by  a  car  and  driven  up  against  a  bridge.  She 
afterwards  saw  him  every  evening.  The  injury  occurred  on 
Nov.  16,  1913,  and  at  Christmas  time  he  complained  that  he 
could  not  swallow.  She  noticed  that  his  food  seemed  to  choke 
him.  He  also  failed  in  general  health  and  complained  that  his 
head  felt  sore.  Before  the  accident  her  brother  could  swallow 
all  right,  but  afterwards  he  had  difficulty. 

Austin  Hashie,  a  motorman,  testified  that  it  was  his  car  which 
injured  the  employee.  McRae  was  walking  across  the  track 
when  the  car  struck  him,  the  fender  catching  him  in  the  legs 
and  tossing  him.  At  that  time  the  car  was  about  in  the  center 
of  the  bridge,  and  the  employee  was  thrown  between  the  car 
and  bridge.  He  could  not  see  whether  the  employee  struck 
the  girders  or  not,  or  whether  any  part  of  the  car  struck 
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McRae's  head.  He  got  off  the  car  at  that  time  and  found  the 
employee  lying  with  his  feet  towards  the  fender  and  his  head 
towards  the  back  of  the  car,  lengthwise.  McRae  was  bleeding 
quite  a  little  from  the  head.  The  .conductor,  Thompson,  took 
McRae  to  the  Besse  Hospital.  The  car  was  traveling  at  the 
rate  of  about  two  miles  an  hour  when  the  accident  occurred, 
that  is  to  say,  it  was  just  about  crawling,  proceeding  at  a  little 
slower  rate  than  a  man  could  walk. 

Lechley  McLaughlin  testified  that  he  was  the  foreman  in 
charge  of  the  job  on  the  night  of  the  injury,  but  that  he  did  not 
see  the  accident.  He  saw  the  employee  when  he  came  out  of 
the  hospital  and  noticed  a  little  blood  on  the  bandage  which 
had  been  put  around  his  head.  There  was  no  blood  on  the 
bridge  where  the  accident  occurred,  and  it  was  nearly  an  hour 
after  the  occurrence  that  he  knew  anything  about  it.  He  then 
went  \o  the  hospital  and  asked  McRae  if  he  had  been  hurt. 
The  latter  replied  no,  that  he  was  all  right,  and  wanted  to  go 
to  work,  fearing  that  he  would  lose  his  job,  but  the  foreman 
told  him  that  he  need  not  worry,  his  job  would  be  all  right. 

Mabel  F.  Murray  testified  that  she  was  in  charge  of  the 
hospital  of  the  insurance  company  on  Westland  Avenue,  and 
was  present,  when  the  employee  was  treated  by  Dr.  Espejo. 
The  record  of  the  case  disclosed  the  notation  "disability,  a  few 
days.*'  She  remembered  the  employee  distinctly  and  that  he 
appeared  to  be  weak  and  in  poor  health.  On  November  26  the 
hospital  card  recorded,  "Looking  O  K;  can  go  to  work."  The 
wound  was  dressed  twice  after  that,  but  the  nurse  stated  it  is 
not  always  necessary  that  the  wound  be  fully  healed  before  a 
patient  is  able  to  go  back  to  work.  On  November  29  the  card 
showed  that  the  employee  was  "not  quite  so  well,"  which  the 
nurse  said  referred  to  the  wound.  The  injury  on  Dec.  6,  1913, 
was  "healed,  discharged,  advised  to  go  to  Massachusetts 
General  Hospital  for  treatment  for  cough."  He  looked  ill,  as 
if  he  were  not  able  to  do  a  good  day's  work  at  that  time.  So 
far  as  the  wound  was  concerned,  he  was  able  to  go  to  work. 
He  did  not  look  strong  and  she  advised  him  to  go  to  the 
hospital  for  treatment.  McRae  had  a  cough  when  he  first 
came  to  the  hospital. 

Edward  Percy  Bugbee  presented  the  records  of  the  Peter 
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Bent  Brigham  Hospital  to  the  committee,  and  they  showed  that 
the  employee  entered  the  hospital  March  9,  1914;  temperature, 
98.4;  pulse,  100.  Patient  could  not  swallow;  meat  and  other 
foods  stuck  in  the  throat  and  might  regurgitate;  fluids  went 
down  easily;  duration  four  weeks.  Emaciated;  chest  retracted, 
•but  no  evidence  of  pulmonary  involvement.  Heart  and  lungs 
negative;  blood  pressure  140.  Diagnosis:  cancer  of  the  esoph- 
agus. To  return  next  day  for  X-ray  and  laryngoscopic  exami- 
nation. March  10,  positive  finding  of  esophageal  obstructions. 
March  11,  X-ray  plates  made.  Report  from  the  Rontgen  de- 
partment showed  definite  deformation  of  lowest  portion  of 
esophagus  —  a  very  small  channel.  No  definite  dilatation  or 
atrophy  of  the  esophagus  to  be  seen  above  the  beginning  of  this 
channel.  Findings  suggestive  of  a  malignant  infiltration  of  the 
lowest  portion  of  the  esophagus.  Diagnosis:  "Carcinoma  of  the 
esophagus."  Operation,  March  20.  A  history,  written  March 
13,  showed  that  there  was  no  evidence  of  tuberculosis;  frontal 
headache,  frequent  sore  throats;  frequent  coughs,  which  had 
been  present  all  the  time  for  two  years,  or  soreness  of  the  chest. 
Family  history  unimportant,  not  bearing  on  present  trouble 
which  began  seven  weeks  before  admission,  when  it  was  first 
noticed  that  solid  food  tended  to  choke  him.  Over  30  pounds' 
loss  in  weight  since  present  illness.  Physical  examination 
showed  a  very  much  emaciated,  senile  appearing  man. 

Dr.  E.  F.  Murphy,  a  registered  physician  of  fifteen  years' 
experience  in  general  practice,  testified  that  he  knew  the 
employee  for  a  period  of  about  eight  to  ten  years,  and  that  he 
was  the  family  physician  for  some  of  the  brothers  and  sisters. 
He  had  experience  in  traumatic  injuries  in  about  several 
hundred  cases. 

Q.  (By  Mr.  Killion).  Assuming,  Doctor,  that  a  man  was  crossing  a 
railway  track,  and  a  car  going  at  the  rate  of  two  miles  an  hour  struck  him 
in  the  lower  extremities  and  he  was  thrown  against  an  iron  bridge,  causing 
an  injury  somewhere  in  the  occipital  region;  assuming  that  he  lost  blood 
and  that  the  man  had  either  cancer  germs  or  tuberculosis  geims  in  his 
system,  what  possible  effect  would  the  injmy  aggravating  these  existing 
germs  have  on  the  duration  of  the  man's  life?  A  It  would  debilitate  him, 
and  I  do  not  know  how  much  debilitation  the  man  had  from  the  injury, 
except  history  that  he  had  a  blow  on  the  head  which  caused  a  slight  depres- 
sion at  the  time  and  was  later  followed  by  epithelioma  of  the  esophagus. 
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The  doctor  could  not  say  how  long  a  man  with  such  an 
injury  would  be  incapacitated;  the  wound  might  become  in- 
fected, or  might  heal  up  by  first  attention.  The  doctor  did 
not  attend  the  man,  but  saw  him  before  the  accident.  From 
the  report  made  by  the  physician  who  treated  him  it  appeared 
that  the  wound  was  a  clean  one  and  that  it  healed  up.  On 
December  6  he  was  advised  to  go  to  the  Massachusetts  General 
Hospital,  as  there  was  apparently  something  else  the  matter 
with  him. 

Q.  Assume  that  the  man  had  a  cough  at  that  time  and  received  an 
injury,  even  if  the  wound  were  a  clean  one,  and  he  lost  a  good  deal  of 
blood,  what  possible  effect  might  that  have  on  the  condition  which  caused 
the  cough?   A.  It  would  accelerate  a  condition  to  debilitate  him. 

Q.  What  general  effects  might  you  expect  from  injury  of  this  kind  if 
there  were  a  cough?  A.  Judging  from  the  death  certificate,  tuberculosis, 
which,  no  doubt,  was  in  the  incipient  state  at  that  time,  and  which  would 
be  accelerated  by  traumatic  injury  and  great  loss  of  blood. 

Q.  In  what  measiu'e?  A.  I  could  not  specifically  state  just  how  rapidly 
it  would  cause  that  condition  to  develop,  but  a  cough  at  the  time  of  the 
accident,  and  that  loss  of  blood  with  attending  shock,  would  leave  resist- 
ance much  less  and  open  up  a  wider  area  for  the  development  of  tubercu- 
losis. • 

Q.  Ajssmning  that  man  had  tuberculosis  in  incipient  stage,  and  tubercu- 
losis accompanied  by  a  dormant  or  inactive  carcinoma,  would  loss  of  blood 
have  any  effect  to  accelerate  either  or  both?  A.  I  think  so;  yes.  It  would 
accelerate  the  growth  of  carcinoma.  I  should  say,  as  this  occurred  in  the 
esophagus,  it  would  belong  to  the  epithelioma  type,  and,  of  course,  those 
are  more  rapid  in  ending  than  those  belonging  to  type  of  the  organs.  The 
man  was  a  poorly  nourished,  small  man,  and  always  had  the  appearance 
of  not  being  rugged,  and  the  chances  would  not  be  so  good  in  his  case  as  in 
a  rugged  man.  The  carcinoma  involves  the  neighboring  glands  in  its 
growth,  and  tuberculosis  could  involve  the  glands  very  well,  but  the 
appearance  of  a  tubercular  and  carcinoma  gland  is  entirely  different. 

In  the  doctor's  opinion  the  fact  the  man  had  a  carcinoma  and 
incipient  tuberculosis,  meeting  with  this  injury  was  a  factor  in 
shortening  his  life.  The  doctor  could  not  say  whether  he  had 
incipient  tuberculosis  or  cancer,  because  he  had  not  treated  the 
man  professionally,  and  had  not  seen  him  for  some  time.  A 
man  could  get  carcinoma  of  the  esophagus  without  getting  hit 
by  a  car  on  the  head.  This  one  was  under  the  breast  bone, 
and  gradually  grew  worse,  preventing  the  man  from  eating  hard 
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substances,  and  causing  regurgitation.  When  he  cannot  eat  his 
nutrition  is  cut  off,  and  it  would  be  bad  for  a  man  with  a 
tubercular  process,  and  would  account  for  the  acceleration  of 
the  tubercular  process  by  the  normal  growth  of  the  cancer, 
without  any  accident  at  all.  Tuberculosis,  by  causing  the  man 
to  become  more  debilitated,  would  permit  the  cancer  to  grow 
more  rapidly.  According  to  the  death  certificate  cancer  was 
the  primary  cause  of  death,  and  tuberculosis  second.  It  had 
not  reached  the  stage  when  it  could  be  taken  in  itself.  Cancer 
was  the  killing  thing  and  might  have  killed  the  man  whether 
he  had  tuberculosis  or  not. 

Q.  Are  you  not  of  the  opinion  that  this  blow  on  the  head,  or  this  striking 
near  the  knee  by  a  car,  causing  a  cut  on  the  headj  could  have  caused  growth 
in  a  man  who  did  not  have  cancer  before?   A.  No. 

Q.  Do  you  know  of  any  authorities  that  have  said  a  cut  of  this  descrip- 
tion on  the  head  and  a  fall  such  as  described  here  could  cause  growth  or 
accelerate  growth  of  cancer  of  the  esophagus?  A.  No.  Authorities  agree 
that  traiunatic  injuries  accelerate  carcinoma,  but  they  do  not  specify  the 
esophagus.  The  nearer  the  blow  is  to  the  region  the  more  the  authorities 
agree  on  that  point. 

Q.  You  could  not  say,  could  you,  that  this  man  died  one  day  earlier 
than  he  would  have  otherwise,  on  accoimt  of  this  cut  on  the  head  and 
loss  of  blood  consequent  upon  it?  A.  I  think  it  did  not  help  him  any. 
I  think  it  hurt  his  condition  and  that  he  died  sooner  —  hastened  his 
condition,  but  could  not  say  how  much. 

Being  asked  if  the  employee  had  a  continuous  slight  loss  of 
blood  would  it  not  lower  his  resistance  to  a  great  extent,  say 
for  three  hours,  the  doctor  said  that  slight  loss  of  blood  would 
not  amount  to  so  much  as  a  larger  loss  —  that  mere  oozing  of 
the  blood  from  a  wound  like  that  would  not  make  a  difference; 
there  would  have  to  be  considerable  loss.  If  this  continuous 
loss  of  blood  followed  the  loss  of  a  great  amount  of  blood  at 
the  time  of  the  injury  it  would  cause  a  lowering  of  resistance. 
The  fact  that  the  man  had  less  resisting  power  is  the  reason 
that  the  cancer  would  grow  faster  in  a  nonresisting  body. 
Being  shown  that  the  injury  did  not  lay  up  the  injured  man  so 
that  he  could  not  get  about  at  all,  and  asked  if  the  loss  of 
blood  to  the  degree  that  it  did  not  lay  up  a  man  as  frail  as  he 
was  would  have  a  serious  effect,  the  doctor  said,  "Putting  it 
that  way,  it  would  not." 
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Dr.  William  A.  Brooks,  for  the  insurer,  having  listened  to  the 
testimony  in  the  case,  was  asked  if  he  could  fonn  an  opinion 
as  to  whether  the  accident,  as  described,  and  the  injury  received 
from  that  accident,  had  any  causal  connection  with  the  em- 
ployee's death  from  carcinoma  of  the  esophagus.  He  stated 
that  he  had  gone  over  the  case  before  the  occasion  of  the 
hearing,  and  that  he  believed  there  was  no  possible  way  to 
connect  a  blow  on  the  head  or  on  the  leg  with  the  formation 
of  a  carcinoma  at  the  lower  end  of  the  esophagus;  there  is  no 
possible  connection  between  those  things  —  no  direct  connection 
whatever.  As  to  the  tuberculosis  mentioned  in  the  death 
certificate  as  a  contributing  cause,  and  its  having  been  affected 
by  the  blow  on  the  head,  the  doctor  said:  "The  most  I  ever 
heard  claimed  is  that  where  there  has  been  direct  violence  at 
that  point  there  might  be  development  of  cancer,  but  I  never 
heard  of  tuberculosis  from  a  blow  remote  from  the  lung  or  from 
the  esophagus."  As  to  the  length  of  incapacity  on  account  of 
the  injury,  so  far  as  such  injury  was  concerned,  it  was  the 
doctor's  opinion  that  the  employee  was  able  to  return  to  work 
on  December  6,  whfen  he  was  discharged  from  the  hospital. 
With  reference  to  the  loss  of  blood  causing  an  acceleration  in 
the  growth  of  the  cancer,  it  was  the  doctor's  opinion  that  if  it 
had  any  effect  at  all  on  that  cancer,  based  upon  the  best 
opinions  given  out,  it  would  diminish  the  growth;  he  did  not 
believe  that  such  an  amount  of  loss  of  blood  had  any  effect  one 
way  or  the  other.  Loss  of  blood  would  mean  that  nutrition 
would  not  be  as  good;  there  would  be  less  blood  sent  to  the 
tumor,  which  would  be  less  well  nourished;  the  better  a  cancer 
is  situated,  so  far  as  blood  supply  is  concerned,  the  more 
rapidly  it  grows  and  the  more  virulent  the  form  of  cancer; 
this  is  a  well-known  fact.  As  to  the  blow  on  the  head  and 
shin  having  any  causative  effect  in  hastening  death  from  either 
of  the  causes,  tuberculosis  or  cancer,  it  was  the  doctor's  opinion 
that  he  could  see  no  connection  between  the  two;  that  it  was 
often  said,  and  perhaps  rightly,  that  if  a  man  is  injured  and 
confined  to  the  house,  shut  up,  it  does  have  a  tendency  to 
reduce  vitality,  but  he  did  not  see  how  a  little  blow  on  the 
head,  a  general  shaking  up,  where  a  man  is  able  to  be  out  and 
about,  could  have  any  effect;  if  it  had,  it  is  an  infinitesimal 
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effect  going  on  inside  of  him.  In  his  opinion  there  was 
absolutely  no  causal  connection. 

The  death  certificate  showed  that  the  employee  died  on 
June  20,  1914,  from  "cancer  of  the  esophagus,  primary  cause, 
and  tuberculosis  of  the  lungs,  contributing  cause." 

The  average  weekly  wages  of  the  employee  were  $12. 

The  evidence  shows '  that  the  employee,  James  McRae, 
received  a  personal  injury  on  Nov.  16,  1913,  by  reason  of  a 
blow  from  the  fender  of  a  street  car  which  overturned  him  and 
caused  an  injury  to  his  head.  This  injury  was  not  a  serious 
one,  and  the  record  at  the  Westland  Avenue  Hospital  shows 
that  the  employee  was  discharged  on  Dec.  6,  1913,  healed,  and 
advised  to  go  to  the  Massachusetts  General  Hospital  for  treat* 
ment  of  a  cough.  It  was  in  evidence  that  he  had  such  a  cough 
for  a  period  of  two  years,  according  to  the  history  given  at  the 
Peter  Bent  Brigham  Hospital,  where  the  employee  was  received 
for  treatment  on  March  9,  1914.  At  that  time  the  record 
showed  that  there  was  "no  evidence  of  pulmonary  involve- 
ment." The  record  shows  on  March  10,  1914,  the  next  day,  a^ 
"positive  finding  of  esophageal  obstructions,"  which  were 
"suggestive  of  malignant  infiltration  of  the  lowest  portion  of 
the  .esophagus."  The  diagnosis  was  "carcinoma  of  the  esoph- 
agus." There  was  nothing  in  the  record  or  the  evidence  to 
connect  the  death  of  the  employee,  on  June  20,  1914,  from 
"cancer  of  the  esophagus,  primary  cause,  and  tuberculosis  of 
the  lungs,  contributing  cause,"  with  the  personal  injury  received 
by  the  employee  on  Nov.  16,  1913. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
the  employee  received  a  personal  injury  on  Nov.  16, 1913,  which 
incapacitated  him  for  work  until  Dec.  6,  1913,  at  which  time 
all  incapacity  due  to  the  said  injury  ceased,  the  insurer  being  re- 
quired to  pay  a  reasonable  sum  for  medical  expenses  during  the 
first  two  weeks  after  the  injury  and*the  compensation  due  from 
Nov.  16,  1913,  to  Dec.  6,  1913,  inclusive,  in  amount  $6. 

The  committee  further  finds  that  there  is  no  causal  relation 
between  the  said  personal  injury  and  the  death  of  the  employee. 


James  Buchanan,  Jr.,  dbsents. 


Joseph  A.  Parks. 
William  J.  Green. 
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Findings   and  Decision  of  the   Industrial  Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room  of  the 
Industrial  Accident  Board,  1  Beacon  Street,  Boston,  Mass., 
on  Thursday,  Feb.  11,  1915,  at  10.30  a.m.,  and  affirms  and 
adopts  the  findings  and  decision  of  the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
committee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertaining  thereto. 

The  evidence  shows  that  the  employee,  James  McRae, 
received  a  personal  injury,  arising  out  of  and  in  the  course  of 
his  employment,  on  Nov.  16,  1913.  The  employee  received  a 
blow  from  the  fender  of  a  street  car  and  was  thrown  to  the 
ground,  striking  on  his  head.  The  electric  car  was  traveling  at 
the  rate  of  about  two  miles  an  hour  when  the  accident  occurred, 
and  the  momentum  given  to  the  body  of  the  employee  by 
reason  of  its  contact  with  the  fender  was  slight.  The  injury 
was  not  a  serious  one,  the  record  of  the  Westland  Avenue 
Hospital  showing  that  the  employee  was  discharged,  healed,  on 
Dec.  6,  1913,  and  advised  to  report  at  the  Massachusetts 
General  Hospital  for  the  purpose  of  receiving  treatment  for  a 
cough  and  the  conditions  causing  same.  The  employee  had 
such  a  cough  for  a  period  of  two  years,  according  to  the 
recorded  history  of  the  patient  at  the  Peter  Bent  Brigham 
Hospital  at  the  time  of  his  admission  there  on  March  9,  1914. 
The  hospital  record  stated,  under  date  of  March  10,  1914,  that 
there  was  a  "positive  finding  of  esophageal  obstructions," 
which  were  "suggestive  of  malignant  infiltration  of  the  lowest 
portion  of  the  esophagus,"  and  a  diagnosis  of  "carcinoma  of  the 
esophagus"  was  made  by  the  examining  physicians.  Neither 
the  records  of  the  hospital,  nor  the  evidence  given  before  the 
committee  of  arbitration,  indicated  that  there  was  any  con- 
nection between  the  death  of  the  employee,  on  June  20,  1914, 
with  the  personal  injury  received  by  him  on  Nov.  16,  1913,  ner 
did  such  personal  injury  materially  aggravate  or  accelerate  the 
condition  which  caused  the  demise  of  the  said  employee.  The 
death  certificate  shows  that  the  employee  died  as  a  result  of 
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"cancer  of  the  esophagus,  primary  cause,  and  tuberculosis  of 
the  lungs,  contributing  cause." 

The  Industrial  Accident  Board  finds  and  decides,  upon  all  the 
evidence,  that  the  employee,  James  McRae,  received  a  personal 
injury,  arising  out  of  and  in  the  course  of  his  employn^ent,  on 
Nov.  16,  1913,  and  was  totally  incapacitated  thereby  until 
Dec.  6,  1913,  at  which  time  all  incapacity  for  work  as  a  result 
of  the  injury  tenninated;  that  the  condition  of  disease  which 
thereafter  incapacitated  him  had  no  causal  relation  to  said 
personal  injury;  that  there  is  no  liability  upon  the  insurer 
under  the  statute  for  the  further  incapacity  and  subsequent 
death  of  the  employee;  and  that  the  insurer  is  required  to  pay 
the  sum  of  $6  as  compensation  under  this  decision. 

FpANK  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Case  No.  1267. 

Simon  Chesler,  Employee. 
Cohen  &  Leavitt  Company,  Employer. 
OcEA^  Accident  and  Guarantee  Corporation,  Ltd.,  /w- 
surer. 

Arising  out  of  the  Employment.  Disease.  Acceleration. 
Pre-existing  Condition  of  Syphilis  accelerated  to 
Point  of  Incapacity  for  Work  by  Injury.  Com- 
pensation awarded  to  DEFiNriE  Date.  After  Such 
Date  all  Incapacity  due  to  Injury  ceased. 

The  evidence  showed  that  the  employee  was  suffering  from  a  condition  of  syphilis 
prior  to  the  injury,  and  that  said  injury  accelerated  the  prp-ezisting  condition 
to  the  point  of  incapacity  for  work.  The  condition  of  syphilis  materially  re- 
tarded the  process  of  healing  and  extended  the  period  of  disability.  The 
disease  was  not  the  proximate  or  remote  cause  of  the  injuiy,  such  injury  bmng 
caused  by  the  running  away  of  the  horse  which  the  employee  was  driving. 
All  incapacity  due  to  the  injury  ceased  at  the  end  of  a  certain  period  of  time. 

Held,  that  the  employee  was  entitled  to  comi>ensation  onl^*-  for  the  incapacity  due 
to  the  injiuy. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Simon  Chesler  v. 
Ocean  Accident  and  Guarantee  Corporation,  Ltd.,  this  being 
case  N'o.  1257  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  Charles  E. 
Lawrence,  representing  the  insurer,  and  John  E.  Beck,  repre- 
senting the  employee,  heard  the  parties  and  their  witnesses  in 
the  Aldermanic  Chamber,  City  Hall,  Chelsea,  Mass.,  on 
Saturday,  Nov.  7,  1914,  at  10.30  a.m. 

James  T.  Connolly  appeared  as  counsel  for  the  insurer;  the 
employee  was  not  represented  by  counsel. 

It  appeared  in  evidence  that  Simon  Chesler  was  employed 
by  Cohen  &  Leavitt  Company,  80  Merrimac  Street,  Boston, 
Mass.,  at  their  plant  on  Broadway,  Chelsea,  Mass.,  and  that 
on  April  2,  1914,  while  driving  a  team,  his  occupation  being 
that  of  a  teamster,  the  horse  ran  away  and  he  was  thrown  out, 
receiving  an  injury  to  his  chest  and  his  left  arm.  He  had  no 
cut  on  his  arm  at  the  time  of  the  diagnosis,  but  the  skin  was  a 
little  scraped  on  the  inner  side  of  the  arm.  The  whole  arm 
started  to  swell  a  couple  of  days  after  the  accident.  The  lower 
swelling  broke  a  week  and  a  half  after  the  accident;  the  upper 
one  opened  about  the  same  day.  It  afterwards  appeared  that 
the  man  was  suffering  from  a  long-existing  case  of  syphilis,  and 
the  injury  to  the  arm  precipitated  the  ulceration  on  the  forearm 
through  the  scraping  which  the  arm  received,  thereby  aggravat- 
ing and  accelerating  a  pre-existing  condition  of  the  disease. 

We  find  that  he  was  incapacitated  from  April  2,  1914,  up  to 
June  14,  1914,  and  that  he  is  entitled  to  recover  compensation 
at  the  rate  of  $7.50  a  week,  his  average  weekly  wage  being  $15, 
from  April  16,  the  fifteenth  day  after  the  injury,  up  to  June  14, 
this  being  the  date  on  which  he  returned  to  work,  the  ulceration 
which  was  caused  by  the  accident  having  entirely  healed  on  the 
latter  date.  He  had  been  paid  six  weeks'  compensation,  and 
there  is  due  him,  therefore,  seventeen  days'  compensation  at 
the  rate  of  $7.50  per  week,  amounting  to  $18.21. 
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This  decbion  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

Dudley  M.  Holman. 

John  E.  Beck. 
Charles  E.  Lawrence  dissents. 

Findings   and  Decision   of  the   Industrial  Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  in  the  Hearing  Room  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston, 
Mass.,  on  Thursday,  Dec.  21,  1914,  at  10.30  a.m.,  and  affirms 
and  adopts  the  findings  and  decision  of  the  committee  of 
arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
conmiittee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertinent  thereto. 

The  evidence  showed  that  the  employee  was  suffering  from  a 
condition  of  syphilis  prior  to  the  injury,  and  that  the  injury 
which  resulted  from  the  running  away  of  a  horse  which  the 
employee  was  driving,  and  his  being  thrown  to  the  ground,  cut 
and  scraped  the  skin  of  his  left  arm,  by  reason  of  which  the 
employee  was  incapacitated  for  work  for  a  period  of  ten  and 
three-sevenths  weeks. 

The  condition  of  syphilis  from  which  the  said  employee  was 
suffering  prior  to  the  occurrence  of  the  injury  materially  re- 
tarded the  process  of  healing,  and  extended  the  period  of  his 
incapacity  for  work.  This  condition,  however,  was  not  the 
proximate  or  remote  cause  of  the  injury,  and  as  said  injury 
arose  out  of  and  in  the  coiu^e  of  his  employment,  the  employee 
was  entitled  to  compensation  during  the  time  of  his  incapacity 
in  so  far  as  same  had  a  causal  relation  to  the  injury. 

The  insurer  objects  to  the  findings  and  decision  of  the 
committee  of  arbitration,   on   the   groimd   that  it   "places  a 
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premium  upon  the  disease  from  which  the  employee  suffered*' 
prior  to  the  injury.  The  Boards  however,  in  approving  the 
findings  of  said  committee,  awards  compensation  only  during 
the  period  of  the  incapacity  for  work  due  to  the  injury,  and 
not  for  any  incapacity  due  to  the  disease.  It  is  the  law  that 
an  employee  must  be  taken  as  he  is  at  the  time  the  injury 
occurs,  and  if,  by  reason  of  a  personal  injury  arising  out  of  and 
in  the  course  of  his  employment,  a  previous  diseased  condition 
is  materially  accelerated  and  hastened  so  as  to  incapacitate 
him,  or  if,  by  reason  of  an  existing  condition  of  disease,  his 
recovery  from  the  effects  of  the  injury  are  retarded,  compensa- 
tion is  due,  not  for  the  disease,  but  for  the  effect  of  the  injury 
upon  the  employee  and  the  incapacity  resulting  therefrom. 

The  Board,  therefore,  finds  and  decides  that  the  employee 
was  totally  incapacitated  for  work  from  April  2,  1914,  to 
June  14,  1914,  at  which  time  all  incapacity  resulting  from  the 
injury  ceased,  and  there  is  due  said  employee  a  payment  of 
$18.21  from  the  insurer,  covering  the  benefits  due  from  the 
date  upon  which  compensation  was  suspended  to  the  date  upon 

which  incapacity  ceased. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

/  Thomas  F.  Boyle. 


Cabe  No.  1262. 

Martha  L.  McCarthy,  Widow  and  Dependent  op  Michael 
McCarthy,  Employee. 

BoYLSTON  Construction  Company,  Employer. 

Massachusetts  Boni^ing  and  Insurance  Company,  In- 
surer. 

Arising  out  of  the  Employment.  Death  results  from  the 
Injury.  Dependency.  Subcontractor.  Insurance. 
Subcontractor  not  Insured.  Main  Contractor 
insured.  Employee  of  Subcontractor  entitled  to 
Compensation  from  Insurer  of  General  Contractor. 

The  employee  waa  engaged  by  a  subcontractor  to  i>erform  cert^iin  work  in  connec- 
tion with  his  engagement  by  the  general  contractor  to  tear  down  an  old  building. 
While  so  engaged  he  received  a  fractured  skull  and  broken  spine,  by  reason  of 
a  fall  from  the  building.    Death  was  almost  instantaneous.    The  employee  was 
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survived  by  a  widow  who  lived  with  him  at  the  time  of  the  injury.   The  sub- 
contractor was  not  insured  under  the  statute:   the  general  contractor  was 
covered  by  insurance. 
Held,  that  the  dependent  was  entitled  to  compensation  from  the  insurer  of  the 
general  contractor. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Martha  L.  McCarthy, 
widow  and  dependent  of  Michael  McCarthy,  deceased,  v. 
Massachusetts  Botoding  and  Insurance  Company,  this  being 
case  No.  1262  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  George  P.  McDonald 
of  Boston,  Mass.,  representing  the  dependent,  and  Edward  O. 
Proctor  of  Boston,  Mass.,  representing  the  insurer,  heard  the 
parties  and  their  witnesses  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  Tuesday,  Nov.  24,  1914,  at  10  a.m. 

Michael  McCarthy,  a  building  wrecker,  was  fatally  injured 
on  July  11,  1914,  by  reason  of  a  fall  of  about  50  feet  from  the 
wall  of  a  building  at  the  comer  of  Hemenway  and  Boylston 
streets,  Boston,  Mass.  The  employee  received  a  fractured 
skull  and  broken  spine,  dying  almost  inmiediately  after  the 
accident  occurred. 

There  was  a  misunderstanding  as  to  whether  the  Casualty 
Company  of  America  or  the  Massachusetts  Bonding  and  In- 
surance Company  was  the  insurer  in  this  case,  and  the  de- 
pendent was  obliged  to  ask  for  a  hearing  in  order  to  clear  up 
the  doubt  on  this  point. 

Thomas  A.  Elston,  who  it  was  thought  was  the  employer  in 
the  case,  testified  that  he  had  known  the  deceased  employee 
for  a  period  of  about  twelve  years,  but  had  not  employed  him 
during  the  last  two  or  three  years.  He  knew  William  Perry 
who,  he  was  informed,  had  the  subcontract  from  the  Boylston 
Construction  Company  to  tear  down  the  building,  in  which 
employment  Michael  McCarthy  was  injured. 

James  G.  Hamedy,  representing  the  Massachusetts  Bonding 
and  Insurance  Company,  stated  that  this  company  insured  the 
subscriber,  the  Boylston  Construction  Company,  and  that  said  in- 
surance was  effective  on  July  11,  1914,  the  date  of  the  accident. 

Digitized  by  VjOOQ IC 


MONAHAN  V.  EMPLOYERS'  LIABILITY  ASSURANCE  CORP'N,  LTD.    619 

William  F.  Flynn,  president  of  the  Boylston  Construction 
Company,  testified  that  William  Perry  was  a  subcontractor, 
and  had  been  engaged  to  tear  down  the  building  upon  which 
the  employee,  Michael  McCarthy,  was  injured.  The  sub- 
contractor was  not  insured. 

The  fact  of  the  injury  and  the  correct  name  of  the  employer 
having  Jbeen  established,  the  Massachusetts  Bonding  and 
Insurance  Company  admitting  that  it  was  the  insurer,  the 
only  question  that  remained  undecided  was  the  matter  of  the 
average  weekly  wages  of  the  employee.  It  was  agreed  by  the 
attorneys  representing  the  parties  that  the  average  weekly 
wages  of  the  employee  were  $16. 

The  committee  of  arbitration,  therefore,  finds  upon  all  the 
evidence  that  the  employee,  Michael  McCarthy,  received  a 
personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment, which  resulted  fatally,  on  July  11,  1914;  that  his  average 
weekly  wages  were  $16;  and  that  Martha  L.  McCarthy,  his 
widow,  lived  with  him  at  the  time  of  said  injury.  There  is  due 
the  said  widow,  therefore,  the  sum  of  $8  a  week  for  a  period 
of  three  hundred  weeks  from  July  11,  1914,  the  date  of  the 

injury. 

Joseph  A.  Parks. 

George  P.  McDonald. 

Edward  O.  Proctor. 


Case  No.  1266. 

Mary  Monahan,  Wroow  of  Patrick  Monahan,  Employee. 
Edison  Electric  Illuminating  Company,  Employer. 
Employers'   Llabiltty  Assurance  Corporation,   Ltd.,   In- 
surer. 

Arising  out  op  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Disease.  Bright's  Disease. 
No  Relation  between  Employment  and  Death.  No 
Compensation  awarded. 

The  employee  complained  to  his  wife  of  illness  on  Aug.  2,  1914,  and  tried  to  work 
on  the  4th,  being  obliged  to  return  home,  on  account  of  stomach  conditions, 
at  4  o'clock  in  the  afternoon.  There  was  no  evidence  of  an  injury,  and  the 
medical  evidence  showed  that  there  was  no  connection  between  his  employ- 
ment and  the  disease  which  caused  his  death. 

Heldt  that  the  employee's  death  did  not  arise  out  of  his  employment. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mary  Monahan, 
widow  of  Patrick  Monahan,  deceased,  v.  Employers'  Liability 
Assurance  Corporation,  Ltd.,  this  being  case  No.  1265  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
Chairman,  representing  the  Industrial  Accident  Board,  Wilfred 
B.  Keenan,  representing  the  employee,  and  J.  Howard  Jones, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room,  New  Albion  Building,  Boston,  Mass.,  on 
Tuesday,  Dec.  22,  1914,  at  10  a.m. 

John  M.  Morrison  represented  the  insurer,  and  George  H. 
Mellen  represented  the  dependents  of  the  deceased  employee. 

The  question  at  issue  in  this  case  was  whether  or  not  the 
death  of  the  employee,  from  nephritis  on  Aug.  16,  1914,  had  a 
causal  relation  to  a  personal  injury  which  he  is  alleged  to  have 
received  on  Aug.  2,  1914. 

Mrs.  Mary  Monahan,  widow  of  the  deceased  employee, 
testified  as  to  the  health  of  her  husband,  stating  that  he  never 
complained  of  illness  until  Sunday,  Aug.  2,  1914,  at  which  time 
he  said  he  was  sick  because  of  conditions  in  his  stomach,  which 
he  attributed  to  his  employment.  He  tried  to  work  on  Tues- 
day, but  came  home  at  4  o'clock,  complaining  of  stomach 
pains,  and  said  that  he  had  injured  himself  by  striking  his 
chest.  He  was  examined  by  Drs.  Achorn,  Callahan  and 
Morris.  Dr.  McGrath  called  after  her  husband  had  died.  No 
autopsy  was  performed.    Mr.  Monahan  died  on  Aug.  16,  1914. 

Dr.  George  P.  Morris  testified  that  he  attended  the  employee 
during  his  last  illness,  and  found  that  he  complained  of  pain 
in  the  region  of  his  stomach,  and  that  he  had  been  vomiting 
for  several  days.  He  at  first  thought  it  was  a  case  of  acute 
gastritis,  but  afterwards  said  that  he  diagnosed  the  sickness  as 
Bright's  disease.  There  was  no  relation  of  cause  and  effect 
between  said  disease  and  the  employment  of  Monahan. 

Dr.  Achorn  also  testified  that,  in  his  opinion,  the  death  of  the 
employee  had  no  possible  connection  with  an  injury  arising  out 
of  and  in  the  course  of  his  employment. 
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Timothy  Tieraey,  Michael  Head  and  Joseph  Mahoney  also 
testified,  but  their  evidence  had  no  bearing  upon  the  question  at 
issue,  —  whether  the  death  of  the  employee  had  any  relation 
to  a  personal  injury  arising  out  of  the  employment. 

Dr.  Greorge  B.  McGrath  testified  that,  in  his  opinion,  there 
was  no  causal  relation  between  the  injury,  as  claimed,  and  the 
employee's  death.  In  his  opinion  the  employee,  Monahan, 
died  from  a  condition  of  nephritis  which  was  neither  caused  nor 
accelerated  by  reason  of  his  employment. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
there  is  no  causal  relation  between  the  injury  which  the  em- 
ployee is  alleged  to  have  received  on  Aug.  2,  1914,  and  his 
death,  on  Aug.  16,  1914,  and  therefore  rules  that  no  compensa- 
tion is  due  under  the  statute  to  the  widow,  Mrs.  Mary 
Monahan. 

Joseph  A.  Parks. 

J.  Howard  Jones. 

Wilfred  B.  Keenan. 


Case  No.  1268. 

Mrs.  Patrick  McCabe,  Widow  and  Alleged  Dependent 
OF  Patrick  McCabe  (Deceased),  Employee. 

American  Sugar  Refining  Company,  Employer. 

Employers'  Liability  Assurance  Corporation,  Ltd.,  In- 
surer. 

Arising  out  of  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Scope  of  Employment. 
Breach  of  Rule.  Employee  attempts  to  operate 
Elevator  contrary  to  Rule.  Body  found  at  Bottom 
of  Elevator  Shaft.    No  Compensation  due  Widow. 

It  appears  that  the  employee  was  required  frequently  to  convey  cleanings  and 
materials  from  one  floor  to  another,  and  was  obliged  to  use  a  certain  freight 
elevator  for  which  a  regular  operator  was  furnished  by  the  subscriber.  It  was 
contrary  to  a  rule  and  practice  of  the  company  for  the  general  employees  to 
operate  this  elevator.  While  the  regular  operator  was  absent,  and  the  gate 
•  in  front  of  the  elevator  was  in  place,  the  employee  attempted  to  operate  the 
elevator,  and  his  body  was  found  later  at  the  bottom  of  the  well.  Life  was 
extinct. 

Held,  that  the  death  of  the  employee  did  not  arise  out  of  his  employment. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mrs.  Patrick  McCabe, 
widow  and  alleged  dependent  of  Patrick  McCabe,  deceased 
employee,  v.  Employers'  Liability  Assurance  Corporation,  Ltd., 
this  being  case  No.  1268  on  the  files  of  the  Industrial  Accident 
Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Joseph  W. 
Russell,  representing  the  widow,  and  John  G.  Brackett,  repre- 
senting the  insurer,  being  duly  sworn,  heard  the  parties  and 
their  witnesses  at  the  Hearing  Room  of  the  Industrial  Accident 
Board,  Tuesday,  Nov.  3,  1914,  at  2  p.m. 

John  M.  Morrison  appeared  as  counsel  for  the  insurer,  and 
Ralph  W.  Gloag  as  counsel  for  the  widow. 

The  employee,  a  man  fifty-nine  years  of  age,  was  employed 
as  a  laborer,  and  his  duties  were  also  to  clean  up  any  rubbish  or 
shavings  that  were  left  by  the  other  workmen  every  afternoon. 
His  average  weekly  wages  were  $11.50. 

He  had  occasion  frequently  to  carry  or  convey  cleanings  and 
materials  from  one  part  of  his  employer's  plant  to  another,  and 
in  doing  so  to  go  with  his  truck  and  materials  from  one  floor  to 
another  in  a  freight  elevator.  A  regular  operator  was  employed 
to  run  the  elevator,  and  it  was  contrary  to  a  rule  and  practice 
of  the  company  for  the  general  employees  to  operate  this 
elevator  themselves.  This  rule  and  practice  was  known  and 
understood  by  the  general  employees,  including  the  deceased. 

There  was  a  sliding  gate  in  front  of  the  door  of  the  elevator 
to  protect  and  prevent  people  from  entering  therein  in  the 
absence  of  the  operator.  On  July  29,  1914,  while  the  regular 
operator  was  away  from  the  elevator  for  about  ten  minutes, 
the  employee,  now  deceased,  came  to  the  elevator,  then  stand- 
ing on  the  first  floor,  for  the  purpose  of  being  carried  therein 
by  its  operator  to  the  second  floor,  on  which  second  floor  he 
had  left  his  truck  with  cleanings  and  materials,  which  were  lo 
be  taken  by  him  from  said  second  to  the  first  floor.  When  he 
found  the  operator  of  the  elevator  was  absent  he  asked  another 
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employee  if  he  would  not  like  him,  the  deceased  employee,  to 
take  him  to  the  second  floor.  The  other  employee  replied, 
"No,  I  don't  want  you;  you  have  not  got  any  business  around 
that  elevator."  The  deceased  then  said,  "I  don't  care."  He 
thereupon  stepped  into  the  elevator  and  pulled  the  shipper  rope 
which  would  start  the  elevator  downwards,  but  as  the  elevator 
was  then  standing  at  the  first  floor  where  it  could  go  down  no 
further,  it  did  not  then  move.  He  then  pulled  another  rope 
which  caused  the  elevator  to  start  up  with  him  in  it.  The 
other  employee,  to  whom  the  deceased  had  spoken  just  before 
this,  was  then  walking  up  a  stairway  near  by,  and  saw  the 
elevator  with  the  deceased  inside  going  towards  the  upper 
floors.  This  other  employee  very  soon  after  this  looked  down 
the  elevator  well  and  saw  an  object  lying  at  the  bottom,  which 
looked  like  the  body  of  a  person.  The  deceased  was  shortly 
after  found  at  the  bottom  of  the  well,  life  being  extinct. 

The  testimony  of  Daniel  S.  Hickey,  master  mechanic,  of 
Joseph  A.  Whallon,  who  had  charge  of  the  oflice,  of  Sylvester 
Neves,  the  fellow  employee  who  last  saw  the  deceased  and  was 
asked  by  him  to  go  into  the  elevator,  and  of  a  number  of  other 
fellow  workmen  was  received  in  evidence. 

The  question  raised  at  the  hearing  was  whether  or  not  the 
act  of  the  deceased  in  going  into  and  running  the  elevator  was 
a  part  of  or  incidental  to  his  work  and  employment. 

The  committee  finds  that  this  was  not  a  part  of  or  incidental 
to  his  work,  and  .that  the  injury  which  resulted  in  his  death 
did  not  arise  out  of  or  in  the  course  of  his  employment,  and 
that  the  insurer  is,  therefore,  not  liable  to  compensation. 

David  T.  Dickinson. 
John  G.  Brackett. 
Joseph  W.  Russell  dissents. 
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Case  No.  1276. 

James  Ctjmmings,  Employee. 

Huck's  Transfer,  Employer. 

United  States  Fidelity  and  Guaranty  Company,  Insurer. 

Casual  Employment.  Employee  was  engaged  to  perform 
Certain  Job.  Engagement  terminated  on  Day  of 
Employment.    No  Compensation  due. 

The  employee  was  engaged  by  the  subscriber  to  aid  in  unloading  merchandise  from 
the  railroad  cars,  and  had  been  working  about  one  hour  when  the  injury 
occurred.  His  employment  would  have  terminated  during  the  day  of  the 
injury. 

Heldf  that  the  employee  was  not  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  James  Cummings  v. 
United  States  Fidelity  and  Guaranty  Company,  this  being 
case  No.  1276  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  representing  the  Industrial  Accident  Board,  Edward 
A.  Meacham,  representing  the  insurer,  and  David  B.  Hoar, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room,  423  Main  Street,  Springfield,  Mass., 
Tuesday,  Nov.  17,  1914,  at  10  a.m. 

D.  R.  Pennell  appeared  for  the  insurer.  The  employee  was 
not  represented  by  counsel. 

James  Cummings,  the  employee,  was  injured  Sept.  16,  1914, 
while  in  the  employ  of  Huck's  Transfer.  He  fell  from  a  wagon 
injuring  his  left  hand. 

The  question  at  issue  is  one  of  casual  employment. 

James  Cummings  testified  as  follows:  — 

I  was  working  for  Huck's  Transfer  -v^^en  I  was  injured  on  September  16. 
My  injury  consisted  of  a  broken  wrist.  I  was  working  for  F.  L.  Runnels 
of  44  Portland  Street.  I  live  close  by  and  used  to  get  all  the  work  that  he 
had.  I  would  go  over  to  the  bam  before  7  o'clock,  and  if  he  had  anything 
to  do  I  got  it,  sometimes  all  day,  but  a  half  day  anyway.    Runn^  had 


Digitized  by  VjOOQ IC 


DE  FELICI  V.  employers'  LIABILITT  ASSURANCE  CORP'n,  LTD.  625 

nothing  this  day  so  I  worked  for  Huck.  The  job  I  was  hired  for  was  to 
move  stuff  from  the  New  Haven  cars  to  Court  Square  Theatre.  That 
was  all  I  was  hired  for  that  day.  I  had  been  working  about  one  hour  when 
I  was  hurt.  I  was  supposed  to  get  20  cents  an  hour.  Mr.  Barnes  hired  me 
that  day.    I  had  worked  for  Huck  four  or  five  times  before. 

H.  A.  Huck  of  Hack's  Transfer  testified  as  follows:  — 

Mr.  Ciunmings  is  not  a  regular  employee;  he  probably  has  been  em- 
ployed three  or  four  times  in  the  last  six  or  eight  months  for  small  jobs, 
from  one  to  two  or  three  hours  at  a  time.  Mr.  Cummings  has  never 
worked  for  us  regularly.  When  his  work  was  done  he  was  free  to  go 
where  he  wanted.  There  was  no  contract;  we  hired  him  just  to  assist 
our  men  that  day.  We  had  no  agreement  with  him  that  when  we  wanted 
him  again  he  would  come. 

We  therefore  find  that  the  employee,  James  Cummings,  is 
not  entitled  to  compensation  for  the  accident  that  happened 
Sept.  16,  1914,  as  his  employment  was  casual. 

James  B.  Carroll. 
Edward  A.  Meacham. 
David  B.  Hoar. 


Cabb  No.  1286. 

James  De  Feuci,  Employee. 
Haverhill  Water  Works,  Employer. 

Employers'  Liabilttt  Assurance  Corporation,  Ltd.,  In- 
surer, 

Arising  out  of  the  Employment.  Disease.  Osteo- 
arthritis. Injury  Cause  of  Incapacitating  Con- 
dition. Treatment  Necessary  to  restore  Employee's 
Capacity  to  earn.  Recommended  that  Insurer 
FURNISH  Same.    Compensation  awarded. 

The  employee  received  a  personal  injury  by  being  acddentally  struck  with  the  point 
of  a  pick  which  a  fellow  laborer  was  wielding  in  a  trench.  As  a  result  of  the 
injury  a  condition  of  osteoarthritifl  totally  incapacitated  him  for  work.  The 
medical  evidence  indicated  that  further  treatment  and  appliances  should  be 
furnished  if  the  employee  were  to  be  restored  to  earning  capacity. 

Held,  that  the  employee  was  incapacitated  for  work  by  reason  of  the  injury. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  James  De  Felici  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  1286  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Christopher  H. 
Rogers,  representing  the  employee,  and  Essex  S.  Abbott, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Aldermanic  Chamber,  City  Hall,  Haverhill,  Mass.,  on 
Monday,  Nov.  23,  1914,  at  10.30  a.m. 

Walter  T.  Rochefort  appeared  as  counsel  for  the  employee, 
and  John  M.  Morrison  appeared  as  counsel  for  the  insurer. 

This  employee,  a  man  forty-nine  years  of  age,  on  Sept.  18, 
1913,  received  an  injury  arising  out  of  and  in  the  course  of  his 
employment.  His  occupation  was  that  of  a  laborer  for  the 
water  works  department  of  the  city  of  Haverhill.  His  average 
weekly  wages  at  the  time  of  the  injiuy  were  $12,  and  he  has 
been  paid  a  weekly  compensation  for  total  incapacity  at  the 
rate  of  $6  a  week  to  Sept.  4,  1914,  when  it  was  stopped  by  the 
insurer  in  the  belief  that  incapacity  had  ended.  His  injury  was 
caused  by  being  accidentally  struck  with  the  point  of  a  pick 
which  a  fellow  laborer  was  wielding  in  a  trench.  The  employee 
suddenly  changed  his  position  so  that  he  received  the  blow  of 
the  end  of  the  pick  in  the  back,  about  on  a  level  with  the 
fourth  lumbar  vertebra. 

The  report  of  Dr.  Leon  G.  Beeley,  an  impartial  physician 
appointed  by  the  Board,  was  received  in  evidence,  of  which  the 
following  is  a  copy:  — 

Re:  James  De  Felict  —  Haverhill  Water  Works. 
The  above-named  came  to  my  office  for  examination  last  night,  and 
showed  scar  size  of  dime,  smooth,  pigmented,  about  1  inch  to  right  of 
median  line  at  level  of  top  of  sacrum,  without  deformity  in  subjacent 
bone.  Sacroiliac  joints  on  both  sides  appear  in  normal  condition  as  to 
external  appearance,  touch  and  function,  as  no  special  pain  is  caused  by 
standing  on  either  leg  (alone),  rolling,  twisting  or  having  extended  leg 
raised  while  in  recumbent  position.   Tenderness  over  sciatic  notch  and  over 
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course  of  nerve  very  slightly,  if  any,  increased  on  right  side  as  compared 
with  left. 

Measurements  show  legs  of  equal  size,  with  gluteal  folds  well  marked. 
Knee  jerks  equal.  Motions  of  back  good  in  all  directions;  complains  of 
slight  pain  in  forced  backward  bending.  No  abdominal  tenderness.  Was 
observed  to  bend  forward  to  lace  and  unlace  shoes  without  complaint. 

External  objective  examination  does  not  reveal  anything  pathological 
to  me.  The  patient's  symptoms  are  subjective,  and  he  complains  that  he 
has  backache  if  he  sits  too  long  in  one  position ;  that  he  has  pain  in  his  back 
if  he  tries  to  straighten  up  after  bending  over  as  in  working  in  his  garden; 
and  that  he  cannot  now  work  steadily  for  more  than  one-half  hour.  This 
back  pain  is  said  to  extend  down  back  of  his  legs  and  thighs.  Prolonged 
walking  is  said  to  cause  similar  pains.  He  sleeps  normally.  He  has  not 
used  crutches  for  two  months.  He  asserts  that  he  is  anxious  to  get  back 
to  work,  as  he  could  draw  more  money  than  at  present. 

Summary.  —  The  subjective  symptoms  are  out  of  proportion  to  be 
objective.  It  seems  to  me  that  he  might  be  given  light  work,  and  it  was^ 
so  suggested  to  him,  but  he  objected  that  the  boss  would  not  keep  him  if 
he  could  not  do  a  full  day's  work,  and  that  returning  to  work  at  too  early 
a  date  might  aggravate  his  condition.  Under  the  circumstances  I  cannot 
state  when  he  wiU  be  disposed  to  try  to  find  out  what  he  can  do,  as  he 
appears  to  be  in  rather  a  stationary  condition  for  the  past  month. 

I  would  suggest  that  one  of  his  former  employers  interview  him  per- 
sonally and  assure  him  of  his  sympathetic  interest  in  urging  him  to  try  to 
undertake  some  light  work  for  a  starter,  —  work  which  would  not  call 
especially  on  his  back  muscles  and  joints. 

Yours  very  truly, 

Leon  G.  Beblby,  M.D. 

Lawrence,  Mass. 

The  employee  testified  that  he  was  still  unable  to  work,  as 
when  he  did  any  physical  labor,  stooping  or  turning  his  bodily 
muscles,  even  with  moderate  force,  it  caused  such  a  pain  in  his 
back,  extending  down  to  the  knees  of  both  legs,  that  he  would 
have  to  rest  before  he  could  begin  again,  and  that  this  occurred 
so  much  that  he  could  not  do  any  kind  of  physical  labor.  He 
testified  that  he  was  desirous  of  working  if  he  could  do  so,  and 
would  try  any  light  work  that  he  could  obtain. 

Dr.  F.  W.  Anthony  testified  that  he  had  treated  the  employee 
medically  at  the  Hale  Hospital  after  the  accident  on  the  day  it 
had  occurred;  that  the  point  of  the  pick  penetrated  into  the 
skin  and  flesh,  but  did  not  break  the  covering  of  the  bone;  that 
the  employee  had  complained  of  the  pains  and  incapacity  for 
work  the  same  as  he  stated  in  his  testimony,  above  given,  at 
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different  times  when  he,  the  doctor,  had  seen  and  examined 
him  since  the  injury;  that  he,  the  employee,  had  also  been 
examined  at  the  Massachusetts  General  Hospital,  and  had 
X-rays  and  radiographs  taken  of  the  back  and  spine  at  the  Mas- 
sachusetts General  Hospital  and  by  Dr.  Burgess  of  Lawrence- 
The  doctor  exhibited  the  radiographs  to  the  conmiittee;  they 
showed  a  bony  spur  extending  out  from  between  the  third  and 
fourth  vertebra,  about  one-half  inch  above  the  wound.  He  also 
testified  that  he  had  examined  the  employee  on  Nov.  19,  1914, 
and  found  that  he  had  a  marked  anesthesia  over  an  area 
running  from  the  point  of  the  injury  half  way  down  both  thighs, 
which  would  be  the  area  affected  by  an  injiuy  to  the  posterior 
part  of  the  spinal  chord  controlling  or  affecting  the  power  of 
sensation;  that  this  anesthesia  was  consistent  either  with  a 
pressure  upon  the  spinal  chord  from  the  bony  spur  that  ap- 
peared between  the  third  and  fourth  vertebrae,  or  with  a 
hemorrhage  caused  by  the  injury  at  this  point  upon  the  chord; 
that  the  previous  history  of  the  employee  before  the  injury  did 
not  show  any  causes  or  conditions  that  would  produce  the  pains 
in  the  back  or  legs  or  this  anesthesia,  such  as  tuberculosis  of 
the  spine,  rheumatism  or  disease  of  certain  abdominal  glands. 
It  appeared  that  the  employee  performed  his  work  as  a  laborer 
before  the  injury  with  good,  if  not  unusual,  ability  and  energy. 
The  doctor,  in  his  opinion,  testified  that  the  employee  was 
suffering  from  a  continuing  total  incapacity  for  work  due  to 
arthritis  of  the  bones  of  the  spine,  caused  by  the  injury,  and 
that  he  should  be  examined  and  treated  by  an  orthopedist,  and 
have  his  back  supported  by  a  belt  to  put  his  body  in  an 
immobile  position. 

The  committee  finds  that  the  employee  has  been  wholly 
incapacitated  for  work  since  Sept.  4,  1914,  when  his  compensa- 
tion was  stopped;  that  he  still  continues  to  be  so  incapacitated; 
that  he  is  entitled  to  compensation,  at  the  rate  of  $6  per  week, 
from  said  Sept.  4,  1914,  to  the  date  of  the  hearing,  Nov.  23, 
1914,  viz.,  eleven  and  three-sevenths  weeks,  amoimting  to 
$68.57;  and  that  said  weekly  compensation  shall  continue 
while  said  incapacity  lasts,  within  the  statutory  period. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 


Digitized  by  VjOOQ IC 


DE  FEUCI  V.  employers'  LIABIUTY  ASSURANCE  CORP'N,  LTD.   629 

review  ajid  chon^  by  the  Indusitrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III. 
of  the  Workmen's  Compensation  Act  and  the  general  provisions 
of  said  act  and  its  amendments. 

David  T.  Dickinson. 

Christopher  H.  Rogers. 

Essex  S.  Abbott. 

Findings   and   Decision  of  the   Indtistrial   Accident   Board  on 

Review, 

The  claim  for  review  having  been  filed,  the  Board  heard  the 
parties  at  the  Hearing  Room,  New  Albion  Buildmg,  Boston, 
Mass.,  on  Thursday,  Jan.  28,  1915,  at  10.30  a.m.,  and  a&ms 
and  adopts  the  findings  of  the  committee  of  arbitration. 

The  report  of  the  committee  of  arbitration  contains  all  the 
material  evidence  in  the  case,  except  that  given  by  Dr.  Francis 
D.  Donoghue,  the  medical  adviser  of  the  Board,  at  the  hearing 
on  review. 

Dr.  Francis  D.  Donoghue  testified  that  James  De  Felici  is 
forty-nine  years  of  age,  and  an  old  man  for  his  age.  His 
arteries  are  hardened  and  the  normal  curve  of  the  lower  part 
of  the  back  has  been  lost;  he  has  what  is  known  as  a  flat  back. 
His  injuries  kept  him  in  bed  substantially  for  five  months.  At 
the  place  of  injury  there  is  a  scar  which  is  not  sensitive  and 
which  does  not  seem  to  be  the  real  condition  that  affects  his 
back.  It  does  not  appear  that  there  has  been  any  injury, 
represented  by  a  break  of  the  sacrum,  by  a  blow.  His  legs  are 
alike,  and  their  movements  are  substantially  alike.  His  con- 
dition, as  represented  by  the  X-ray  plates  referred  to,  and 
which  is  confirmed  by  an  examination,  is  the  condition  known 
as  osteoarthritis,  or  an  inflammation  of  the  bones  and  joints  of 
the  backbone.  The  effect  of  this  injury  that  he  received  would 
seem  to  be,  by  reason  of  the  place  where  it  was  delivered,  the 
factor  that  threw  the  back  off  its  muscular  balance.  This 
condition  of  osteoarthritis  is  at  the  place  in  the  back  to  which 
the  muscles  governing  the  movements  of  the  back,  and,  inci- 
dentally, the  body  or  parts  of  the  body,  are  attached.  To  give 
these  muscles  support,  to  give  him  a  chance  to  get  back  to 
wage  earning,  he  needs  a  support  which  will  tend  to  lift  the 
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upper  part  of  the  body  and  cany  the  weight  upon  the  hips,  — 
a  support  in  the  form  of  a  back  brace.  Such  a  thing  probably 
would  allow  the  quieting  down  of  the  part  of  the  body  that  is 
tender,  namely,  the  joints,  and  would  later  allow  the  muscles  of 
the  back  to  take  up  their  work.  This  man's  story,  coupled 
with  what  he  actually  shows,  warrants  the  belief  that  from  a 
surgical  standpoint,  he  is  still  disabled  by  reason  of  his  injury. 
If  the  employee  should  attempt  to  work  now  his  back  will 
give  him  trouble,  and  he  will  not  be  able  to  work  more  than  a 
full  half  day.  The  logical  thing  to  do  is  to  remedy  the  back 
condition  by  furnishing  the  proper  sort  of  a  support,  and  fit 
him  once  more  for  a  place  in  industry. 

The  evidence  before  the  committee  of  arbitration  shows  that 
the  employee  has  been  totally  incapacitated  for  work  by  a 
condition  of  arthritis  of  the  bones  of  the  spine,  or,  as  shown 
by  the  evidence  of  the  Board's  medical  adviser,  by  reason  of 
the  disease  known  as  osteoarthritis,  caused  by  the  personal 
injury  received  by  him  on  Sept.  18,  1913,  said  personal  injury 
arising  out  of  and  in  the  course  of  his  employment. 

The  Board  recommends  that  the  insurer  fiunish  the  employee 
the  treatment  and  appliances  necessary  to  relieve  his  present 
condition  and  remove  the  cause  of  his  total  incapacity  for  work. 
The  Board  finds  upon  all  the  evidence  that  the  employee, 
James  De  Felici,  has  been  totally  incapacitated  for  work  by 
reason  of  the  injury  since  Sept.  4,  1914,  the  date  upon  which 
the  insurer  suspended  the  weekly  payments  due  under  the 
statute,  to  Jan.  28,  1915,  the  date  of  this  hearing,  and  that  the 
duration  of  said  total  incapacity  for  work  is  not  now  de- 
terminable; that  there  is  due  the  said  employee  a  weekly  pay- 
ment of  $6  from  said  Sept.  4,  1914,  to  said  Jan.  28,  1915,  a 
period  of  twenty  and  six-sevenths  weeks,  amounting  to  $125.14; 
and  that  the  insurer  should  continue  the  payment  of  thfe  weekly 
compensation  on  accoimt  of  such  total  incapacity  in  accordance 
with  the  requirements  of  the  statute. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Thomas  F.  Boyle. 
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Cask  No.  1289. 

William  Coggins,  Employee. 
Fuller,  Chandler  &  Patten  Company,  Employer. 
Employers'   Liability   Assurance   Corporation,   Ltd.,   In- 
surer. 

Duration  of  Incapacity  for  Work.  Ability  to  earn. 
SPECLA.L  Position  furnishkd.  Employee  discharged 
*  because  he  failed  to  obey  orders  of  foreman.  such 
Discharge  not  due  to  Unreasonableness  of  Work- 
man. After  Discharge  Employee  endeavored  to 
OBTAIN  Work.  Unable  to  obtain  Employment.  Com- 
pensation   AWARDED    ON    BaSIS    OF    ToTAL    INABILITY    TO 

EARN  Wages. 

The  evidence  showed  that  the  employee  had  received  a  personal  injury  which 
necessitated  the  amputation  of  the  arm  at  the  shoulder  and  that  he  had  been 
furnished  a  special  position  at  light  work  by  the  insurer  on  Oct.  1,  1913.  He 
continued  to  perform  this  work  imtil  Aug.  20,  1914,  when  he  was  discharged 
by  a  foreman  who  had  been  in  charge  of  the  department  in  which  the  employee 
worked  for  a  period  of  but  three  weeks.  This  foreman  did  not  appreciate  the 
difficulties  under  which  he  labored,  and  ordered  him  to  place  the  shoes  in  pairs, 
as  well  as  sort  them,  as  he  did  before.  When  the  employee  informed  him  that 
he  did  not  have  time  to  do  his  usual  work  and  make  effective  the  order  of  his 
foreman  to  place  them  in  pairs  he  was  discharged.  Thereafter  he  made  diligent 
efforts  to  secure  suitable  work,  but  without  success. 

Held,  that  the  employee's  incapacity  and  inability  to  earn  was  due  to  the  injury. 

Review  before  the  Industrial  Accident  Board. 

Deciaion.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  coounittee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  Coggins  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  1289  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Thomas  F. 
Mahoney,  representing  the  employee,  and  W.  Lloyd  Allen,, 
representing  the  insurer,  heard  the  parties  and  their  witnesses- 
in  the  Selectmen's  Room,  Town  Hall,  Hudson,  Mass.,  on 
Monday,  Nov.  30,  1914,  at  10  a.m. 
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J.  J.  Shaughnessy  appeared  as  counsel  for  the  employee,  and 
John  M.  Morrison  appeared  for  the  insurer. 

This  employee,  a  man  twenty-three  years  of  age,  on  Nov. 
27,  1912,  received  an  injury  arising  out  of  and  in  the  course  of 
his  employment.  His  average  weekly  wages  were  $15.  His 
occupation  was  running  a  machine  called  a  Hercule  Leveller  in 
connection  with  the  manufacture  of  boots  and  shoes.  His  left 
hand  was  caught  and  drawn  into  the  machine,  receiving  such 
severe  lacerations  on  the  hand  and  arm  that  the  arm  later  was 
amputated  close  to  the  left  shoulder.  He  had  two  surgical 
operations  within  a  short  time  following  the  accident,  the 
second  being  due  to  trouble  from  blood  poisoning  in  the  injured 
parts.  He  was  paid  compensation  by  the  insurer  for  total 
incapacity  at  the  rate  of  $7.50  a  week  to  Oct.  1,  1913,  and  was 
also  paid  fifty  weeks'  additional  compensation  for  the  loss  of  his 
arm.  On  said  Oct.  1,  1913,  he  was  supplied  with  light  work 
by  the  employer  for  whom  he  was  working  when  he  was 
injured,  at  a  wage  of  $4  a  week.  This  work  consisted  in  sorting 
shoes,  taking  them  from  a  box,  counting  and  putting  them  on 
a  rack,  whence  they  were  taken  by  other  employees  in  other 
departments  of  the  factory.  From  this  time,  Oct.  1,  1913,  the 
employee  was  paid  a  weekly  compensation  of  $5.50,  being 
one-half  the  difference  between  this  and  his  former  wage,  imtil 
Sept.  17,  1914,  when  all  compensation  was  stopped.  The 
employee  ceased  to  work  at  this  light  job  on  Aug.  20,  1914,  and 
has  had  no  employment  nor  earned  any  wages  since.  He  has 
rendered  some  little  assistance  since  then  at  home  for  the 
family,  such  as  feeding  and  helping  to  take  care  of  about  thirty 
chickens  owned  and  kept  by  his  father  where  they  live. 

Dr.  John  E.  McGrath,  medical  examiner  of  this  district, 
testified  that  he  had  not  seen  the  employee  prior  to  an  exami- 
nation he  made  of  him  two  or  three  days  before  the  hearing, 
since  about  the  time  the  arm  was  amputated.  He  testified 
that  the  employee  was,  in  his  opinion,  in  an  exceedingly  nervous 
condition,  so  that  he  would  be  made  nervous  by  much  noise, 
and  that  indoor  work  was  not  favorable  to  such  nervousness; 
that  he,  the  doctor,  did  not  know  that  the  employee  had 
worked  at  a  light  job  for  his  employer  since  the  injury,  had  not 
inquired  into  that,  nor  given  it  thought  in  coming  to  the 
opinion  he  gave  in  his  testimony  at  the  hearing. 
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Henry  Patten,  a  manager  at  the  employer's  plant,  testified 
that  when  the  employee  came  back  to  work  at  the  factory  at 
the  light  job  on  Oct.  1,  1913,  at  $4  a  week,  the  position  was 
specially  made  for  the  employee  in  order  to  help  him  towards 
getting  such  work  as  he  was  then  able  to  do;  that  the  em- 
ployee had  gone,  with  the  permission  of  the  employer,  through 
the  factory  in  order  to  look  around  and  think  of  any  kind  of 
work  which  he  could  do,  and  that  this  work  of  sorting  was  all 
that  the  young  man  thought  he  was  able  to  do,  from  what  he 
saw  at  the  factory;  that  he,  the  manager,  did  not  think  of  any 
other  work  around  the  factory  that  the  employee  was  able  to 
do  in  his  injured  condition;  that  this  work  of  sorting  was  such 
as  a  boy  would  be  employed  at,  and  suitable  for  a  boy,  and 
that  an  active  boy  with  two  hands  would  receive  about  $6  a 
week  for  the  work;  that  the  employee  was  paid  what  his  work 
was  worth,  as  performed  by  him,  in  this  position  as  sorter. 

William  Coggins,  the  employee,  testified  that  some  time  be- 
fore he  was  given  the  position  at  light  work  as  a  sorter;  that 
after  he  was  injured  he  had  been  advised  by  the  insurer,  and 
also  at  the  oflSce  of  the  Industrial  Accident  Board,  that  he 
should  make  all  possible  efforts  to  get  such  work  as  he  was 
then  fitted  to  do,  so  as  to  obtain  some  earnings;  that  there- 
after, with  the  assistance  of  the  manager  at  his  former  em- 
ployer's plant,  he  looked  over  the  factory  to  see  if  there  were 
any  light  work  which  he  would  be  able  to  perform,  and  then 
seciu'ed  the  position  of  sorter  of  shoes  at  $4  per  week;  that  a 
boy  with  two  hands  could  work  faster  than  he  at  this  work  of 
sorting,  and  that  a  capable  boy  would  be  paid  $6  per  week  and 
perhaps  more;  that  he,  the  employee,  continued  at  this  light 
work  xmtil  Aug.  20,  1914,  at  the  said  wages  of  $4  per  week,  and 
at  times  was  bothered  by  headaches  and  weakness  in  the 
nature  of  a  general  lack  of  strength  and  energy,  so  that  he 
would  have  to  stop  and  go  out  into  the  hall  and  get  some  air; 
that  he  also  felt  some  pains  in  the  left  side,  did  not  sleep  well, 
as  before  the  injury,  and  often  awoke  unusually  early;  that  he 
also  felt  a  certain  sensation  something  like  niunbness,  as  if  it 
were  in  the  hand  and  arm  which  had  been  amputated.  On 
cross-examination  he  said  that  he  sometimes  would  not  get  to 
work  at  the  factory,  after  his  injury,  at  the  regular  hour  for 
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beginning  work,  and  sometimes  would  leave  somewhat  earlier, 
but  no  complaint  as  to  such  temporary  absences  appeared  to 
have  been  made;  that  two  or  three  days  before  Aug.  20,  1914, 
he  had  to  stay  home  from  his  work  on  account  of  sickness, 
owing  to  trouble  with  his  head  and  stomach;  that  when  he 
returned  to  work  he  found  that  it  had  accumulated  somewhat 
in  his  absence,  and  that  his  foreman  asked  him  to  put  the 
shoes  in  pairs,  in  addition  to  sorting  them  as  he  did  before; 
that  he,  the  employee,  replied  that  he  did  not  have  time  to 
do  the  work  he  had  to  perform  and  do  this  additional  work; 
that  the  foreman  then  said  he  wanted  him  to  do  it  and  went 
away;  that  when  the  foreman  came  back  shortly  afterwards, 
he,  the  employee,  had  not  done  the  work  of  pairing  the  shoes, 
in  addition  to  the  work  as  he  had  regularly  done  it,  and  that 
the  foreman  then  said  to  him  to  get  his  time  card;  that  he,  the 
employee,  then  considered  himself  discharged  and  ceased  work 
at  the  plant  on  that  day.  He  testified  that  following  this  he 
had  applied  for  a  position  at  such  light  work  as  he  might  be 
able  to  perform  at  the  shoe  factories  of  C.  M.  Brett  and  Logan; 
that  the  man  in  charge  at  Brett's  factory  said  he  did  not  have 
any  work  for  a  man  with  one  arm;  that  he  also  inquired  of  his 
acquaintances  and  friends,  mentioning  some  by  name,  if  they 
knew  of  any  place  where  he  might  get  such  work  as  he  could 
do,  and  had  asked  them  to  let  him  know  if  they  heard  of  such 
work;  that  he  had  not  obtained  any  work  since  or  earned,  any 
money,  was  living  at  the  home  of  his  father  and  helping  a  little 
around  the  place,  doing  some  work  taking  care  of  the  hens; 
that  he  had  hoped  for  some  time  he  might  make  a  settlement 
with  the  insurer,  by  a  lump  sum,  so  that  he  could  put  the 
money  into  the  poultry  business  in  connection  with  his  father 
on  a  farm  which  his  father  had  recently  bought,  but  that  this 
hope  had  not  interfered  in  any  way  in  his  looking  for  work,  or 
desiring  such  employment  as  he  could  do,  or  his  being  satisfied 
to  stay  doing  the  light  work  of  a  sorter  with  his  former  em- 
ployer if  he  had  not  been  requested  to  leave  by  his  foreman,  as 
he  had  explained  and  testified,  when  the  extra  work  was  asked 
of  him;  that  he  had  not  stated  to  his  foreman  at  that  time  that 
he  would  not  do  this  work  or  refused  to  do  it,  but  had  simply 
said  he  did  not  have  time  to  do  it  and  do  the  regular  work  he 
had  been  doing. 
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Albert  W.  Dusseau  testified  that  he  was  a  foreman  at  the 
plant  of  the  employer;  that  he  had  been  a  foreman  for  three 
weeks  previous  to  the  time  when  the  employee  and  he  had 
talked  about  the  employee  doing  the  extra  work  of  pairing  the 
shoes  in  addition  to  sorting,  as  he  had  previously  done;  that  he 
told  the  employee  he  wanted  the  shoes  arranged  in  pairs,  and 
that  the  employee  told  him  that  he  had  never  done  it  for  any- 
body else  and  would  not  do  it  for  him;  that  he,  the  foreman, 
then  walked  away,  thinking  the  employee  might  change  his 
mind,  but  that  when  he  came  back  to  the  employee  the  work 
had  not  been  done;  that  he  again  told  him  the  work  would 
have  to  be  done  as  he  had  requested,  and  that  the  employee 
again  said  that  he  would  not  do  it;  that  he  then  told  the 
employee  to  get  his  time  card;  that  the  work  would  be  done 
the  way  he  wanted  or  not  at  all.  The  foreman  testified  that 
it  was  important  that  the  work  should  be  done  this  way,  as  it 
meant  a  saving  of  $6  a  week  to  have  the  shoes  arranged  in 
pairs;  that  the  position  which  the  employee  had  was  filled  with 
another  person  after  he  had  been  discharged,  but  probably 
would  have  remained  open  for  the  young  man  but  for  his 
refusal  to  do  the  work. 

The  committee  finds  that  this  employee  received  such  a 
serious  injury  by  reason  of  the  entire  loss  of  his  left  hand  and 
arm,  the  amputation  being  at  the  shoulder,  that  he  has  been 
xmable  to  secure  employment  since  the  injury,  with  the  ex- 
ception of  that  furnished  him  by  his  former  employer  as  a 
sorter  during  the  period  from  Oct.  1,  1913,  to  Aug.  20,  1914; 
that  he  performed  this  work  as  a  sorter  as  well  as  he  was  able 
to  do  it  in  his  condition  of  health  and  with  the  possession  of 
only  one  arm  and  hand,  and  that  no  fault  was  found  with  the 
way  he  had  performed  the  work  up  to  the  time  when  the 
foreman,  on  Aug.  20,  1914,  asked  him  to  do  the  extra  work  of 
pairing  shoes,  in  addition  to  sorting  them,  as  he  had  done 
before;  that  the  employee  had  been  ill  during  the  three  days 
before,  which  the  foreman  did  not  appreciate,  and  that  this 
foreman,  who  had  been  such  for  a  period  of  three  weeks  only, 
at  this  time,  did  not  fully  appreciate  the  injured  condition  and 
difficulties  of  the  employee,  nor  the  efforts  the  management  of 
the  factory  had  made  and  were  continuing  to  make  with  the 
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employee  to  provide  him  with  light  work  suitable  to  his  injured 
condition;  that  the  employee  had  not  positively  refused  to 
make  the  work  then  requested  of  him  by  the  foreman  an 
additional  part  of  his  work,  nor  had  the  foreman  consulted  with 
his  superiors  about  insisting  upon  this  or  discharging  the  em- 
ployee; that  the  employee  ceased  work  because  he  was  then 
discharged  by  this  foreman,  and  that  the  discharge  was  im- 
reasonable  and  not  justified  by  any  conduct  or  remarks  of  the 
employee;  that  the  employee  since  the  discharge,  considering 
the  extent  of  his  injury,  has  made  reasonable  eflForts  to  discover 
employment  of  the  limited  kind  which  he  is  now  able  to  do, 
has  been  unable  to  obtain  or  discover  it  by  reason  of  his  injured 
and  disabled  condition,  has  made  no  earnings  for  this  reason 
since  his  employment  stopped  on  Aug.  20,  1914,  and  still 
continues  for  such  reason  unable  to  obtain  earnings. 

The  committee  finds  that  there  is  due  the  employee  as 
compensation  for  total  incapacity  to  obtain  earnings  a  payment 
of  $7.50  a  week  from  Sept.  17,  1914,  when  he  was  last  paid 
compensation,  up  to  and  including  Nov.  30,  1914,  ten  and  five- 
sevenths  weeks,  amounting  to  $80.36,  and  that  said  weekly 
compensation  of  $7.50  shall  be  paid  during  the  further  con- 
tinuance of  such  incapacity  to  obtain  earnings. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 


W.  Lloyd  Allen  dissents. 


David  T.  Dickinson. 
Thomas  F.  Mahonet. 


Findings   and  Decision   of  the   Industrial   Accident   Board   on 

Review. 
The  claim  for  review  having  been  filed,  the  Industrial 
Accident  Board  heard  the  parties  at  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Thursday,  Jan.  28,  1915,  at 
11.30  A.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 
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No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
committee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertaining  thereto. 

The  evidence  shows  that  the  employee,  William  Coggins, 
received  a  personal  injury  which  arose  out  of  and  in  the  course 
of  his  employment  on  Nov.  27,  1912,  by  reason  of  which  the 
left  hand  and  arm  were  amputated  at  the  shoulder.  He  has 
been  unable  to  obtain  any  employment  which  he  can  perform 
since  the  date  of  the  injury,  with  the  exception  of  the  special 
position  furnished  him  by  his  former  employer,  as  a  sorter, 
during  the  period  from  Oct.  1,  1913,  to  Aug.  20,  1914.  The 
employee  was  troubled,  at  times,  by  headaches  and  weakness 
and  a  general  lack  of  strength  and  energy;  also,  he  felt  a 
certain  sensation  of  numbness,  as  if  it  were  in  the  hand  and  arm 
that  had  been  amputated;  that  he  had  been  ill  during  the  three 
days  prior  to  Aug*  20,  1914,  and  the  work  accumulated  some- 
what during  his  absence  on  account  of  illness.  The  foreman  for 
the  subscriber,  who  had  been  in  charge  of  the  department  in 
which  the  employee  was  employed  for  a  period  of  but  three  weeks 
prior  to  said  Aug.  20,  1914,  did  not  fully  appreciate  the  injured 
condition  and  diflBculties  of  the  said  employee,  and  ordered  him 
to  place  the  shoes  in  pairs,  as  well  as  sort  them,  as  he  did  before. 
When  the  employee  informed  him  that  he  did  not  have  time  to 
perform  his  usual  work  and  make  effective  the  additional  require- 
ment of  placing  the  shoes  in  pairs,  the  foreman  discharged  him. 

The  insurer  contended  that  the  employee  had  acted  im- 
reasonably,  and  that  his  inability  to  earn  wages  was  not  due  to 
the  incapacity  arising  from  the  injury,  but  to  said  employee's 
alleged  imreasonable  conduct. 

The  evidence  shows,  further,  that  the  employee  had  made 
diligent  efforts  to  obtain  any  employment  which  the  incapacity 
due  to  the  injury  would  not  prevent  him  from  performing,  but 
without  success. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  employee,  William  Coggins,  has  been  imable  to  earn 
any  wages  since  Aug.  20,  1914,  the  date  upon  which  he  was 
discharged  by  the  representative  of  the  subscriber,  and  that 
said  discharge  was  not  due  to  the  imreasonable  conduct  of  said 
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employee.  The  Board  finds,  further,  that  the  employee  has 
been  totally  incapacitated  for  work  since  Aug.  20,  1914,  and 
that  said  total  incapacity  for  work  will  continue  for  an  in- 
determinate period,  until  the  employee  is  able  to  earn  wages  in 
a  position  of  employment  which  the  incapacity  due  to  the 
injury  will  not  prevent  him  from  perfonning.  There  is  due  the 
employee  from  the  insurer  a  weekly  compensation  of  $7.50  from 
Sept.  17,  1914,  the  date  to  which  the  insurer  paid  compensation, 
to  Nov.  30,  1914,  inclusive,  a  period  of  ten  and  five-sevenths 
weeks,  making  a  total  of  $80.36. 

The  Board  recommends  that  the  employee,  William  Coggins, 
diligently  endeavor  to  obtain  suitable  employment  which  the 
incapacity  due  to  the  injury  will  not  prevent  him  from  perform- 
ing, the  insurer  being  required  meanwhile  to  continue  the 
weekly  payments  on  account  of  total  incapacity  from  said 
Nov.  30,  1914,  until  such  time  as  the  employee  is  able  to  earn 
wages,  after  which  compensation  payments  shall  be  made  in 
accordance  with  Part  II.,  section  10  of  the  Workmen's  Com- 
pensation Act. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Case  No.  1291. 

Michael  Daley,  Employee. 

Canada  Atlantic  &  Plant  Steamship  Company,  Employer. 

Frankfort  General  Insurance  Company,  Insurer. 

Duration  of  Incapacity  for  Work.  Longshoreman  in- 
capacitated for  Heavy  Work  of  his  Calling.  Fit 
FOR  All  except  Such  Work.  Compensation  awarded 
TO  Date  of  Return  to  Work. 

The  employee  received  a  personal  injury  by  reason  of  the  falling  of  a  case  of  paper 
on  his  right  ankle.  The  impartial  physician  reported  on  Oct.  19,  1914,  that 
the  employee  should  be  at  work  at  that  time  at  anything  excepting  the  very 
heaviest  work,  and  that  there  was  no  apparent  reason  why  he  should  not  be  at 
work  performing  the  heaviest  kind  of  work  within  a  week.  It  appeared  in 
evidence  that  a  longshoreman  required  the  sound  use  of  both  feet,  and  that 
the  employee  was  in  fact  incapacitated  for  such  work  imtil  Nov.  2,  1914. 

Held,  that  the  employee  was  entitled  to  compensation  to  Nov.  2,  1914. 
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Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Michael  Daley  v. 
Frankfort  General  Insurance  Company,  this  bemg  case  No. 
1291  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman,  representing  the  Industrial  Accident  Board,  chairman, 
Michael  F.  Casey,  representing  the  employee,  and  Lindsey  K. 
Foster,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  in  the  Board  Room  of  the  Industrial  Accident  Board, 
New  Albion  Building,  Boston,  Mass.,  on  Monday,  Nov.  9,  1914, 
at  2  P.M. 

H.  R.  Bygrave  appeared  as  counsel  for  the  insurer,  and  the 
employee  was  not  represented  by  counsel. 

It  was  agreed  that  Michael  Daley  was  in  the  employ  of  the 
Canada  Atlantic  &  Plant  Steamship  Company,  which  is  insured 
with  the  Frankfort  General  Insurance  Company,  and  that  his 
average  weekly  wages  were  $12. 

It  appeared  in  evidence  that  shortly  before  noontime  on 
Sept.  29,  1914,  while  he  and  James  Gee,  who  were  both  em- 
ployed as  longshoremen,  were  pulling  a  case  of  paper  weighing 
from  600  to  600  pounds  aboard  the  ship  "Halifax"  shortly 
prior  to  her  sailing,  the  case  fell  over,  owing  to  a  loose  plank 
lying  on  the  dock,  striking  Daley  on  the  right  ankle.  He 
testified  that  he  told  the  stevedore  that  same  day,  and  that  he 
was  unable  to  further  assist  in  the  hauling  of  the  gangplank 
ashore  from  the  steamer.  He  went  to  the  City  Hospital  on  the 
following  day,  and  his  ankle  received  treatment,  and  he  was 
told  what  to  do  in  order  that  he  might  treat  it  himself.  Three 
or  four  days  after  the  accident  he  went  to  the  wharf  to  tell  the 
timekeeper,  and  the  timekeeper  admitted  that  this  was  so,  but 
that  he  was  so  busy  at  that  time  he  did  not  take  the  proper 
notes  in  order  to  enable  him  to  report  the  accident.  The  next 
time  he  went  to  the  wharf  was  on  October  13,  when  he  gave 
the  information  to  the  timekeeper.  The  timekeeper  stated  that 
he  did  not  at  that  time  apply  for  work. 
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He  was  examined  on  October  19  by  Dr.  Frederic  J.  Cotton, 
who  stated:  — 

The  physical  examination  shows  strongly  made  foot  with  no  signs  of 
bone  damage.  Just  in  front  of  the  external  malleolus,  there  ia  quite  a  lit'ie 
thickening  of  the  soft  tissues.  This  m  the  region  complained  of,  as  far 
as  he  has  any  complaint  to  make. 

In  his  remarks  the  doctor  says:  — 

There  is  no  reason  why  this  man  should  not  be  at  work  now,  at  any- 
thing excepting  the  heaviest  work,  and  no  apparent  reason  why  he  should 
not  be  at  this  sort  of  work  within  a  week,  so  far  as  I  can  see.  He  really 
shows  very  httle,  and  I  am  reporting  to  this  effect  because  his  work  as 
longshoreman  requires  activity  as  well  as  strength  in  order  to  keep  out  of 
danger  and  trouble. 

It  appeared  in  evidence  that  his  work  was  of  the  heaviest 
kind,  —  the  work  which  Dr.  Cotton  said  he  was  not  able  to 
perform  at  the  time  he  made  his  examination. 

It  also  appeared  in  evidence  that  engaging  in  longshoreman's 
work  the  man  requires  the  sound  use  of  both  feet,  and  we  find 
on  the  weight  of  the  evidence  that  he  received  an  injury  on 
September  29;  that  he  was  totally  incapacitated  until  Novem- 
ber 2,  when  he  returned  to  work;  and  that  he  is  entitled  to 
recover  compensation  at  the  rate  of  $6  a  week,  being  one-half 
his  average  weekly  wages,  for  the  period  beginning  with  the 
fifteenth  day  after  the  injury  until  November  2,  or  two  and 
six-sevenths  weeks,  amounting  in  all  to  $17.14.  He  is  also 
entitled  to  be  reimbursed  for  any  expense  for  medical  treatment 
during  the  first  fourteen  days  after  the  accident. 

This  decision  and  all  findings  regardmg  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the  facts 
warrant  such  action,  in  accordance  with  section  12,  Part  III. 
of  the  Workmen's  Compensation  Act  and  the  general  provisions 
of  said  act  and  its  amendments. 

Dudley  M.  Holman. 

Michael  F.  Casey. 

LiNDSEY  K.  Foster. 
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Ca8b  No.  1294, 

Henby  N.  Paull,  Employee. 

Buchanan  Forwarding  Company,  Employer. 

Fidelity   and    Deposit    Compaq    of   Maryland,    Insurer. 

Arising  out  of  the  Employment.  Serious  and  Willful 
Misconduct.  Intoxication.  Insurer  does  not  show 
Injury  occurred  by  Reason  of  Intoxication.  Com- 
pensation AWARDED. 

The  evidence  showed  that  the  employee  received  the  injury  by  reason  of  having 
been  thrown  from  his  place  on  the  wagon  by  the  stumbling  of  his  horse.  He 
had  been  working  during  the  day  and  had  come  under  the  observation  of  his 
foreman  at  different  times.  The  latter  stated  that  he  appeared  to  be  imder 
the  influence  of  liquor,  but  the  foreman  accepted  his  services  and  pronounced 
him  fit  for  work.  Another  witness  saw  the  workman  shortly  before  the  injury 
and  stated  that  he  was  not  Under  the  influence  of  intoxicating  liquor.  There 
was  no  evidence  that  the  employee  had  taken  liquor  after  having  been  seen 
by  the  last  witness  referred  to,  and  it  was  unlikely  that  he  had  indulged  in 
intoxicants  thereafter. 

Hdd,  that  the  injury  arose  out  of  the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Henry  N.  Paull  v. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  1294  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — ■ 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Dennis  W. 
Haggerty,  representing  the  employee,  and  William  H.  Vincent, 
representing  the  insiu*er,  heard  the  parties  and  their  witnesses 
on  Tuesday,  Nov.  17,  1914,  at  2  P.M.,  and  Wednesday,  Dec.  16, 
1914,  at  10  A.M.,  in  the  Hearing  Room  of  the  Industrial  Acci- 
dent Board,  New  Albion  Building,  Boston,  Mass. 

The  question  in  this  case  was  whether  the  employee  received 
an  injury  arising  out  of  and  in  the  course  of  his  employment, 
and  if  so,  what  was  the  nature  of  the  injury  and  incapacity; 
also  if  the  injury  were  due  to  his  own  serious  and  willful  mis- 
conduct.   His  average  weekly  wages  were  $13. 
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The  employee,  a  man  twenty-eight  years  of  age,  is  a  teamster, 
and  on  Sept.  26,  1914,  was  engaged  in  carrying  merchandise 
from  the  Chadwick  Boston  Lead  Company  to  the  Albany 
freight  sheds.  He  began  work  at  about  7  o'clock,  loading  and 
unloading  the  wagon,  and  drove  it  during  the  day  to  different 
destinations.  While  loading  the  wagon  at  different  times 
during  the  day  he  was  directed  in  his  work  by  his  foreman, 
telling  him  what  goods  should  be  loaded  and  where  they 
should  be  taken. 

Thomas  F.  Sheehan,  the  foreman,  testified  that  he  saw  the 
employee,  while  he  was  thus  directing  and  observing  him,  two 
or  three  times  between  the  hours  of  7  a.m.  and  3.30  p.m.;  that 
when  he  saw  him  about  12  o'clock  he  appeared  to  be  under  the 
influence  of  liquor;  that  the  employee  was  then  to  some 
extent  unsteady  on  his  feet,  but  that  he  was  then  able  to 
perform  his  duties  as  driver;  that  he  ^aw  him  around  2  o'clock 
coming  out  of  a  saloon,  and  that  he  then  appeared  to  be  in 
the  same  condition  as  when  he,  the  foreman,  saw  the  employee 
around  12  o'clock;  that  the  next  time  he  saw  him  was  at  about 
3.30  P.M.,  in  front  of  the  Albany  Railroad  on  Albany  Street; 
that  when  he,  the  foreman,  arrived  at  this  place  the  team  was 
standing  on  one  side  of  the  street  and  the  horse  on  the  other 
side;  that  both  shafts  of  the  wagon  and  parts  of  the  harness 
were  broken;  that  the  employee  was  standing  up  on  the  wagon 
and  was  told  by  the  foreman  to  get  down;  that  at  this  time 
he  appeared  to  be  much  more  under  the  influence  of  liquor 
than  he  was  at  the  last  time  the  foreman  saw  him;  that  shortly 
after  this  the  employee  got  off  the  wagon  and  went  away;  that 
the  next  time  the  foreman  saw  him  was  on  Dexter  Street, 
South  Boston,  at  5  o'clock;  that  at  this  time  the  employee  was 
not  able  to  walk,  and  he,  the  foreman,  helped  the  employee  to 
his  home;  that  he  remained  at  the  employee's  home  about 
twenty  minutes,  during  which  time  he  appeared  to  be  in  a 
fighting  mood,  jumping  up  and  down  in  the  bed.  The  foreman 
further  testified  that  he  did  not  notice  any  signs  of  a  personal 
injury  on  him  at  this  time. 

Henry  N.  Paull,  the  employee,  testified  that  he  had  drunk 
one  glass  of  liquor  at  about  8  o'clock  in  the  morning,  and  no 
more  during  the  day;   that  both  shafts  of  the  wagon  which  he 
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drove  were  cracked  and  bound  with  straps  or  rope  to  keep 
them  from  breaking;  that  about  4  o'clock  in  the  afternoon, 
when  he  was  starting  his  horse  into  motion  with  a  heavy 
weight  of  freight  in  the  wagon,  the  horse  suddenly  stumbled 
and  went  down  on  his  knees,  throwing  the  employee  to  the 
ground,  causing  him  to  strike  the  ground  with  the  back  of  his 
shoulders,  neck  and  head;  that  the  next  thing  he  remembered 
was  sitting  on  the  threshold  of  the  storehouse  door,  a  few  feet 
away,  with  one  of  his  shoes  off,  and  his  foot,  neck  and  head 
paining  him;  that  he  did  not  remember  getting  up  from  the 
ground  after  falling,  or  sitting  down  on  the  threshold,  or  taking 
his  shoe  oflF;  that  after  he  became  conscious,  feeling  pain  in 
his  foot,  neck  and  head,  as  aforesaid,  he  went  into  a  stable, 
some  fifty  or  one  hundred  feet  away,  to  the  toilet;  that  he 
does  not  remember  of  having  consciousness  of  anything  from 
this  time  until  about  10  o'clock  the  following  day,  when  he 
found  himself  in  bed  at  his  home  on  Dexter  Street,  South 
Boston.  He  testified  that  he  was  not  intoxicated  or  unable  to 
manage  the  horse  properly  at  the  time  he  fell  from  the  wagon, 
as  above  stated;  that  the  day  when  he  became  conscious,  while 
lying  in  bed,  was  on  a  Sunday;  that  on  this  day  Dr.  Redmond 
was  called  and  gave  him  medical  attention,  but  the  next  day 
he  went  to  the  Carney  Hospital,  where  he  received  treatment, 
and  where  his  neck  was  placed  in  a  plaster  cast  in  the  form  of 
a  collarette,  to  support  it  in  position.  He  testified  that  about 
seven  years  ago  he  had  been  somewhat  subject  to  fits.  He 
also  testified  that  about  ten  years  ago  he  had  been  arrested 
on  the  charge  of  intoxication,  had  been  put  on  probation,  and 
twice  served  short  sentences  therefor;  that  he  had  not  been 
arrested  for  intoxication  for  the  last  nine  years,  nor  been  in- 
toxicated during  that  interval. 

Patrick  J.  Winters  testified  that  he  was  working  in  the  stable 
at  123  Albany  Street,  at  about  4  o'clock  on  the  afternoon  of 
Sept.  26,  1914,  when  the  employee  came  into  the  bam  and 
went  into  the  toilet;  that  the  employee  did  not  appear  to  him 
to  be  intoxicated  at  the  time,  but  appeared  to  have  an  injured 
foot,  as  he  hopped  on  one  foot  when  he  came  into  the  stable; 
that  he  also  noticed  that  his  neck  and  head  were  bent  over  on 
one  side. 
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William  H.  Brown  testified  that  he  was  the  general  oflBce 
manager  of  F.  Knight  &  Son,  and  that  this  employee  formerly 
worked  at  this  plant,  and  that  about  six  years  ago  the  employee 
appeared  to  be  intoxicated,  which  had  happened  several  times, 
and  that  while  in  this  condition  he  was  quarrelsome  and  in  a 
fighting  disposition. 

Mrs.  Mary  Miller,  mother  of  the  employee,  testified  that  the 
employee  did  not  become  conscious  until  the  morning  follow- 
ing the  accident;  that  he  had  been  subject  to  fits  since  he  was 
five  years  of  age,  and  had  been  treated  by  the  doctor  for  same; 
that  about  two  years  prior  to  the  time  of  the  accident  he  had 
a  fit,  and  that  on  the  date  of  the  injury,  when  he  returned 
home,  he  looked  as  though  he  were  suffering  from  a  fit. 

Mrs.  Katherine  Paull,  wife  of  the  employee,  testified  that  when 
she  met  the  foreman  on  the  street  with  her  husband,  he,  the 
employee,  was  all  bent  over;  that  she  and  the  foreman  assisted 
him  up  the  stairs  and  laid  him  on  the  bed;  that  the  employee 
could  not  raise  his  head;  that  the  foreman  remained  about 
twenty  minutes,  and  that  shortly  after  this  the  employee  went 
to  sleep;  that  he  did  not  appear  as  though  he  were  intoxicated, 
and  that  she  had  never  seen  him  in  such  a  condition. 

Dr.  Mackie  testified  that  he  examined  the  employee  on  Nov.  1, 
1914,  and  gave  as  his  opinion  that  there  was  a  possible  fracture 
of  one  of  the  spinous  processes  of  the  cervical  vertebrae,  and  that 
the  incapacity  resulting  from  same  would  last  an  indefinite  time, 
ranging  from  one  to  six  months  from  the  date  of  the  hearing. 

The  report  of  the  Carney  Hospital,  and  the  reports  of  Drs. 
Francis  D.  Donoghue  and  Arial  W!  (Jeorge,  impartial  phy- 
sicians appointed  by  the  Board,  were  received  in  evidence,  of 
which  the  following  are  copies:  — 

Cabnet  Hospital. 
Hou^e  Orthopedic  Record. 
Complaint:  Fracture  of  fifth  cervical  vertebra  ^ith  dislocation,  and 
also  dislocation  of  sixth  cervical. 
Duration:  Sept.  26,  1914. 
Onset:  Sudden. 
Cause:  Accident. 

Present  illness:  Patient  stated  that  while  he  was  driving  team  the 
wagon  toDgue  broke,  causing  the  horses  to  stumble,  and  in  his  efforts  to 
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keep  horses  on  their  feet  he  wa)9  jerked  to  the  ground,  striking  on  the 
back  of  his  neck.  Patient  walked  into  the  outrpatient  department  to-day 
and  was  referred  to  our  service  by  the  surgical  department. 

Physical  examination:  A  well-developed  and  nourished  yoimg  man 
whose  physical  examination  is  negative  except  local. 

Local:  Head  held  rigid,  and  motion  causes  intense  pain.  There  is  a 
marked  tenderness  in  region  of  fifth  and  sixth  cervical  vertebrsB  and  a 
slight  depression  felt  between  the  fifth  and  seventh  cervical  vertebrse. 
Further  examination  was  not  thought  wise. 

Patient  was  placed  in  Bradford  frame  and  head  traction  applied  with 
four  pounds  of  weight.  Feels  more  comfortable.  Plaster  cast  applied  in 
form  of  collarette  running  down  shoulders  to  chest. 

Cast  adjusted  and  discharged  on  Oct.  10,  1914. 

OtU^qxiUerU  Orthopedic, 

Henry  N.  PauU,  18  Dexter  Street,  teamster,  age  28,  married. 

Was  discharged  from  house  Oct.  10,  1914.  Ordered  to  report  here  for 
observation  and  further  treatment. 

October  19:  Patient  comfortable.  Cast  in  good  condition.  To  report 
next  Monday. 

October  26:  Condition  same.  Cast  in  good  condition.  To  report  in 
one  weeL 

November  2:  Cast  removed.  Neck  stiff.  Slight  pain  on  motion.  Soft 
padded  collar  applied.   To  report  in  one  week. 

November  9 :  Collar  removed.  Neck  is  still  stiff  and  painful  on  motion. 
New  collar  applied.   To  report  in  one  week. 

November  16:  Collar  removed.  Some  improvement  in  patient's  condi- 
tion. Motion  of  neck  still  limited  and  painful,  also  some  tenderness  to 
pressure.   A  stiff  Thomas  collar  was  applied.   To  report  in  one  week. 

F.  H.  Stewart.  M.D, 

Surgical  Record. 
Came  for  treatment  Sept.  28,  1914. 
Henry  Paull:  Age  28. 
Residence:  18  Dexter  Street. 
Occupation:  Teamster. 
Cause:  Fall. 
Ihiration:  Two  days. 

Diagnosis:  Fracture  fifth  cervical  vertebra.    Dislocation  sixth  cervical 
vertebra. 
Treatment:  X-ray.    Referred  to  orthopedic  department. 

R.  A.  ROCHFORD, 
Nov.  17,  1914. 


Digitized  by  VjOOQ IC 


646         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 


Dec.  11,  1914. 
Mr.  Henry  Paull. 

The  Industrial  Accident  Board, 
As  a  result  of  the  Bdntgen  examination  of  Mr.  PanU  whom  you  referred 
to  me  I  beg  to  report  the  following:  — 

The  plates  made  of  the  spine  show  no  fracture  of  the  fourth  or  fifth 
cervical  vertebra. 

There  is,  however,  a  suspicious  area  in  the  region  of  the  transverse 
process  of  the  seventh  cervical  vertebra  which  may  be  disease.  Here 
there  is  no  evidence  of  fracture. 

A.  W.  George. 

Dec.  16.  1914. 

In  view  of  Dr.  George^s  report  the  man  seems  to  be  at  a  place  where  he 
could  fairly  begin  using  the  muscles  of  his  neck.  If  his  disability  remains 
it  is  due  to  the  restrictions  of  the  muscles. 

The  seventh  vertebra  shows  little  difference  in  thickness  between  the 
two  sides  transverse  processes,  and  it  is  an  open  question  whether  this  is 
an  accident,  disease  or  nothing  at  all. 

Francis  D.  Donoghue. 

The  committee  finds  on  the  weight  of  the  evidence  that  the 
employee  was  not  guilty  of  serious  and  willful  misconduct, 
through  intoxication,  at  the  times  during  the  day  of  Sept.  26, 
1914,  when  the  foreman  saw  him  and  directed  him  about  his 
work;  that  the  foreman  then  accepted  his  services  in  the  con- 
dition such  as  he  was  and  pronounced  him  fit  for  work.  While 
his  later  conduct  is  subject  to  suspicion  because  he  drank  more 
liquor  after  he  was  last  seen  by  the  foreman,  nevertheless  in 
the  opinion  of  the  witness,  Patrick  J.  Winters,  who  saw  him 
about  4  o'clock  as  he  hopped  into  the  bam,  apparently  injured 
in  his  foot,  and  with  his  head  bent  on  one  side,  he  was  not 
then  intoxicated.  The  testimony  of  this  witness,  as  given  be- 
fore the  committee,  appeared  entitled  to  much  weight,  and 
there  is  no  evidence  that  the  employee  drank  any  liquor  after 
he  was  thus  seen  at  4  o'clock  in  the  afternoon,  and  that  he  did 
so  seems  unlikely. 

The  committee  finds  that  he  fell  from  the  wagon  while  at  his 
work  beside  the  warehouse,  striking  on  his  shoulders,  neck  and 
head  and  left  foot,  and  thereby  received  injuries  which  arose 
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out  of  and  in  the  course  of  his  employment;  that  the  muscles 
of  the  neck  and  shoulder  were  strained  and  wrenched,  but  the 
exact  nature  of  the  injury,  if  any,  to  the  fifth  and  sixth  cer- 
vical vertebrae  has  not  yet  been  medically  determined;  that 
at  present,  and  since  the  injury,  he  has  been  totally  incapaci- 
tated for  work  by  reason  of  the  conditions  involved  in  the  neck 
injury,  and  will  remain  so  incapacitated  for  some  time  in  the 
future;  that  his  foot  has  recovered;  that  there  is  due  to  the 
employee  from  the  insurer  as  compensation  for  said  total  in- 
capacity a  weekly  compensation  of  $6.60  from  Oct.  10,  1914, 
the  fifteenth  day  after  the  injury,  up  to  and  including  Dec. 
16,  1914,  the  date  of  the  second  hearing,  a  period  of  nine  and 
five-sevenths  weeks,  amounting  to  $63.14;  and  that  said  com- 
pensation shall  continue  during  said  incapacity. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 


William  H.  Vincent  dissents. 


David  T.  Dickinson. 
Dennis  W.  Haggerty. 


Case  No.  1296. 

William  J.  Burke,  Employee. 

Julius  W.  Nagle,  Employer. 

Fidelity  and  Deposit  Company  op  Maryland,  Insurer. 

Thomas  E.  McEvoy,  Physician. 

Arising  out  op  the  Employment.  Disease.  Pericarditis. 
Failure  to  file  Claim  for  Compensation.  Reasonable 
Fee  op  Physician.  Insurer  claims  Disease  Inde- 
pendent OF  Injury  occasioned  Treatment;  also  that 
Claim  is  barred  by  Reason  op  Failure  to  file  Same 
within  Six  Months.    Claim  allowed. 

The  evidence  showed  that  the  employee  received  a  personal  injury  arising  out  of  his 
employment,  and  that  a  condition  of  pericarditis  which  ensued  had  a  causal 
relation  thereto.    The  injury  occurred  on  Nov.  28,  I9I3,  and  the  uncle  of  the 
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employee,  who  was  a  minor,  sent  a  communication  to  the  insurer,  advising  it 
of  the  occurrence,  on  Dec.  19, 1913.  On  Feb.  13, 1914,  the  bill  of  the  attending 
physician  was  forwarded  for  payment.  The  insurer  raised  two  objections  to 
the  claim:  that  the  claim  for  compensation  was  not  filed  in  accordance  with 
the  requirements  of  the  statute,  and  that  the  treatment  furnished  by  the 
physician  was  not  occasioned  by  the  injury.  It  appears  that  the  insurer  had 
requested  an  impartial  examination  by  a  physician  f^pointed  by  the  Board  to 
determine  the  condition  of  the  employee  and  its  connection  with  the  injury. 

Held,  that  the  notice  was  not  invalid  by  reason  of  any  inaccuracy,  since  said  notice 
was  not  given  with  any  intention  to  mislead;  and  the  claim  is  allowed. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  aflkms  and  adopts  the  finHingw  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  imder  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  William  J.  Burke  v. 
Fidelity  and  Deposit  Company  of  Maryland,  this  being  case 
No.  1296  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll 
of  the  Industrial  Accident  Board,  chairman,  Edwin  G.  Norman, 
311  Main  Street,  Worcester,  Mass.,  representing  the  employee, 
and  John  H.  Reid,  State  Mutual  Building,  Worcester,  Mass., 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
at  Room  30,  City  iHall,  Worcester,  Mass.,  on  Friday,  Nov.  6, 
1914,  at  11  A.M. 

Thomas  A.  McAvoy  of  Worcester,  Mass.,  appeared  for  the 
employee,  and  Robert  A.  Hughes  of  Boston,  Mass.,  appeared 
for  the  insurer  as  counsel. 

William  J.  Burke  was  injured  on  Nov.  28,  1913,  and  at  the 
time  of  the  injury  was  earning  $9  a  week. 

The  insurer  contended  that  the  services  rendered  by  the 
doctor  were  not  on  accoimt  of  the  injury,  but  on  account  of 
sickness  and  disease  which  were  independent  of  the  injury; 
and  second,  that  no  claim  for  compensation  was  filed  within 
the  six  months. 

Dr.  Thomas  E.  McEvoy  of  Worcester,  Mass.,  testified:  — 

My  record  shows  that  I  called  to  see  William  Burke  on  Nov.  29,  1913. 
This  boy  was  in  bed,  complaining  of  a  great  deal  of  pain,  and  I  found 
that  the  least  movement  of  the  head  increased  this  pain.  He  could  Lv^o 
move  but  what  he  cried  out.    He  also  complained  of  injuiy  to  his  ri^t 
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thumb  which  was  swollen.  In  making  the  examination  I  attributed  his 
trouble  to  the  fall.  He  injured  the  muscles  that  have  to  do  with  the 
movement  of  the  neck.  These  muscles  are  attached  to  the  skull  and  to 
the  scapula,  and  they  support  the  head  and  have  to  do  with  many  move- 
ments of  the  head.  I  mobilized  these  muscles  and  made  swre  that  the 
joint  of  the  thmnb  was  perfectly  movable,  and  put  it  up  in  a  splint  and 
left  him  a  little  quieting  medicine.  He  was  in  extreme  pain.  He  could 
not  turn  his  head.  As  soon  as  he  put  these  muscles  on  the  stretch  they 
caused  him  tremendous  pain.  I  saw  him  the  next  day,  November  30. 
He  was  quite  easy  and  did  not  have  any  temperatiure;  pulse  was  normal, 
and  I  told  him  to  stay  absolutely  quiet  because  other  things  might  develop 
and  we  would  see  what  further  injuries  there  might  be.  The  next  time  I 
saw  him  was  December  3.  1  found  him  then  with  a  temperature  of  101, 
pulse  90,  respiration  about  20.  I  gave  him  some  fever  medicine.  The 
next  morning,  December  4,  he  was  a  little  worse,  and  his  aunt  felt  he  was 
going  to  be  a  care  to  her,  so  I  removed  him  to  St.  Vincent  Hospital.  The 
amount  of  my  bill  for  the  two  weeks  is  $24.  I  made  12  visits.  My  usual 
charge  is  $2  a  visit.  I  do  not  know  why  I  put  my  first  visit  as  November 
28  on  the  bill  sent  the  insurer,  imless  I  took  it  from  a  letter  the  insurer 
sent  me.  My  record  shows  it  was  November  29.  I  received  a  communi- 
cation from  the  insurer  about  confining  my  bill  to  actual  expenses  for  the 
first  two  weeks.  My  first  bill  for  $40  included  X-ray  and  consultation 
fees.  I  do  not  know  whether  the  insurer  asked  me  to  send  it  in  the  first 
place,  and  I  do  not  know  what  made  me  send  it  to  them,  imless  Mr. 
Nagle  gave  me  the  name  of  the  insurer.  I  did  not  say  that  the  boy  was 
suffering  from  pericardial  trouble.  I  did  not  find  any  evidence  of  peri- 
carditis. In  my  opinion  the  cause  of  his  trouble  was  the  injury.  After 
the  first  two  weeks  following  the  injury  I  was  in  consultation  with  Dr. 
Fallon,  and  then  we  tinned  the  case  over  to  the  X-ray  department.  The 
X-ray  showed  nothing  definite.  The  boy  complained  constantly  of  pain, 
and  Dr.  O'Connor,  the  X-ray  man,  interpreted  it  as  pericarditis  with 
effusion.  I  did  not  think  myself  capable  to  interpret  it  as  that.  This  boy 
was  in  my  care  from  the  time  he  was  injured  until  he  was  discharged  from 
St.  Vincent  Hospital.  He  was  discharged  from  the  hospital  on  the  28th 
or  29th  of  December.  We  speak  of  pericarditis  as  being  due  to  some 
infection,  infective  disease,  trauma  wound  or  blow  on  the  chest.  I  could 
not  see  the  presence  of  any  disease.  I  claim  this  pericarditis  and  all  I 
treated  him  for  was  due  to  this  injury. 

Dr.  William  F.  Lynch  of  Worcester,  Mass.,  testified:  — 

iSome  time  in  December  of  last  year,  1913, 1  was  called  by  Dr.  McEvoy 
to  look  at  this  boy.  He  had  a  running  temperature  from  100  to  103 
degrees,  his  pulse  was  80  and  respiration  above  normal,  —  about  25.  In 
examining  the  boy  I  could  find  no  infectious  disease  about  him  that  would 
cause  this  temperature.  The  diagnosis  was  held  in  abeyance  until  the 
X-ray  was  taken,  which  showed  diffusion  of  the  pericardial  sac.    The 
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shoulder  pain  and  the  pericardial  trouble  I  should  think  were  caused  by 
the  accident;  by  eliminating  other  causes,  and  knowing  it  could  be  caused 
b}*^  trauma,  I  should  say  the  trauma  was  causing  the  condition  he  had 
when  I  saw  him.  Being  a  physician  of  Worcester,  I  should  say  that  $24 
was  a  reasonable  bill  for  taking  care  of  this  boy  during  the  first  two  weeks, 
and  was  justified  by  this  boy's  sickness. 

William  J.  Burke,  the  injured  employee,  testified:  — 

I  was  laid  up  about  a  month  in  the  hospital.  I  was  earning  $9  a  week. 
My  uncle  sent  in  a  notice  to  the  insurance  company  when  I  was  hurt. 
Mr.  Julius  W.  Nagle  is  my  uncle.  I  am  seventeen  years  old.  The  minute 
I  was  hurt  my  uncle  wrote  a  letter  to  the  insurance  company.  I  was  a 
little  weak  when  I  came  out  of  the  hospital.  I  was  looking  around  for  a 
job  and  could  not  get  ansrthing.  My  uncle  told  me  I  ought  to  get  two 
weeks  out  of  it.  When  I  was  in  the  hospital  I  would  ask  the  nurse  and 
doctor  if  any  money  had  come  for  me.  I  stayed  in  Worcester  three  weeks 
after  coming  out  of  the  hospital  and  then  went  to  Boston.  Two  weeks 
after  coming  to  Boston  I  went  up  to  1  Beacon  Street  and  they  gave  me 
some  papers.     These  papers  are  at  home. 

We  find  that  the  boy  was  incapacitated  for  labor  for  a  period 
of  four  weeks,  and  his  average  weekly  wages  were  $9  a  week; 
that  his  incapacity  resulted  entirely  from  his  injury  and  not 
from  disease;  that  he  is,  therefore,  entitled  to  the  payment  of 
compensation  at  the  rate  of  $4.50  a  week  for  two  weeks, 
amounting  to  $9;  that  on  the  19th  of  December,  1913,  his 
imcle,  the  boy  being  a  minor,  at  his  request,  sent  the  following 
communication  to  the  attorney  for  the  insurer:  — 

William  J.  Burke,  who  was  hurt  Nov.  28,  1913,  is  still  in  St.  Vincent 
Hospital,  Worcester,  Mass.,  and  is  unable  to  work. 

J.  W.  Nagle. 

On  the   13th  of  February  the  following  bill  was  sent  the 

insurer: —  ^  ,,        „, 

WoBCBSTBB,  Mass.,  Feb.  13,  1914. 

FideHty  and  Deposit  Company  of  Maryland,  for  treatment  in  re  William 

J.  Burke  to  T.  E.  McEvoy,  M.D.,  Dr.,  37  Portland  Street,  Worcester, 

Mass. 

Nov.  28, 1913,  professional  services  in  re  Wm.  J.  Burke  at  home,  .      $2  00 

Nov.  29,  1913,  professional  services  in  re  Wm.  J.  Burke  at  home,  .        2  00 

Dec.  3, 1913,  professional  services  in  re  Wm.  J.  Burke  at  home,  .        2  00 

Dec.  4, 1913,  (two  visits),  in  re  Wm.  J.  Burke  at  home,  ...        4  00 

Dec.  5,  6,  7,  8,  9, 10, 11, 1913  (at  hospital,  St.  Vincent),        .       .      14  00 

Whole  amount, $24  00 
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On  the  30th  of  December,  1913,  Albin  L.  Richards,  attorney 
for  the  insurer,  sent  the  following  letter  to  the  Industrial 
Accident  Board:  — 

I  wish  to  request  that  the  Industrial  Accident  Board  appoint  an  im- 
partial phjrsician  to  make  an  examination  of  William  J.  Burke  for  the 
purpose  of  determining  whether  his  present  disability  is  due  to  the  injury 
received  by  him  on  November  28.  Mr.  Burke's  physician  is  Dr.  Thomas 
E.  McEvoy,  37  Portland  Street,  Worcester,  Mass.,  and  he  is,  we  under- 
stand, a  patient  in  the  St.  Vincent  Hospital,  Worcester. 

On  the  1st  of  January,  1914,  the  Board  wrote  the  annexed 
letter  to  the  employee;  on  the  3d  of  January,  1914,  an  exam- 
ination was  made  and  the  report  of  the  physician  was  as  fol- 
lows, a  copy  of  which  was  sent  to  the  insurance  company  on 
the  8th  of  January,  1914:  — 

Enclosed  is  report  of  examination  of  William  Burke,  4  Beach  Street, 
Worcester,  Mass.,  as  referred  to  me  by  your  Board. 

He  says  that  he  is  not  able  to  work  because  of  weakness  resulting  from 
an  injury,  —  a  fall  off  a  staging;  says  he  was  in  the  St.  Vincent  Hospital 
about  three  weeks  after  the  accident. 

Examination  now  shows  no  evidence  of  injury.  His  temperature  is 
normal,  pulse  84  degrees,  his  heart  is  slightly  enlarged.  I  can  find  no 
valvular  trouble. 

I  saw  this  boy  in  consultation  with  his  attending  physician.  Dr.  McEvoy, 
a  couple  of  weeks  ago,  at  that  time  the  diagnosis  was  obscure,  but  he 
was  having  a  fever,  at  times  103  degrees.  Dr.  McEvoy  inclined  to  a 
diagnosis  of  pericarditis  with  effusion.  He  considered  rheumatism,  but 
said  that  the  symptoms  did  not  point  definitely  to  rheumatism. 

The  boy's  present  condition  shows  some  disability  as  a  result  of  a 
disease,  the  diagnosis  of  which  is  not  positive,  but  which  was  evidenced 
mostly  by  fever.  Whether  this  disease  was  the  result  of  the  accident  or 
not  I  cannot  say.    At  the  present  time  there  are  no  signs  of  pericarditis. 

We  find  that  a  claim  for  compensation  was  made,  and  if  the 
claim  for  compensation  were  not  suflBcient  the  necessity  for  it 
was  waived  by  the  insurer.  We  also  find  that  there  is  due  the 
physician,  Thomas  E.  McEvoy,  the  sum  of  $24  for  medical 
services  rendered  during  the  first  two  weeks  after  the  injury, 
said  sum  being  a  reesonalble  fee  under  section  5,  Part  II.  of 
the  act. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,   are  made  subject  to 
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review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visiojis  of  said  act  and  its  amendments. 

James  B.  Carroll. 
Edwin  G.  Norman. 
John  H.  Reid. 

Jan.  1,  1914. 
Mr.  William  Burke,  4  Beach  Street,  Worcester,  Mass. 

Dear  Sir:  — Will  you  kindly  report  to  Dr.  M.  F.  Fallon,  335  Slater 
Building,  Worcester,  Mass.,  for  the  purpose  of  being  examined  by  him  as 
the  impartial  physician  appointed  in  accordance  with  section  8,  Part  III. 
of  the  Workmen's  Compensation  Act? 

Yours  very  truly, 

Robert  E.  Grandfield, 
Secretary. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Albion 
Building,  Boston,  Mass.,  on  Wednesday,  Jan.  6,  1915,  at  3 
P.M.,  and  affirms  and  adopts  the  findings  of  the  conmdttee  of 
arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
committee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertinent  thereto. 

The  insurer  raised  two  questions  in  this  case:  first,  that  the 
services  rendered  by  the  physician,  Thomas  E.  McEvoy,  were 
necessitated  by  sickness  and  disease  apart  from  the  injury; 
and  second,  that  the  employee  had  not  filed  a  claim  for  com- 
pensation within  six  months  from  the  date  of  said  injury. 

The  evidence  shows  that  the  employee  received  a  personal 
injiuy  by  reason  of  a  fall  in  the  place  of  his  employment.  The 
muscles  that  support  the  head  and  have  to  do  with  the  move- 
ment of  the  neck  and  the  right  thumb  of  the  employee  were 
injured.    The  physician  referred  to  made  twelve  visits  to  the 
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patient,  and  stated  that  the  employee  was  incapacitated  for 
work  because  of  a  condition  of  pericarditis  having  a  causal 
connection  with  the  injury.  Dr.  William  F.  Lynch  also  testi- 
fied that  the  condition  of  pericarditis  was  due  to  the  injury. 

Julius  W.  Nagle,  the  imcle,  at  the  request  of  the  employee 
who  was  a  minor,  sent  a  commimication  to  the  insurer  under 
dftte  of  Dec.  19,  1913,  informing  said  insurer  that  the  employee 
had  received  an  injury  on  Nov.  28,  1913,  and  stating  that  said 
employee  was  unable  to  work.  Later,  the  bill  of  the  physician, 
Thomas  E.  McEvoy,  in  amount  $24,  was  sent  the  insurer  imder 
date  of  Feb.  13,  1914.  If  the  notification  of  the  injury  and 
incapacity  of  the  employee  by  the  imcle,  and  the  sending  of 
the  bill  of  the  physician  within  three  months  of  the  date  of 
such  injury,  were  not  suflScient  notice  of  claim  to  the  insurer, 
the  fact  that,  with  the  approval  of  the  Board,  it  is  the  custom 
of  all  insurers  to  pay  automatically  the  compensation  due  in 
accordance  with  the  terms  of  the  act,  without  formal  notice  of 
claim  in  every  case  where  a  report  of  the  injury  or  notice  of 
same  has  been  received,  leaves  the  defence  of  the  insurer,  with 
reference  to  the  failure  of  the  employee  to  file  a  claim,  without 
merit.  Inasmuch  as  the  physician  has  been  joined  as  a  party 
to  this  action,  in  accordance  with  the  provisions  of  Part  III., 
section  13,  and  a^  no  time  limit  or  requirement  is  placed  in  the 
act  for  the  filing  of  a  notice  or  claim  by  a  physician  for  the 
payment  of  his  bill  for  medical  services,  the  filing  of  his  bill, 
properly  itemized,  with  the  insurer  is  suflScient  notice  of  claim 
under  the  statute.  The  evidence  shows  that  the  said  insurer 
had  notice  of  the  injury,  had  requested  an  impartial  exami- 
nation by  the  Board  to  aid  in  determining  the  employee's  rights 
imder  the  law,  had  received  a  notice  from  the  employee,  through 
his  uncle,  of  the  occurrence  of  the  injury  and  his  subsequent 
incapacity,  had  received  a  bill  for  medical  services  rendered 
said  employee,  had  commimicated  with  the  physician  requesting 
a  reduction  in  the  amoimt  of  the  bill,  and  had  by  its  own  act 
waived  any  inaccuracy  on  the  part  of  the  employee  or  physician 
in  stating  the  time,  place  or  cause  of  the  injury. 

The  Board  finds,  in  accordance  with  Part  II.,  section  18, 
that  the  notice  given  is  not  invalid  by  reason  of  any  inaccuracy, 
since  said  notice  was  not  given  with  any  intention  to  mislead; 
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and  it  further  finds  that  the  insurer  was  not  in  fact  misled 
thereby. 

The  Board  finds,  also,  upon  all  the  evidence,  that  the  em- 
ployee, William  J.  Burke,  received  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment  on  Nov.  28,  1913; 
that  he  was  incapacitated  thereby  for  a  period  of  four  weeks; 
that  there  is  due  the  employee,  on  account  of  incapacity  re- 
sulting from  the  injury,  the  sum  of  $9;  and  that  there  is  due 
the  physician,  Thomas  E.  McEvoy,  the  sum  of  $24  as  a  reason- 
able fee  for  the  services  rendered  diu'ing  the  first  two  weeks 

after  the  injury. 

Dudley  M.  Holman. 

,  Davh)  T.  Dickinson. 

Joseph  A.  Pabks. 

Thomas  F.  Boyle. 


Case  No.  1297. 

Joseph  Guiliano,  Employee. 
Lane  Quarry  Company,  Employer, 
Royal  Indemnity  Company,  Insurer. 

Duration  of  Incapacity  for  Work.  Ability  to  earn. 
Light  Work  offered  and  refused.  Such  Refusal 
Unreasonable.    No  Compensation  awarded. 

The  employee  received  a  personal  injury  by  reason  of  the  falling  of  a  heavy  stone 
on  his  foot,  his  right  great  toe  having  been  fractured.  Compensation  was  paid 
fiom  April  25,  1914,  to  Aug.  18,  1014,  at  which  time  light  work  was  offered, 
and  the  employee  did  not  accept  same.  The  impartial  physician  reported  that 
after  performing  light  work  for  two  weeks  the  employee  would  be  able  to  per- 
form his  usual  work. 

Heldf  that  all  incapacity  due  to  the  injury  has  ceased. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Joseph  Guiliano  v. 
Royal  Indemnity  Company,  this  being  case  No.  1297  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  John  F. 
Duffy  of  Boston,  Mass.,  representing  the  employee,  and  Walter 
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A.  Ladd,  representing  the  insurer,  heard  the  parties  and  their 
witnesses  at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  on  Monday,  Nov.  30,  1914,  at  2  p.m. 

Joseph  Castellueci  appeared  for  the  employee,  and  Arthur  H. 
Stetson  appeared  for  the  insurer. 

Joseph  Guiliano,  the  employee,  sustained  a  fracture  of  his 
right  great  toe  on  April  25,  1914,  while  quarrying  stone,  by 
reason  of  the  fall  of  a  heavy  stone  on  his  foot.  His  average 
weekly  wages  were  $12.  Compensation  was  paid  up  to  Aug. 
18,  1914,  at  which  time  the  insurer  ceased  payment,  claiming, 
in  accordance  with  the  report  of  Dr.  L.  R.  G.  Crandon,  that 
the  employee  was  then  able  to  return  to  work. 

Dr.  Domizio  A.  Costa,  at  the  request  of  the  insurer,  exam- 
ined the  employee  on  June  23,  1914,  and  testified  that  at  the 
time  he  found  a  well-healed  scar  on  the  lower  surface  of  the 
toe,  about  five-eighths  of  an  inch  long,  and  the  great  toe  was 
somewhat  swollen.  It  was  his  opinion  that  there  had  been  a 
crush  of  the  right  toe,  with  possible  compound  fracture  of  the 
proximal  phalanx.  Considering  the  small  amount  of  pain  that 
was  evident,  and  the  way  the  employee  walked  about,  the 
doctor  thought  that  he  should  be  able  to  do  some  work.  He 
had  seen  him  walking  in  the  street  several  times,  and  he  ap- 
peared to  walk  without  diflSculty,  and  also  wore  a  whole  shoe, 
not  cut  as  the  one  he  wore  at  the  hearing.  Usually,  incapacity 
resulting  from  such  a  fracture  lasts  about  eight  weeks;  at  the 
outside,  ten  or  twelve  weeks. 

Hial  B.  Sears,  foreman  for  the  Lane  Quarry  Company,  testi- 
fied that  the  employee  had  been  in  the  employ  of  the  company 
for  two  years  and  was  a  very  good  workman.  He  had  been 
asked  by  the  insurer  to  give  the  employee  light  work,  and  had 
said  he  would  do  so,  and  would  have  paid  him  two-thirds  of  his 
regular  wages,  but  the  employee  had  not  applied  for  such  work. 

Bertha  E.  Williamson,  an  employee  of  the  insurance  com- 
pany, testified  that  she  had  told  the  employee,  through  an 
interpreter.  Miss  Castellueci,  that  the  Lane  Quarry  Company 
was  willing  to  give  him  light  employment  about  the  middle  of 
July.  Dr.  Macomber  had  said  on  May  12  that,  with  the 
Zander  treatment  properly  carried  out  the  employee  should  be 
able  to  work  in  a  month. 
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Dr.  L.  R.  G.  Crandon,  the  impartial  physician,  examined  the 
employee  on  July  13,  1914,  and  reported:  — 

Examination  shows  the  rigjit  great  toe  red,  shiny,  stiff  and  scarred.  It 
is  somewhat  tender.    He  limps  slightly. 

TMs  toe  will  not  get  much  better  by  merely  restmg  it.  It  wDl  be  some* 
what  stiff  and  tender  for  years,  but  not  enough  to  prevent  working.  It 
will  be  liberal  to  allow  him  compensation  till  Aug.  18,  1914. 

Following  a  request  for  arbitration  in  the  case.  Dr.  Crandon 
examined  the  employee  again  on  Sept.  11,  1914,  and  reported:  — 

As  predicted  in  my  previous  report,  he  should  put  on  a  whole  shoe  and 
go  to  work  now.    He  may  expect  to  have  some  pain. 

The  employer  should  offer  him  a  relatively  light  job  for  two  weeks 
before  putting  him  on  his  usual  work. 

The  conunittee  examined  the  foot  of  the  employee  and  found 
that,  except  for  stiffness  of  the  great  toe,  there  appeared  to  be 
no  trouble  suflScient  to  prevent  the  employee  from  working. 

The  committee  finds,  therefore,  upon  all  the  evidence,  that 
the  employee,  Joseph  Guiliano,  was  under  obligation  to  accept 
the  light  employment  offered  by  his  employer  previous  to 
August  18,  for  which  he  woidd  have  received  $8  a  week;  and 
in  accordance  with  the  report  of  Dr.  Crandon,  m  which  he 
recommended  that  the  employee  be  put  at  light  work  for  two 
weeks  before  he  should  resimie  his  usual  work,  the  committee 
finds  that  said  employee  was  partially  incapacitated  for  work 
from  August  18  to  September  25,  and  is  entitled  to  half  the 
difference  between  $8,  the  amoimt  he  would  have  earned  had 
he  accepted  the  light  employment  offered  him  by  the  employer, 
and  his  regular  wages,  which  were  $12  a  week,  or  $2  a  week 
for  five  and  four-sevenths  weeks,  a  total  of  $11.14. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
John  F.  Duffy. 
Walter  A.  Ladd. 
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Casx  No.  1208. 

Edward  J.  Sarsfteld,  Employee. 

Aberthaw  Construction  Company,  Employer. 

Contractors  Mutual  Liability  Insurance  Company,  Insurer. 

Duration  of  Incapacity  for  Work.  Ability  to  earn. 
Employment  secured  at  Lower  Wage-earning  Basis, 
disabiuty  gradually  disappearing.  estimate  that 
All  Incapacity  will  cease  within  One  Month.  Com- 
pensation AWARDED  ON  THAT  BaSIS. 

The  employee  received  an  injury  by  reason  of  which  two  ribs  were  broken,  the 
muscles  of  his  back  strained  and  wrenched,  and  the  right  kidney  affected  by 
the  impact  of  the  blow  so  that  blood  appeared  in  the  urine  until  five  days  later. 
His  average  weekly  wages  at  the  time  of  the  injury  were  $14.40.  Later,  suit- 
able employment  was  obtained  at  which  he  was  able  to  earn  an  average  weekly 
wage  of  $12.  It  was  estimated  at  the  hearing  on  review  that  the  employee 
would  be  fully  able  to  perform  his  usual  work  within  one  month. 

HMt  that  compensation  should  be  continued  on  the  basis  of  partial  incapacity  for 
a  further  period  of  one  month. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Edward  J.  Sarsfield  v. 
Contractors  Mutual  Liability  Insurance  Company,  this  being 
case  No.  1298  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  William  J. 
Cronin  of  27  State  Street,  Boston,  Mass.,  representing  the 
insurer,  and  William  J.  Foley  of  638  Old  South  Building, 
Boston,  Mass.,  representing  the  employee,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
Accident  Board,  New  Albion  Building,  Boston,  Mass.,  Monday, 
Dec.  21,  1914,  at  2  p.m. 

This  employee,  a  man  twenty-seven  years  of  age,  on  July  11, 
1914,  received  an  injury  arising  out  of  and  in  the  course  of  his 
employment.    His  average  weekly  wages  were  $14.40;  his  work 
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that  of  a  carpenter's  helper,  working  at  the  time  of  the  injury 
in  concrete  construction,  between  the  metal  girders  of  a  build- 
ing. While  standing  with  one  foot  upon  one  girder  and  the 
other  foot  upon  the  adjacent  girder  about  three  or  four  feet 
distant,  and  holding  in  his  hands  and  arms  a  weight  of  concrete 
material  to  place  upon  the  flooring  below  the  girders,  he  slipped 
and  fell;  his  back  struck  upon  the  edge  of  one  of  the  girders, 
he  himself  fell  to  the  flooring  about  five  feet  below,  the  tenth 
and  11th  ribs  were  broken,  the  .muscles  of  the  back  strained  and 
wrenched,  and  the  right  kidney  affected  by  the  impact  of  the 
blow  so  that  for  about  five  days  thereafter  some  blood  appeared 
in  the  luine,  this  disappearing,  however,  at  the  end  of  that  time. 
The  employee  was  taken  to  the  Relief  Hospital  at  Haymarket 
Square,  Boston,  Mass.,  and  later  to  the  Boston  City  Hospital, 
and  the  hospital  records  were  in  evidence  before  the  committee. 

The  employee,  since  the  injury,  worked  only  two  weeks  as  a 
helper  for  the  E.  B.  O'Neil  Express  Company,  South  Boston, 
Mass.,  a  position  secured  for  him  by  a  friend.  The  insurer 
has  paid  him  compensation  for  total  incapacity  at  the  rate  of 
$7.20  per  week  to  Oct.  3,  1914,  and  partial  incapacity  at  the 
rate  of  $2.70  per  week  from  Oct.  3,  1914,  to  Dec.  5,  1914, 
inclusive,  when  compensation  was  finally  stopped.  He  was  also 
paid  $1.20  by  the  insurer  on  Nov.  28,  1914,  for  his  railroad 
fare  from  Boston  to  Quincy,  in  order  that  he  might  take  up 
some  trial  work  which  the  insurer  had  arranged  for  him  at 
Quincy.  This  $1.20  was  not  used  by  this  employee  for  this 
purpose,  inasmuch  as  he  started  on  the  job  with  the  express 
company  above  mentioned  two  days  thereafter. 

The  employee  was  examined  by  Dr.  H.  H.  Hartung  on 
Aug.  22,  1914,  and  by  Dr.  James  F.  Quest  on  Oct.  3,  1914, 
both  in  behalf  of  the  insurer  who  testified  before  the  com- 
mittee, and  also  by  Dr.  Francis  D.  Donoghue,  who  examined 
him  as  an  impartial  physician  appointed  by  the  Board  on  Nov. 
7,  1914,  and  who  also  testified  before  the  committee.  The  effect 
of  the  blow  received  in  the  back  upon  the  kidney  had  been 
diagnosed  at  the  Boston  Relief  and  City  Hospital  as  a  rupture 
of  the  kidney,  and  he  had  been  advised  by  physicians  of  both 
hospitals  to  be  careful  to  avoid  hard  work,  and  not  to  work 
more  than  he  actually  did  since  the  injury,  by  reason  of  their 
diagnosis  of  ruptured  kidney. 
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The  committee  finds  that  the  employee  was  a  man  of  some- 
what more  than  normal  nervous  temperament  and  sensitiveness, 
and  that  on,e  of  the  effects  of  the  injiuy  and  of  the  opinion  of 
his  physicians  was  a  fear  and  somewhat  fixed  belief  that  hard 
work  would  seriously  damage  the  injured  kidney.  The  com- 
mittee finds  that  the  kidney  was  not  ruptured,  but  that  a  small 
blood  vessel  was  broken,  the  effects  of  which  have  been  entirely 
recovered  from,  but  that  it  was  not  unreasonable  in  the  diag- 
nosis of  the  case  for  a  difference  of  opinion  to  have  been  held 
by  physicians  as  to  the  condition  of  this  kidney.  The  com- 
mittee further  finds  that  the  employee  was,  as  a  result  of  the 
injury  and  its  effect  on  his  nervous  and  mental  condition,  made 
wholly  incapacitated  for  work  to  Nov.  7,  1914,  the  date  of  his 
examination  by  Dr.  Donoghue,  when  his  total  incapacity  for 
work  ceased;  and  that  he  was  thereafter  partially  incapacitated 
for  work  by  reason  of  the  injury,  but  able  to  earn  $9  p^  week. 
The  committee  finds  that  he  is,  therefore,  entitled  to  the  follow- 
ing compensation,  viz. :  — 

From  Oct.  3,  1914,  to  Nov.  7,  1914,  a  period  of  five  and  one- 
seventh  weeks,  at  the  rate  of  $4.50  per  week,  amounting  to 
$23.14,  this  weekly  payment  being  the  difference  between  $2.70 
paid  to  him  by  the  insurer  and  $7.20  a  week  due  for  total  in- 
capacity; and  to  partial  incapacity  from  Dec.  5,  1914,  to  Dec. 
21,  1914,  the  date  of  the  hearing,  a  period  of  two  and  two- 
sevenths  weeks,  at  $2.70  per  week,  amounting  to  $6.17  for 
partial  incapacity  compensation;  that  said  payment  of  $2.70 
per  week  for  partial  incapacity  compensation  shall  continue  from 
Dec.  21,  1914,  until  such  time  as  he  obtains  suitable  light  work 
again,  and  for  such  a  reasonable  time  after  he  obtains  said  light 
work  until  his  incapacity  wholly  ceases.  The  committee  is  of 
the  opinion  that  his  incapacity  for  work  should  wholly  cease  in 
a  month  after  he  obtains  suitable  light  work  again,  but  leaves 
the  actual  time  of  the  termination  of  all  incapacity  to  the 
decision  of  the  Industrial  Accident  Board  when  the  condition 
of  the  employee,  at  such  a  time,  is  laid  before  it. 

The  aggregate  amount  due  the  employee  on  Dec.  21,  1914, 
is  $29.31  less  $1.20  paid  him  by  the  insurer  for  railroad  fare, 
which  was  not  thus  used  by  him,  making  $28.11,  the  future 
payments  for  incapacity  to  continue  as  above  stated. 
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This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
William  J.  Foley. 
William  J.  Cronin  dissents. 

Findings  and  Decision  of  the  Industrial  Accident  Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room  of  the  Indus- 
trial Accident  Board,  New  Albion  Building,  Boston,  Mass., 
Thursday,  Jan.  28,  1915,  at  2  p.m.,  and  ajBSrms  and  adopts  the 
findings  of  the  committee  of  arbitration,  and  finds  and  decides 
as  follows:  — 

The  report  of  the  committee  of  arbitration  contains  all  the 
material  evidence  presented  thereto,  and  the  following  is  all 
the  material  evidence  heard  by  the  Industrial  Accident  Board 
at  the  hearing  on  review. 

Edward  J.  Sarsfield,  the  employee,  testified  that  he  had  been 
employed  since  Jan.  15,  1915,  at  an  average  weekly  wage  of  $12. 
He  had  continued  to  work  daily  since  that  date,  although  occa- 
sionally he  had  pain  and  was  obliged  to  rest. 

Francis  D.  Donoghue,  M.D.,  the  medical  adviser  of  the 
Board,  stated  that  the  employee  had  not  yet  obtained  perfect 
control  of  himself,  but  that  he  should  be  fully  restored  to 
normal  working  capacity  within  a  month  from  the  date  upon 
which  he  secured  employment,  that  is,  all  incapacity  for  work 
as  a  result  of  the  injury  should  cease  on  or  about  Feb.  15,  1915. 

The  Board  finds  that  the  insurer  should  continue  the  pay- 
ment of  compensation  on  account  of  partial  incapacity  for 
work,  in  accordance  with  the  findings  of  the  committee  of 
arbitration,  at  the  rate  of  $2.70  weekly  until  Jan.  15,  1915,  at 
which  time  the  employee  obtained  employment  at  an  average 
weekly  wage  of  $12;   compensation  should  be  continued  on  the 
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basis  of  one-half  the  difference  between  the  average  weekly 
wages  earned  by  the  employee  at  the  time  of  the  injury,  $14.40, 
and  said  average  of  $12,  that  is,  at  the  rate  of  $1.20  weekly, 
during  the  continuance  of  his  partial  incapacity  for  work  by 
reason  of  the  injury,  which,  in  the  opinion  of  the  Board, 
should  cease  on  Feb.  15,  1915.  The  total  sum  due  the  em- 
ployee under  this  decision  is  $43.34, — that  is,  $28.11,  in  accord- 
ance with  the  award  of  the  committee  of  arbitration;  three  and 
four-sevenths  weeks'  partial  incapacity  from  Dec.  21,  1914,  to 
Jan.  15,  1915,  $9.74;  four  and  four-sevenths  weeks'  partial 
incapacity  from  Jan.  15,  to  Feb.  16,  1915,  $5.49. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Casb  No.  1305. 

Carmelo  Boni,  Employee. 

Harry  A.  Burgess,  Employer. 

Employers'  Lla^iuty  Assurance  Corporation,  Ltd.,  Insurer. 

Arising  out  of  the  Employment.  Contract  of  Employ- 
ment. Question  of  Fact  as  to  whether  Employee 
WAS  IN  THE  Service  of  Subscriber  at  Time  of  Injury. 
Compensation  awarded. 

The  claimant  was  a  laborer,  and  his  regular  and  usual  employer  was  the  subs^iber. 
At  and  before  the  time  of  the  injury  the  subscriber  was  doing  some  work  under 
an  oral  contract  with  another  person,  said  work  consisting  in  a  general  way  of 
figging  a  trench  on  the  land  of  the  contraotee  for  the  purpose  of  laying  water 
pipes  therein.  The  work  was  to  be  done  so  that  at  the  same  time  the  town  of 
Belmont  should  supply  the  water  pipe  and  see  that  the  joints  were  properly 
calked.    The  evidence  showed  that  the  employee  was  in  the  employ  of  the 
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subscriber,  and  under  his  direction  and  control  at  the  time  of  the  injury;  that 
he  received  remuneration  for  the  services  performed  for  said  subscriber;  that 
the  instruction  given  the  employee  at  the  time  of  the  injury  by  the  super- 
intendent of  the  town  of  Belmont  was  not  the  exercise  of  such  control  and 
direction  as  would  make  the  claimant  the  servant  of  the  town;  and  that  the 
work  which  was  in  fact  being  performed  by  the  employee  was  comprised  in 
the  contract  between  the  subscriber  and  the  oontraotee. 
Held,  that  the  claimant  was  an  employee  of  the  subscriber. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Carmelo  Boni 
V.  Employers*  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  1305  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consistinir  of  David  T.  Dick- 
inson of  the  Industrial  Accident  Board,  chairman,  Peter  J. 
Nelligan,  representing  the  employee,  and  W.  Lloyd  Allen,  rep- 
resenting the  insiurer,  after  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room  of  the  Industrial 
Accident  Baord,  New  Albion  Building,  Boston,  Mass.,  on  Mon- 
day, Dec.  28,  1914,  at  2  p.m.,  and  at  a  continued  hearing  on 
Tuesday,  Feb.  2,  1915,  at  10  a.m.  Under  date  of  Feb.  27,  1915, 
coimsel  for  both  parties  appeared  before  the  committee  of 
arbitration  at  the  Hearing  Room,  New  Albion  Building,  Boston, 
Mass.,  for  the  purpose  of  presenting  briefs  and  making  argu- 
ments. 

George  H.  McDermott  appeared  as  attorney  for  the  em- 
ployee, and  Gay  Gleason  for  the  insurer. 

The  question  was  whether  an  injury  received  by  the  claimant 
on  Aug.  27,  1913,  was  received  by  him  in  the  coiu"se  of  and 
arising  out  of  his  employment.  The  claimant  is  a  laborer,  and 
his  regular  and  usual  employer  is  the  subscriber,  Harry  A. 
Burgess.  His  average  weekly  wages  were  $12.  At  and  before 
the  injury  Biu'gess  was  doing  some  work  under  an  oral  contract 
with  Richard  B.  Locke  of  Belmont,  said  work  consisting  in  a 
general  way  of  digging  a  trench  on  the  land  of  Locke  for  the 
purpose  of  laying  water  pipes  therein.  The  work  was  to  be 
done  so  that  at  the  same  time  the  town  of  Belmont  should 
supply  the  water  pipe  and  see  that  the  joints  were  properly 
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calked.  There  was  no  dispute  at  the  hearmg  that  the  men  who 
were  to  do  the  actual  calkmg  of  the  pipes  were  employed  by 
and  imder  the  control  and  direction  of  the  town  of  Belmont. 
The  terms  of  the  oral  contract  for  work  and  furnishing  labor, 
as  between  Burgess  and  Locke,  were  in  dispute,  as  was  also  the 
question  under  whose  control  and  as  whose  servant  the  claimant 
was  working  when  he  received  his  injury,  whether  of  Burgess 
or  the  town  of  Belmont.  The  claimant  was  on  the  pay  roll  of 
Burgess  during  all  the  time  in  question,  and  was,  in  fact,  paid 
his  wages  by  said.  Burgess,  as  usual,  during  said  time. 

Carmelo  Boni,  the  claimant,  testified  that  he  had  been  work- 
ing for  Mr.  Burgess  in  Belmont  for  eleven  days  before  he  met 
with  his  injury,  and  he  had  also  worked  one  day  in  Lexington 
for  the  same  employer;  that  he  was  paid  by  Burgess.  He 
went  to  work  at  8  o'clock  in  the  morning  and  his  work  con- 
sisted of  rolling  over  pipes  in  a  ditch  with  three  other  men. 
He  was  injured  while  placing  the  first  pipe  into  the  ditch;  it 
was  his  custom  to  place  a  stick  across  the  ditch  and  roll  the 
pipe  on,  putting  one  end  down  and  then  taking  the  stick  out 
again.  At  the  time  he  was  injured  there  were  two  pipes  across 
the  ditch  where  the  men  were  digging;  the  men  put  a  pipe  in 
the  end  of  another  pipe,  and  while  in  the  act  of  doing  this  the 
other  end  of  the  pipe  weighing  about  250  pounds  fell  on  his  left 
foot.  He  had  a  shovel  in  his  hand  and  was  digging  a  bell  hole 
when  the  pipe  fell  on  his  foot;  he  had  nothing  to  do  with  the 
pipe.  He  stated  that  Mr.  Burgess  instructed  him  to  clean  the 
ditch  and  dig  the  bell  hole;  that  when  Mr.  Burgess  was  away 
the  men  who  calked  the  pipe  would  tell  hiln  what  to  do.  He 
was  obliged  to  call  a  doctor  and  receive  treatment  for  his  foot, 
which  bothered  him  considerably.  He  also  used  crutches  for 
about  five  weeks.  He  had  tried  to  work  for  the  city  of  Wal- 
tham  the  last  of  Jidy,  1914,  but  was  obliged  to  give  up  work 
after  an  hour  on  account  of  the  pain  in  his  toe.  He  testified 
that  he  was  a  cement  finisher,  and  had  tried  to  do  some  work 
along  this  line,  but  gave  it  up  on  account  of  his  ankle.  At  the 
time  of  the  first  hearing  he  was  able  to  walk  with  his  foot,  but 
experienced  some  pain  and  soreness  in  it. 

Salvatore  Litui  testified  that  he  was  working  with  Boni  at 
the  time  he  was  hiut,  and  had  been  working  for  Burgess  about 
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a  month  in  Belmont;  that  he  was  paid  by  Burgess.-  He  was 
working  on  the  top  of  the  trench  at  the  time  Boni  was  injured 
and  saw  the  pipe  fall  on  him.  Boni  was  in  the  trench  making 
room  for  the  plimiber  by  digging  with  his  shovel  when  some- 
body touched  the  side  of  the  pipe,  which  caused  it  to  come 
down,  falling  on  his  foot. 

Palateno  Senerino  testified  that  he  was  one  of  the  four  men 
who  worked  with  Boni  when  the  accident  happened;  that  he 
saw  the  pipe  fall  on  Boni,  as  he  was  in  the  ditch  at  the  time. 
Boni  was  working  where  the  head  of  the  pipe  was  in  the  ditch, 
and  had  a  shovel  in  his  hand  at  the  time  he  was  injured. 

Dr.  B.  F.  Marshall,  called  by  the  insurer,  testified  that  on 
Aug.  28,  1913,  he  went  to  see  the  claimant,  and  found  him 
sitting  in  a  chair;  that  he  found  the  instep  of  his  left  foot 
considerably  swollen,  and  there  was  a  partial  fractxu^  of  the 
metatarsal  bone.  He  saw  him  again  on  August  30.  Boni 
called  at  his  office  September  17,  and  the  fracture,  as  near  as 
could  be  determined,  had  practically  healed.  He  thought  the 
claimant  would  be  able  to  work  in  about  two  weeks.  He 
advised  him  to  use  crutches  until  he  could  get  around  on  his 
feet.  He  placed  bandages  and  a  plaster  on  his  foot  in  order 
to  keep  it  firm;  the  break  was  in  the  middle  of  the  metatarsal 
bone,  which  is  called  the  instep,  the  fracture  being  a  complete 
one.  He  stated  to  the  conunittee  that  he  could  not  conceive 
of  a  complication  setting  in  with  a  fracture  of  this  kind  thai 
would  incapacitate  him  for  such  a  length  of  time  but  that  if 
such  a  condition  did  exist,  and  the  man  was  still  without  the 
full  use  of  his  ankle,  some  complication  must  have  set  in. 

Edward  J.  Looney,  superintendent  of  the  water  department 
of  the  town  of  Belmont,  testified  that  Boni  was  not  in  the 
employ  of  the  water  department  of  the  town  of  Belmont  in 
August,  1913;  that  his  name  was  not  on  the  pay  roll.  He 
remembered  of  some  work  being  performed  in  August,  1913, 
by  Harry  A.  Burgess,  and  he  was  told  a  man  had  been  injured^ 
named  Boni.  Burgess  was  doing  this  work  for  Richard  B. 
Locke;  this  was  a  contract  made  with  Locke  and  Burgess  and 
not  with  the  town  of  Belmont;  the  town  furnished  water  and 
made  the  water  joints,  and  the  town  hauled  the  pipe  to  the 
ditch  and  turned  on  the  water.     The  understanding  between 
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Locke  and  the  town  of  Belmont  was  that  the  town's  only  duty 
was  to  furnish  the  pipes  and  also  men  to  calk  the  joints  and 
turn  the  water  on;  that  the  town  had  nothing  to  do  with  taking 
the  pipes  from  where  it  had  left  them  and  putting  them  in  the 
ditch  ready  to  be  calked.  He  understood  that  Burgess  was 
working  for  Locke,  and  that  he,  Locke,  had  said  that  he  was 
to  go  ahead  and  do  as  much  as  he  could. 

Dr.  Harrison  G.  Blake,  called  by  the  insurer,  explained  to 
the  committee  the  X-ray  picture  which  was  in  evidence,  stating 
that  the  os  calcis  was  the  bone  of  the  heel,  and  the  astragulus 
was  the  upper  bone  of  the  foot  which  articulates  with  the  leg 
bone;  that  the  X-ray  showed  an  exostosis  very  clearly.  He 
thought  that  if  the  exostosis  were  not  near  the  joint  it  would 
not  necessarily  be  disabling,  but  if  it  interfered  with  a  joint  it 
might  be  disabling.  On  looking  at  the  picture  he  did  not  think 
it  would  be  disabling,  as  the  foot  was  bent  downwards.  He 
stated  that  a  blow  on  the  skull  might  cause  an  exostosis  in 
case  a  person  received  a  fracture  and  got  an  outgrowth  of  new 
bone;  that  he  thought  the  fracture  of  the  heel  was  what  caused 
the  exostosis  in  this  case.  The  metatarsal  bone  of  the  big  toe 
is  below  the  two  phalangeal  bones  in  the  toe.  He  thought  if 
there  had  been  at  some  time  a  partial  fracture  of  the  meta- 
tarsal bone  of  the  big  toe  that  this  would  have  no  relation  to 
the  exostosis  as  shown  in  the  picture;  that,  in  his  opinioo,  th^e 
exostosis  would  not  probably  be  disabling.  One  of  the  ways  to 
get  a  fracture  of  the  heel  bone  is  by  a  fall,  coming  down  some 
distance  directly  while  in  a  standing  position;  that  that  was 
the  coDMnon  history  in  fractures  of  the  heel,  but  any  amount 
of  weight  falling  on  this  man's  heel  might  have  done  it.  He 
did  not  think  a  fracture  of  the  front  of  the  foot  woidd  cause  ,a 
fracture  of  the  heel;  that  the  metatarsal  bone  is  a  compara- 
tively long  bone,  and  any  direct  violence  would  be  on  the  arch 
of  the  foot.  Hie  had  never  seen  a  case  of  fractured  os  calcis 
except  from  direct  violence  on  the  heel.  He  stated  in  such  an 
accident  as  this,  if  the  pipe  did  fall  on  the  upper  part  of  the 
instep,  that  it  would  not  be  probable  that  a  fractured  os  calcis 
would  follow,  but  he  thought  the  metatarsal  bone  would  be 
the  one  to  give  way.  He  considered  a  fractured  os  calcis  a 
very  disabling  injury,  generally  followed  by  pain  and  severe 
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swelling;  that  the  disability  would  be  practically  total;  that  a 
man  with  a  fracture  of  this  nature  could  not  be  out  in  ten 
days,  and  if  he  had  this  kind  of  a  fracture  he  would  complain 
of  difficulty  in  walking.  It  was  due  to  his  lack  of  complaint 
that  led  the  doctor  to  think  there  was  probably  no  fracture  of 
the  OS  calcis. 

Dr.  Francis  D.  Donoghue,  appointed  by  the  Board  as  im- 
partial physician,  testified  that  he  had  examined  the  claimant, 
and  that  he  had  been  given  a  history  of  long  disability  from 
what  appeared  to  be  in  the  beginning  a  fracture  of  the  meta^ 
tarsal  bone.  It  seemed  to  him  there  was  a  possibility  of  a 
break  in  one  of  the  ankle  bones,  with  an  alteration  in  his  tread, 
so  that  he  did  have  a  definite  disability.  The  X-ray  as  taken 
showed  an  impacted  fracture  of  the  os  calcis,  with  a  simple 
bone  growth;  this •  fracture  showed  alterations  in  the  relation 
of  the  heel  bone  at  the  bottom  to  the  fascia,  which  is  attached 
to  the  heel  bone  and  extends  forward  under  the  foot  and  holds 
the  foot  together.  This  fascia  is  attached  from  the  heel  bone 
clear  forward  to  the  base  of  the  toe  bone.  When  the  fascia  is 
turned  away  from  its  attachment  there  is  constant  pain  through 
the  foot,  which  is  to  be  related  to  the  alterations  in  the  man's 
tread.  If  the  heel  bone  were  thrown  up  the  fascia  would  be 
turned  away  from  its  attachment,  and  it  would  take  a  long  time 
to  get  the  foot  back.  This  fascia  is  extremely  tough,  similar  to 
a  ligament.  The  doctor  thought  that  the  accident  as  described 
to  him  was  entirely  adequate  for  both  fractures  of  the  meta- 
tarsal and  OS  calcis  bones.  He  stated  to  the  comnuttee  that 
the  X-ray  was  taken  with  the  foot  in  a  slightly  extended  posi- 
tion with  the  toe  dropped;  that  the  plate  showed  that  there 
had  been  at  some  time  a  fracture  of  the  heel  bone;  that  the 
commonest  way  to  fracture  a  heel  bone  was  to  fall  a  certain 
distance,  landing  on  the  heel,  or  to  have  the  direct  application 
of  force  to  the  heel.  He  did  not  think  this  fracture  was  caused 
by  a  fall  on  the  feet  because  of  the  position  of  the  os  calcis. 
He  thought  this  was  a  fracture  caused  by  something  dropping 
down  upon  the  foot,  because  the  force  or  violence  was  directed 
back  to  the  axis  of  the  heel  bone;  as  a  rule,  pain  accompanies 
fractures,  but  with  a  fractured  heel  bone  one  might  or  might 
not  have  pain.    A  man  with  a  fracture  might  walk  all  the  time 
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with  some  difficulty,  but  he  would  have  pain  in  his  ankle, 
assuming  the  os  calcis  was  broken.  In  case  of  a  partial  fracture 
of  the  metatarsal  bone  a  man  would  be  laid  up  four  or  five 
weeks,  but  he  is  usually  well  in  three.  In  his  opinion,  the  man's 
condition  was  disabling,  and  a  remedy  for  this  was  to  change 
his  tread  by  a  plate,  and  if  this  did  not  help  him,  to  give  him 
work  where  he  did  not  have,  to  carry  his  weight  on  the  injured 
foot. 

Dr.  B.  F.  Marshall  at  the  second  hearing  stated  that  he 
thought  it  would  be  possible  in  the  case  of  a  fractured  os  calcis 
and  metatarsal  bone  to  have  swelling  from  the  metatarsal  bone 
extending  up  into  the  ankle,  but  he  didn't  think  there  was  a 
fracture  of  the  os  calcis. 

Harry  A.  Burgess,  called  by  the  insurer,  testified  that  he  was 
a  contractor  (forestry);  that  on  Aug.  27,  1913,  he  was  engaged 
in  this  business  and  was  grading  around  the  houses  and  digging 
trenches;  that  Boni  was  in  his  employ  prior  to  Aug.  27,  1913; 
that  after  the  trenches  were  dug  the  town  of  Belmont  put  in 
the  pipes.  He  didn't  know  who  these  men  were  and  he  didn't 
pay  any  of  them.  He  thought  there  were  two  or  three  men 
who  put  in  these  pipes,  and  remembered  Murphy  and  Boni 
whom  he  sent  to  help  put  them  in;  he  gave  them  no  directions 
as  to  how  to  place  the  pipes.  He  thought  he  must  have  seen 
Boni  and  Murphy  working  when  he  passed  by  them,  but  he 
never  gave  any  orders  and  he  could  not  tell  from  whom  they 
took  orders.  He  was  supposed  to  do  all  the  digging  of  the  bell 
holes,  which  were  dug  before  the  town  came  to  put  in  the 
pipes.  He  stated  that  the  town  of  Belmont  had  men  working 
on  Locke's  estate,  and  Burgess  also  had  men  working  on  Locke's 
estate,  who  were  concerned  with  putting  the  water  pipes  in  the 
ditch,  and  who  were  paid  by  their  separate  employers;  that 
nobody  was  concerned  with  putting  the  pipes  in  the  ditch  but 
the  town  of  Belmont.  Mr.  Locke  made  him  different  payments 
as  he  went  along,  —  generally  two  payments  through  the 
month;  if  he  put  in  eight  hours'  work  he  was  paid  $2.50  a  day. 
He  made  out  a  slip  every  day,  indicating  what  had  been  done, 
and  handed  it  to  Mr.  Locke.  He  put  in  Boni's  and  Murphy's 
time.  He  thought  at  the  time  of  the  accident  that  he  was 
within  two  hundred  feet  of  Boni;    nothing  was  said  to  him 
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about  putting  the  pipe  in  the  trench,  as  he  did  the  digging. 
The  town  brought  the  pipe  and  put  it  in,  and  got  this  man 
Boni  to  help  them.  He  stated  that  he  didn't  see  the  accident 
to  Boni,  but  that  he  later  came  and  reported  to  him.  Boni 
wanted  money  for  the  time  he  had  been  laid  up,  and  he  told 
him  the  insurance  company  would  see  to  that.  Burgess  told 
him  to  come  to  work  the  next  Monday,  but  he  didn't  show  up. 
He  talked  with  Mr.  Locke  several  times  while  the  work  was 
going  on,  as  he  was  around  about  every  day,  but  he  didn't 
remember  having  any  talk  with  him  about  anything  that 
related  to  the  business.  He  couldn't  say  just  how  many  men 
were  working  on  the  pipe,  but  there  were  a  great  many.  He 
didn't  remember  anything  being  said  about  putting  in  the 
pipes,  and  he  gave  no  orders  to  any  of  the  men  in  regard  to 
handling  the  pipe;  but  he  directed  the  men  to  go  over  to  work 
on  the  pipe,  including  Boni,  after  one  of  the  men  who  came  to 
do  the  work  asked  him  for  these  men  for  the  purpose  of  helping 
out  on  the  pipes.  He,  Burgess,  told  Boni  to  go  over  and  do 
some  work.  He  had  no  contract  with  the  town  and  charged 
Mr.  Locke  for  Boni's  work,  which  was  day  work. 

Fred  Mmphy,  called  by  the  insurer,  testified  that  in  August, 
1913,  he  was  working  for  Mr.  Burgess,  and  that  he  remembered 
the  time  that  Boni  was  hurt,  as  he  was  working  with  him  in  the 
same  trench  about  twelve  feet  away.  He,  Murphy,  was  digging 
out  a  bell  hole  that  was  not  just  right;  the  men  who  were 
laying  the  water  pipe  told  him  to  do  this  work,  but  he  didn't 
know  for  whom  these  men  were  working.  Boni  was  lowering 
the  pipe  down  when  he  thought  it  slipped  out  from  his  hands, 
although  he  was  not  positive  about  this.  Boni  did  not  have  a 
shovel  in  his  hands  at  this  time.  Mr.  Burgess  told  him  to  go 
to  work,  and  he  was  working  in  the  same  gang  with  Boni. 
The  pipe  layer  instructed  him  to  bring  the  pipe  from  the  edge 
of  the  trencjb  and  put  it  into  the  ditch.  Burgess  never  told 
him  what  to  do  in  connection  with  laying  the  pipe  or  digging 
the  bell  holes.  He  saw  the  pipe  dropping  on  its  way  to  the 
ground,  but  he  didn't  know  that  it  dropped  on  Boni.  He 
didn't  remember  what  Boni  was  doing  before  his  accident, 
unless  he  was  making  a  bell  hole  larger.  He  testified  that  he 
didn't  perform  the  same  work  as  the  other  members  of  the 
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gang,  but  only  helped  to  lay  the  pipes  and  dig  the  bell  holes. 
He  didn't  know  what  Boni  was  doing  at  the  time  the  pipe 
dropped,  as  he  was  back  to  him,  but  he  supposed  that  he  was 
taking  the  pipe  down.  There  were  usually  three  men  to  handle 
each  end  of  the  pipe,  and  he  remembered  that  at  the  time  of 
the  accident  the  men  were  in  the  act  of  lowering  the  end  of 
the  pipe  into  the  ditch.  Boni  complained  of  his  foot  aching 
after  the  accident. 

A  statement  signed  by  Boni  was  before  the  committee  in 
evidence,  a  copy  of  which  follows.  Boni  stated  that  this  was 
not  read  over  to  him,  and  he  was  told  to  sign  the  paper.  Sal- 
vatore  Mangini  claims  to  have  made  out  the  paper. 

FsB.  9,  1914. 

On  Aug  27,  1913,  I  was  employed  by  Harry  A.  Burgess  of  Lexington. 
The  water  department  was  laying  water  pipes  in  Belmont,  and  I  was 
canying  water  pipes  to  the  water  department,  leaving  the  pipes  on  the 
bank;  then  we  would  take  the  pipes  and  lower  them  down  the  ditch. 
The  plumber  told  me  to  help  him  to  lower  the  pipes,  and  as  I  was  helping 
him,  trying  to  take  the  whole  pipe  to  m3n3elf ,  it  slipped  and  fell  on  my  right 
foot.  This  accident  occurred  on  the  twenty-seventh  day  of  August,  1913. 
From  the  day  of  the  accident  up  to  Oct.  5, 1913, 1  could  not  work  because 
the  foot  was  swollen,  and  the  doctor  was  Dr.  Marshall  of  Waltham.  I 
went  to  see  Mr.  Burgess  in  an  automobile  in  Belmont  to  get  my  three 
days'  pay,  and  Burgess  was  not  there.  I  returned  to  Waltham  and  never 
saw  Mr.  Burgess  since.  He  sent  in  my  three  days'  pay  by  a  man.  I 
received  papers  from  the  insurance  company  to  fill,  aad  I  gave  them  to 
Mr.  Burgess,  for  he  was  going  to  send  them  to  the  company.  I  never 
heard  from  the  company  since.  I  explained  the  matter  to  my  attorney, 
and  he  made  an  investigation  and  made  a  claim  to  the  town  of  Belmont, 
but  they  refused  to  settle. 

Carmelo  Boni. 

Salvatorb  Mangini,  35  High  Street,  Waltham. 

At  the  second  hearing  the  claimant  testified  that  he  had 
been  carrying  the  pipe  to  the  top  of  the  ditch  about  an  hour 
before  he  was  hurt;  that  he  put  the  stick  in  the  pipe  and 
carried  it  in  his  hand.  He  was  working  on  the  first  pipe  when 
he  was  injured.  Mr.  Burgess  told  him  to  dig  a  hole  the  length 
of  the  pipe.  Burgess  came  to  the  ditch  and  showed  the  men 
the  work  that  was  to  be  done,  and  then  they  followed  out  his 
directions.      Burgess    instructed   him   about   twenty    minutes 
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before  he  was  hurt.  Boni  was  digging  at  a  bell  hole  at  a 
joint  before  Burgess  spoke  to  him,  but  nobody  had  instructed 
him  to  do  this.  The  pipe  fell  on  him  at  11  o'clock.  It  took 
him  about  half  an  hour  to  dig  a  bell  hole  because  the  ground 
was  hard. 

Harry  A.  Burgess  at  the  second  hearing  stated  that  he  did 
not  instruct  Boni  to  dig  a  bell  hole,  as  he  was  not  aroimd  where 
he  wa3  working.  Mr.  Miuphy  told  him  about  Boni's  accident. 
If  he,  Burgess,  saw  a  bell  hole  that  wasn't  dug  completely  he 
would  give  directions  to  Boni  to  make  it  right.  If  Mr.  Locke 
should  say  that  the  agreement  between  the  witness  and  Mr. 
Locke  was  that  the  witness  should  supply  the  labor  for  car- 
rying and  lifting  pipes  into  the  trench,  Mr.  Locke  was  probably 
correct. 

Coimsel  for  employee  requested  the  following  rulings  and 
findings  of  the  committee:  — 

1.  That,  under  the  arrangements  between  Locke,  Burgess  and  the  town 
of  Belmont,  Burgess  was  obliged  to  dig  the  ditch  and  to  dig  bell  holes  in 
the  ditch. 

2.  That  under  these  arrangements  Burgess  was  obliged  to  cany  the 
pipe  from  where  the  teams  left  it  to  the  edge  of  the  ditch,  and  to  lift  it 
or  lower  it  into  the  ditch. 

3.  That  it  was  the  duty  of  Burgess,  under  the  arrangements  with  the 
town  of  Belmont  and  Locke,  to  do  all  work  in  connection  with  the  lajring 
of  the  water  pipe  except  after  the  pipe  was  in  the  ditch,  when  the  town 
would  be  obliged  to  align  it  true  to  gmde  and  course,  connect  it,  run  the 
lead  into  the  joint  and  calk  it. 

4.  lliat  Burgess  had  ordered  Boni  to  dig  the  bell  hole  on  which  Boni 
was  working  at  the  time  he  was  injur^. 

5.  That  Boni  was  injured  by  a  pipe  falling  upon  his  foot  while  he  was 
digging  a  bell  hole. 

6.  That  Boni  was  injured  in  the  course  of  his  employment  while  in  the 
service  of  Burgess,  digging  a  bell  hole  which  was  an  act  in  the  business 
of  Burgess,  and  which  was  the  duty  of  Burgess  to  perform. 

7.  That  an  employee  is  in  the  service  of  another  under  a  contract  of 
hire  if  he  receives  his  wages  from  that  other  and  is  performing  an  act  at 
the  time  of  his  injury  which  gives  the  employer  a  benefit  or  a  right  to 
charge  for  his  labor,  and  for  the  failure  to  do  which  the  employer  might 
dismiss  him. 

8.  That  Boni  received  an  injury  arising  out  of  and  in  the  course  of  his 
employment,  Boni  at  the  time  of  his  injury  being  an  employee  in  Burgess' 
service,  under  an  express  contract  of  hire. 
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9.  That  Boni  received  an  injury  which  disabled  him,  and  that  the  dis* 
ability  so  caused  still  continues. 

10.  That  Boni  is  now  entitled  to  compensation  from  Sept.  11,  1913,  to 
date  at  the  rate  of  96  per  week,  and  is  also  entitled  to  have  his  bill  for 
medical  attendance  paid  for  two  weeks,  Aug.  27,  1913,  to  Sept.  10,  1913, 
inclusive. 

The  requests  for  rulings  and  findings  which  are  consistent 
with  the  findings  and  decision  of  the  committee  hereafter  stated 
are  given,  and  the  others  are  denied. 

The  coDMnittee  finds  on  the  weight  of  all  the  evidence  as 
follows:  that  the  claimant,  at  the  time  of  and  prior  to  the 
injury,  was  in  the  employ  and  under  the  direction  and  control 
of  the  employer,  Burgess,  under  a  contract  of  hire;  that  said 
Burgess  during  said  time  paid  the  employee  his  wages  as  usual; 
that  Mr.  Looney,  the  superintendent  of  the  town  of  Belmont, 
was  merely  pointing  out  and  designating  the  work  which  the 
claimant  should  do,  at  the  time  of  the  injury,  and  was  not 
exercising  control  .md  direction  over  him  as  an  employee  or 
servant  of  the  town;  that  said  Burgess  under  his  oral  contract 
with  Locke  was  to  dig  the  ditch,  including  the  bell  holes,  and 
to  assist  with  the  labor  of  such  of  his  men  as  was  necessary  in 
putting  the  pipes  into  the  ditch  in  such  places  as  the  town 
superintendent  pointed  out,  the  said  Burgess  having  the  right 
to  control  and  direct  his  laborers  at  all  times  during  the 
prosecution  of  said  work,  and  to  order  them  away  from  work 
which  they  might  be  doing  at  any  time,  and  to  take  up  work 
elsewhere;  and  that  at  the  time  of  the  injury  the  clainaant  was 
finishing  a  bell  hole  with  his  shovel. 

The  committee  finds  that  the  average  weekly  wages  of  the 
employee,  said  Boni,  were  $12;  that  he  has  been  wholly  in- 
capacitated for  labor  by  said  injury  since  he  received  it,  viz., 
Aug.  27,  1913;  that  it  was  received  in  the  course  of  and  arising 
out  of  siid  employment;  that  he  still  continues  to  be  so  in- 
capacitated; that  he  is,  therefore,  entitled  to  compensation  at 
the  rate  of  $6  per  week  from  Sept.  10,  1913,  the  fifteenth  day 
after  the  injury,  to  Feb.  2,  1915,  the  date  of  the  last  hearing, 
viz.,  seventy-two  and  five-sevenths  weeks,  amounting  to 
$436.29;  that  said  compensation  shall  continue  during  said  in- 
capacity or  during  his  inability  to  obtain  earnings  by  reason 
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thereof;  and  that  there  is  due  the  employee  for  medical  services, 
incurred  by  reason  of  the  injury  during  the  first  two  weeks 
after  it  was  received,  the  sum  of  $9. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 


David  T.  Dickinson. 
Peter  3.  Nelligan. 


W.  Lloyd  Allen  dissents. 


Casb  No.  1307. 

John  Tamulynas,  Employee. 
Boston  Bridge  Works,  Employer. 

United  States  Fidelttt  and  Guaranty  Company,  In- 
surer. 

Arising  out  op  the  Employment.  Unnecessary  or  Un- 
reasonable Act.  Voluntary  Risk.  Employee  was 
engaged  in  piling  Iron  in  Freight  Car.  Finds  Fulmi- 
nating   Cap.      Explodes    Same.      Compensation    not 

AWARDED. 

The  employee  was  engaged  on  the  morning  of  the  injury  in  aiding  fellow  emplosree* 
to  pile  iron  in  a  freight  car.  He  claimed  that  while  at  work  in  a  car  he  fdt 
a  suspender  button  break,  freeing  the  left  strap  of  his  suspenders.  Seeing  a 
piece  of  metal  about  as  thick  as  a  lead  pencil,  and  about  1)  inches  long,  be 
picked  it  up.  This  object  proved  to  be  a  fulminating  cap  for  discharging 
djuamite.  He  then  adjusted  his  suspenders  and  continued  with  his  work. 
Later  he  took  the  object  above  referred  to  in  his  hands  again,  either  out  of 
curiosity  or  for  the  purpose  of  refixing  his  suspenders,  and  in  some  unexplained 
manner  it  exploded,  causing  serious  injuries  to  both  hands. 

Held,  that  the  injury  did  not  arise  out  of  the  emplojonent. 

Report  of  Committee  of  ArbitraHon. 

The  arbitration  committee  appointed  imder  the  provisions  of 

section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 

thereto,  having  investigated  the  claim  of  John  Tamulynas  u. 

United  States  Fidelity  and  Guaranty  Company,   this  being 
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case  No.  1307  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Horace  J. 
Gray,  representing  the  employee,  and  Rufus  H.  Tilton,  repre- 
senting the  insurer,  heard  the  parties  and  their  witnesses  at  the 
Aldermanic  Chamber,  City  Hall,  Cambridge,  Mass.,  Tuesday, 
Dec.  1,  1914,  at  10.30  a.m. 

D.  R.  Pennell  appeared  as  coimsel  for  the  insurer. 

This  employee,  a  Lithuanian,  forty  years  of  age,  with  an 
average  weekly  wage  of  $12,  was  employed  by  the  Boston 
Bridge  Works  as  an  operator  of  a  25-ton  electric  crane  which 
ran  in  one  of  the  yards  of  his  employer's  plant.  The  employee's 
cage  was  not  more  than  5  feet  square,  and  was  surroimded  by 
large  windows  on  all  sides.  In  this  cage  was  a  group  of  levers 
facing  the  operator  and  a  switchboard  in  the  rear. 

It  appears  that  on  the  morning  of  Sept.  9,  1914,  the  ma- 
chinery was  in  good  order,  and  no  one  entered  the  cage  of  the 
crane  except  the  employee.  About  half  an  hour  before  the 
alleged  accident  Tamulynas  left  his  cage  for  the  piupose  of 
helping  two  employees  who  were  piling  iron  in  the  freight  cars, 
it  being  a  part  of  his  work  to  assist  on  the  ground  when  work 
was  slack  for  thfe  crane.  He  claims  that  while  at  work  on  these 
cars  he  felt  a  suspender  button  break,  freeing  the  left;  strap  of 
his  suspenders,  and  seeing  a  piece  of  metal  about  as  thick  as  a 
lead  pencil  and  about  1^  inches  long  picked  it  up.  This  object 
proved  to  be  a  fulminating  cap  for  discharging  dynamite.  He 
then  adjusted  the  suspenders  and  continued  with  his  work.  In 
a  short  while  he  retmned  to  the  cage  and  proceeded  at  his 
work  there.  He  took  the  object,  above  referred  to,  in  his 
hands  again,  either  out  of  curiosity  or  for  the  purpose  of  re- 
fixing  his  suspenders.  He  observed  that  one  end  was  hollow. 
While  standing  with  his  hands  clasping  the  object  close  to  his 
body  the  cap  exploded,  amputating  the  thumb,  index  and 
third  finger  of  his  left  hand,  top  of  the  index  finger  of  his  right 
hand,  besides  causing  various  abrasions  of  the  stomach. 

The  committee  finds  that  no  explosives  other  than  that  of  a 
liquid  nature  are  used  at  the  plant,  and  the  handling  of  ex- 
plosives was  not  a  part  of  the  employee's  work. 
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The  committee,  therefore,  finds  that  this  injury,  upon  the 
evidence  as  above  stated,  did  not  arise  out  of  and  in  the  course 
of  the  employee's  employment,  and  that  the  insurer  is  not, 
therefore,  liable  to  him  for  compensation. 

DaVid  T.  Dickinson. 

RUFUS  H.   TiLTON. 

Horace  J.  Gray. 


Case  No.  1311. 

Mary  J.  Whitney,  Widow  of  George  W.  Whitney,  Employee. 
Kyes  Supply  Company,  Employer. 

Zurich  General  Accident  and  Liability  Insurance  Com- 
pany, Ltd.,  Insurer. 

Arising  out  op  the  Employment.  Death  results  from 
THE  Injury.  Dependency.  Septicebha.  Edema  of  the 
Brain.  Employee  accustomed  to  Daily  Use  of  In- 
toxicating Beverages.  Splinter  enters  Leg.  Sep- 
ticemia,    FOLLOWED     BY     DELIRIUM     TREMENS,     ENSUES. 

Compensation  awarded. 

It  appears  that  the  employee  was  a  constant  iiser  of  intoxicating  beverages,  although 
his  employer  stated  that  he  never  saw  him  in  an  intoxicated  condition,  and 
that  he  never  drank  the  more  powerful  stimulants,  such  as  whiskey  and  gin. 
He  was  a  fine  meat  cutter,  and  a  man  who  could  truck  barrels,  boxes  and 
hindquarters  of  beef.  On  the  day  of  the  injury  a  splinter  entered  his  leg,  and 
a  condition  of  septicemia,  followed  by  delirium  tremens,  or  edema  of  the  Intdn, 
ensued.  There  was  a  causal  relation  between  the  injury  and  the  death  of  the 
employee,  the  weight  of  the  medical  evidence  showing  that  the  septicemia 
resulting  from  the  scratch  of  the  splinter  caused  the  delirium  tremens  which 
resulted  in  the  employee's  death. 

Hdd,  that  the  injury  and  death  of  the  employee  arose  out  of  his  employment. 

Rehearing  before  the  Industrial  Accident  Board. 

Deci9ion.  t-  The  Industrial  Accident  Board  finds  and  decides  that  the  injury  and 
death  of  the  employee  arose  out  of  his  employment. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
Section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mlary  J.  Whitney, 
widow  of  George  W.  Whitney,  v.  Zurich  General  Accident  and 
Liability  Insurance  Company,  Ltd.,  this  being  case  No.  1311 
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on  the  files  of  the  Industrial  Accident  Board,  reports  as  fol- 
lows:— 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representmg  the  Industrial  Accident  Board,  W.  J. 
Sullivan,  representing  the  dependent,  and  Thomas  F.  Vahey, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room,  New  Albion  Building,  Boston,  Mass., 
on  Wednesday,  Dec.  9,  1914,  at  10  a.m. 

Lawrence  F.  Sherman,  appeared  for  the  widow,  and  John  M. 
Morrison  for  the  insurer. 

The  only  question  at  issue  was  whether  or  not  the  death  of 
the  employee  occurred  as  a  result  of  an  injury  arising  out  of 
and  in  the  course  of  his  employment.  The  average  weekly 
wages  of  the  employee  were  $12. 

Horace  A.  Kyes  testified  that  George  W.  Whitney  was  in 
his  employ  on  Aug.  24,  1914.  On  that  morning  Mr.  Whitney 
went  into  the  back  room  in  the  basement,  where  boxes,  barrels 
and  empty  packages  were  kept  which  were  used  to  pack  up 
meats  to  ship  away  by  express.  He  was  working  on  one  of  the 
orders  to  be  shipped  out.  Mr.  Kyes,  while  waiting  upon  a 
customer,  went  into  the  back  room  to  get  a  sheet  of  waxed 
paper  to  do  up  a  jriece  of  meat.  He  was  right  back  of  Mr. 
Whitney  and  suddenly  heard  him  say  that  he  had  hurt  his 
leg.  As  Mr.  Kyes  was  in  a  hurry  he  paid  no  more  attention 
to  the  matter,  and  was  obliged  to  be  away  the  next  day.  Mr. 
Whitney  came  to  work  the  next  day,  but  went  home  before 
3  o'clock.  Mr.  Whitney  had  been  in  the  employ  of  the  Kyes 
Supply  Company  since  1,901,  and  for  about  two  years  as  a 
general  laborer.  He  was  a  fine  meat  cutter  and  would  truck 
barrels  and  boxes,  also  hindquarters  of  meat.  He  received  $12 
per  week  and  no  overtime.  To  Mr.  Kyes  knowledge  he  never 
saw  Mr.  Whitney  drunk.  He  drank,  but  no  "hard  stuff.''  On 
a  very  cold  night,  at  about  10.30  o'clock,  was  the  only  time 
that  Mr.  Kyes  noticed  the  sign  of  liquor  on  the  employee 
Whitney.  At  no  time  during  his  employment  was  he  imder  the 
influence  of  liquor.  He  always  handled  his  knives,  which  were 
pretty  sharp,  and  had  never  been  cut. 

Patrick  J.  Trimlet,  a  police  officer  of  Station  6,  South 
Boston,  testified  that  he  was  an  acquaintance  of  the  deceased^ 
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having  known  him  pretty  well  for  about  four  years.  He  saw 
the  employee  probably  two  or  three  evenings  a  week,  but  never 
saw  him  under  the  influence  of  liquor.  He  never  saw  him 
stagger,  and  would  not  consider  him  a  drinking  nian. 

Dennis  J.  Sullivan  testified  that  he  had  known  Mr.  Whitney 
for  eighteen  years.  He  heard  that  he  was  laid  up,  and  went 
to  visit  him  on  Tuesday  night,  and  found  him  in  bed.  He  had 
not  often  visited  the  house,  but  they  were  always  together, 
four  or  five  nights  a  week.  He  asked  Whitney  what  was  the 
matter,  and  was  told  that  there  was  a  sliver  in  his  leg  which 
had  been  removed,  either  Monday  or  Tuesday  morning,  he 
was  not  sure  which.  Mr.  Whitney  told  him  that  his  leg  was 
very  bad  and  that  he  could  not  stand  on  it.  It  was  between 
6  and  7  o'clock,  and  Whitney  was  in  bed  with  his  clothing  oflf, 
propped  up  with  pillows.  Mr.  Whitney  told  him  that  he  got 
the  sliver  in  his  leg  in  the  back  room  of  the  shop  from  a  barrel, 
part  of  the  hoop  sticking  out,  against  which  he  struck  his  leg. 

Russell  King,  a  meat  cutter,  testified  that  he  removed  the 
sliver  after  the  accident.  He  remembered  that  Mr.  Whitney 
was  not  feeling  well  on  Monday  and  was  worse  on  Tuesday 
morning.  The  first  he  knew  of  the  accident  was  when  he  went 
into  the  back  room  and  saw  Mr.  Whitney  looking  at  his  leg. 
He  noticed  a  small  black  object  on  the  leg,  and  they  both 
went  to  the  office.  He  then  took  a  sharp  knile  and  pulled  it 
out.  He  did  not  touch  the  wound,  but  pressed  it  and  a  bjoody 
pus  came  out.  He  put  some  salve  on  it,  —  salve  which  he  used 
himself  for  many  years,  and  then  pi^t  absorbent  cotton  on  it. 
The  sliver  was  a  little  over  an  inch  long,  pointed  at  one  end 
and  a  little  larger  at  one  end  than  at  the  other.  Mr.  Whitney 
did  not  tell  him  where  he  got  the  sliver  in  his  leg. 

Mary  J.  Whitney,  widow  of  the  deceased,  testified  that  she 
had  been  married  to  Mr.  Whitney  twenty  years,  and  has  three 
children.  On  Monday  evening  her  husband  came  home  and 
complained  of  his  leg.  He  did  not  pay  much  attention  to  it 
at  the  time,  and  on  Tuesday  morning  got  up  and  was  getting 
ready  for  work,  when  he  said  that  he  had  an  "awful"  pain  in 
his  leg.  He  did  not  know  exactly  what  was  the  matter  with  it, 
but  ate  his  breakfast  and  went  to  work.  He  came  home  in  the 
afternoon  between  2  and  3  o'clock  and  told  her  that  Mr.  Eng 
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took  a  sliver  out  of  his  leg  about  thxee-quarters  of  an  inch  long. 
She  removed  the  bandage  and  bathed  the  leg  in  hot  water  and 
sulpho-naphthol  for  about  fifteen  minutes.  He  could  not  lie 
down,  with  the  pain  in  his  leg,  so  she  propped  him  up  on  a 
chair  with  pillows. .  He  told  her  that  he  got  the  sliver  in  his 
leg  from  a  barrel  in  the  back  cellar.  In  the  evening  she  tele- 
phoned for  Dr.  Daley,  and  he  came  about  8  or  9  o'clock.  She 
stated  that  her  oldest  boy  does  the  chores  and  chops  the  wood 
at  home. 

W.  J.  Loney,  a  manufacturer  of  flag  poles  and  spars,  testified 
that  at  one  time  Mr.  Whitney  had  worked  for  him,  and  that 
he  knew  him  for  about  seven  years.  The  employee  went  to 
work  at  7  o'clock  in  the  morning  and  worked  until  6  in  the 
evening  without  any  whiskey  to  his  knowledge.  He  had  seen 
the  employee  about  six  times  in  the  past  year  while  working. 
He  would  not  say  that  the  employee  drank  a  great  deal,  but 
that  he  took  some,  —  not  much. 

Patrick  W.  Banks,  an  inspector  for  the  Boston  Elevated, 
testified  that  he  was  intimately  acquainted  with  the  employee 
for  the  last  six  years,  and  knew  him  about  ten  years.  He  talked 
with  him  on  an  average  of  five  nights  a  week,  and  sometimes 
saw  him  Simday  during  the  day.  With  regard  to  taking  liquor, 
he  would  say  that  he  never  saw  the  employee  intoxicated  in  the 
time  he  knew  him,  although  he  had  gone  in  with  the  employee 
several  times  and  taken  two  glasses  of  beer. 

Dr.  Robert  N.  Dal^r,  practicing  medicine  in  South  Boston, 
Mass.,  continuously  since  1894,  testified  that  he  was  called  in 
to  see  George  W.  Whitney,  the  deceased,  on  Tuesday  the  25th 
of  last  August.  He  saw  him  the  following  day,  the  26th.  On 
the  25th  he  found  a  small  wound  about  midway  between  the 
ankle  and  the  knee  of  the  left  leg.  Whitney  complained  of 
having  received  that  wound  by  a  splinter  entering  his  leg  prior 
to  that  time.  On  the  26th  there  was  no  marked  change  in  his 
condition.  There  was  some  swelling,  but  not  much;  some 
redness  and  pain.  The  doctor  applied  a  local  treatment  and 
gave  something  internally  for  pain.  He  did  not  notice  that 
the  employee  was  imder  the  influence  of  liquor  at  the  time. 
He  discovered  symptoms  of  delirium  on  Thursday,  but  could 
not  say  whether  they  were  present  previous  to  that  time  or 
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not.  The  patient  was  restless  and  had  a  desire  to  put  on  his 
clothes.  He  also  twitched  the  bedclothes  and  was  troubled 
with  insomnia.  His  condition  on  Friday,  so  far  as  the  leg  was 
concerned,  was  not  so  good;  the  area  of  redness  and  the 
swelling  had  increased,  but  there  was  n,o  evidence  of  localizing 
of  the  pus  area.  The  condition  of  his  delirium  appeared  to  be 
of  more  consequence.  The  pain  was  more  pronounced  and 
seemed  to  be  out  of  proportion  to  the  general  condition.  The 
septic  condition  had  increased  slightly,  and  he  decided  to  lance 
the  wound  on  Friday,  the  day  the  employee  died.  At  that 
time  the  area  of  redness  had  increased  to  almost  the  limits  of 
the  knee;  there  was  no  material  swelling,  but,  of  course,  the 
source  of  infection  appeared  to  be  occasioned  by  the  splinter, 
and  he  opened  it  to  relieve  the  condition.  He  could  not  satisfy 
himself  that  he  got  any  piis,  and  then  bandaged  it  \xp  with 
antiseptic  dressings.  He  saw  the  employee  again  at  8  o'clock 
in  the  evening,  and  he  was  unconscious  but  not  in  ddirium. 
In  the  morning  he  was  in  the  muttering  state  of  delirium  but 
not  violent.  He  ascribed  the  death  to  cerebral  edema,  generally 
known  as  wet  brain.  He  further  contended  that  the  employee 
had  septicemia,  but  the  septic  condition  was  not  sufficient  to 
ascribe  the  death  to  that  cause.  An  infection  such  as  the  em- 
ployee had  could  not  cause  edema  of  the  brain.  The  form  the 
employee  had  was  what  is  ordinarily  known  as  streptococcus, 
which  he  would  have  confirmed  by  bacteriological  test  if  there 
had  been  pus.  There  was  tremor  present  as  early  as  Thursday, 
and  when  he  learhed  of  the  employee's  habits  he  prescribed 
whiskey,  about  two  oimces  three  times  daily. 

Q.  As  a  general  thing,  is  it  not  true  that  a  man  in  the  habit  of  taking 
liquor  in  greater  or  less  quantities,  upon  being  confined  to  his  bed  for  a 
period  of  three  or  four  days  and  liquor  taken  away  from  him,  —  is  it  not 
a  condition  which  would  show  a  tremor  or  delirium?  A.  I  should  expect 
it  imder  those  circumstances. 

Q.  I  understand  poisoning  had  not  been  sufficiently  i^vanoed  to  be 
a  causative  factor  in  the  delirium.  A.  Only  thus  far.  Septicemia  was  not 
in  my  opinion  of  sufficient  extent  to  have  occasioned  his  death.  Septi- 
cemia was  in  my  opinion  the  most  probable  cause  of  his  delirium,  in  view 
oi  the  fact  that  he  was  accustomed  to  imbibe  a  certain  amoimt  of  liquor 
eveiy  day;  and  then  being  suddenly  taken  from  his  nonnal  mode  of  life 
was  a  factor  which  induced  the  advent  of  the  delirium,  and  from  tiiat 
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cerebral  edema,  which  caused  death,  and  that  is  as  far  as  I  can  go.  Septi- 
cemia, in  my  opinion,  was  not  in  itself  the  element  which  caused  the 
death,  but  most  probably  the  cause  of  his  delirium,  by  reason  of  the  fact 
that  he  changed  his  mode  of  life,  and,  as  every  one  knows,  a  man  who 
is  addicted  to  liquor  and  is  suddenly  taken  from  it  is  bound  to  come 
down  to  symptoms  such  as  Whitney  had.  Whitney  made  no  bones  about 
informing  me  that  he  drank  a  great  deal  of  liquor,  —  that  he  took  a  number 
of  drinks  during  the  day,  and  this  was  corroborated  by  his  family,  so  I 
immediately  allowed  sufficient  to  offset  the  advent  of  delirium,  counter- 
acting it  by  the  use  of  sedatives. 

He  came  to  the  conclusion  that  the  man  had  septicemia  from 
wKat  he  saw,  what  he  learned,  and  from  history  based  upon 
experience  of  twenty  years,  received  at  Harvard  College.  The 
man  died  of  cerebral  edema  by  alcohol,  septicemia  being  a 
contributory  factor.  At  the  time  he  saw  the  man  the  piece  of 
wood  had  been  removed  by  a  fellow  employee,  and  the  opening 
was  there.  He  was  positive  that  the  employee  got  the  splinter 
in  his  leg  some  time,  somewhere  and  somehow,  but  he  could 
not  tell  when.  The  doctor's  impression  was  that  the  splinter 
had  been  removed  on  Monday,  the  day  before  he  saw  the 
employee. 

Dr.  William  H.  Green,  a  graduate  of  Tufts  Medical  College, 
at  one  time  in  charge  of  the  psychopathic  department  at  Deer 
Island  for  four  years,  under  Dr.  Jelly,  testified  that  about  one 
thousand  cases  of  delirium  came  personally  under  his  observa- 
tion. 

Q.  Assuming  that  a  man  who  had  used  liquor  more  or  less  frequently 
during  his  life  got  a  splinter  in  his  leg,  as  testified  to,  and  septicemia 
developed  and  delirium,  bearing  in  mind  the  septic  condition  such  as  to 
call  for  incision  or  opening  of  the  wound,  to  what,  then,  would  you  attribute 
the  cause  of  death?  A.  I  think  Dr.  Daley  was  very  fair  about  it.  He 
claims  the  man  died  of  cerebral  edema  by  alcohol.  That  would  not  be 
passed  upon  by  the  board  of  health  unless  there  was  some  contributing 
factor.  The  contributing  factor  is  septicemia,  modif3dng  edema  of  the 
brain  by  alcohol,  as  primary  cause.  Alcohol  could  be  the  cause  of  edema 
of  the  brain,  depending  on  the  quantity  of  alcohol  poisoning;  but,  if  we 
have  it  modified  by  septic  condition,  cerebral  edema,  must,  therefore,  be 
considered  the  cause  of  death,  septicemia  contributing. 

A  scratch  of  the  finger  in  order  to  cause  edema  of  the  brain 
would  depend  entirely  on  the  germ,  not  the  amount  of  in- 
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fection.  A  man  who  dies  of  delirium  tremens  has  some  other 
cause  associated  with  it.  It  does  not  flare  up  in  a  minute.  A 
man  who  drinks  liquor  does  not  come  down  with  delirium 
tremens  from  some  other  cause  unless  he  has  lack  of  food  or 
perhaps  sleep.  In  this  case  septicemia  could  be  the  cause  of 
delirium  coming  on  rapidly. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
the  deceased  employee,  George  "VY.  Whitney,  received  a  personal 
injury,  arising  out  of  and  in  the  course  of  hi3  employment,  on 
Aug.  24,  1914,  said  personal  injury  causing  a  septic  condition  of 
the  leg  followed  by  edema  of  the  brain,  which  caused  the 
death  of  the  employee. 

The  committee  further  finds  that  the  septicemia  resulting 
from  the  injury  was  a  material  contributing  factor  in  causing 
the  death  of  the  deceased  from  edema  of  the  brain,  and  that 
the  widow,  Mary  J.  Whitney,  is  entitled  to  a  weekly  com- 
pensation of  $6  for  a  period  of  three  hundred  weeks  from  the 
date  of  the  injury,  Aug.  24,  1914. 

Joseph  A.  Parks. 

W.   J.   SULUVAN. 

Thomas  F.  Vahey  dissents. 

Findings   and   Decision  of  the   Industrial  Accident   Board   on 

Rehearing, 

The  claim  for  a  rehearing  having  been  filed  and  granted,  the 
Industrial  Accident  Board  heard  the  parties  and  their  witnesses 
at  the  Hearing  Room  of  the  Industrial  Accident  Board  on 
Thursday,  May  6,  1915,  at  10  a.m.,  and  finds  and  decides  as 
follows:  — 

The  question  at  issue  was  whether  or  not  a  personal  injury 
arising  out  of  and  in  the  course  of  the  employment  had  a  causal 
relation  to  the  condition  which  caused  the  death  of  the  em- 
ployee.   The  average  weekly  wages  of  the  employee  were  $12. 

All  the  material  evidence  follows:  — 

Horace  A.  Kyes,  a  provision  dealer,  31  North  Street,  Boston, 
Mass.,  testified  that  George  W.  Whitney,  the  deceased,  had 
been  in  his  employ  for  fourteen  years;  that  he  was  a  meat 
cutter  and  also  did  general  work  about  the  store,^  i.e.,  packing 
boxes  and  cleaning  up.    At  times  during  these  fourteen  years, 
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when  business  was  slack,  he  was  obligfed  to  lay  Mr.  Whitney 
off  for  a  couple  of  weeks  or  a  month;  however,  for  the  two 
years  preceding  his  death  he  had  worked  steadily.  On  Aug.  22, 
1914,  Saturday,  they  were  extremely  busy.  Every  one  was 
rushing  aroimd  so  as  to  get  the  orders  out  before  the  afternoon 
retail  trade.  Some  of  the  men  were  getting  benches  out,  but 
he  doesn't  think  that  Mr.  Whitney  was  handling  the  benches. 
Mr.  Kyes  went  into  the  back  room  for  a  piece  of  wax  paper 
with  which  to  wrap  up  some  meat.  The  back  room  is  ^ed 
with  boxes  and  barrels,  and  the  wrappihg  paper  is  kept  there. 
As  he  reached  up  to  the  shelf  for  the  paper  he  heard  Mr. 
Whitney,  who  was  to  -the  right  of  him  in  the  midst  of  some 
benches  and  barrels,  moan  or  exclaim,  "Oh I  Ohl"  He  saw 
Mr.  Whitney  take  his  hand  away  from  a  box  over  his  head 
and  put  it  down  to  his  leg.  He  asked  what  the  trouble  was, 
and  Mr.  Whitney  said,  "Oh,  nothing.  I  hurt  my  leg."  That 
is  all  that  was  said  about  the  matter  then.  Mr.  Kyes  doesn't 
think  he  saw  Mr.  Whitney  after  that  imtil  Tuesday  forenoon. 
Mr.  Kyes  was  not  at  his  place  of  business  on  Sunday,  and  he 
isn't  positive  that  he  was  there  Mond,ay,  but  if  he  was  it  must 
have  been  quite  early.  He  made^  a  report  of  the  accident 
within  a  day  or  two  to  the  Zurich  General  Accident  and  Lia- 
bility Insurance  Company;  this  report  gave  the  date  of  the 
accident  as  Aug.  24,  1914.  He  identified  the  report  received  by 
the  Board  on  Aug.  28,  giving  the  date  of  the  accident  as  August 
24,  but  stated  that  this  was  an  error.  He  thinks  that  the  date 
the  man  left  work  was  confused  with  the  date  of  the  accident. 
He  now  wished  to  state  positively  that  the  date  of  the  accident 
was  August  22,  Saturday,  during  the  forenoon.  He  can't  tell 
the  exact  hour  because  he  was  in  a  great  hurry,  thought  the 
matter  was  trivial,  and  didn't  expect  anything  would  come  of 
it.  He  stated  that,  although  he  knew  Mr.  Whitney  drank  beer 
and  ale,  he  never  saw  him  imder  the  influence  of  liquor,  so  that 
he  couldn't  handle  the  sharp,  dangerous  tools  of  his  trade, 
except  once.  That  was  late  one  extremely  cold  Saturday  night 
when  the  thermometer  registered  10  below  zero. 

Dennis  J.  Sullivan  testified  that  he  had  been  an  employee  of 
the  city  of  Boston  for  the  past  seventeen  years.  He  knew  Mr. 
Whitney  well,  having  met  him  five  or  six  nights  out  of  every 
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week  for  some  years  past.  He  was  accustomed  to  meet  him  in 
Mr.  Loney's  office,  and  it  was  their  custom  at  about  9  o'clock 
each  night  to  go  to  a  saloon  and  partake  of  three  big  musties. 
They  never  drank  any  hard  stuflf,  and  he  never  saw  Mr. 
Whitney  under  the  influence  of  liquor.  Tuesday  night,  Aug.  25, 
1914,  Mr.  Whitney  didn't  show  up  at  the  meeting  place,  so 
Mr.  Sullivan  went  to  his  home  after  him.  Whitney  was. lying 
in  bed,  and  Mr.  Sullivan  asked  him  what  seemed  to  be  the 
trouble.  He  answered  that  he  had  gotten  a  sliver  in  his  1^, 
and  that  he  had  had  it  removed  by  a  fellow  employee.  He 
said  he  got  it  in  the  back  room  or  cellar.  He  thoiight  it  came 
from  a  hook  or  a  barrel.  He  didn't  see  Whitney  again  until 
Friday  night  about  5  o'clock.  He  talked  and  joked  with  him, 
then  he  seemed  to  become  delirious  and  talked  about  his  work. 
There  were  no  signs  of  liquor  on  him  Tuesday  night. 

W.  J.  Loney,  a  manufacturer  of  flag  poles  and  spars,  testified 
that  he  had  known  Mr.  Whitney  for  seven  years,  Whitney 
having  worked  for  him  when  the  p^vision  business  was  dull. 
He  didn't  know  whether  or  not  Whitney  drank,  but  stated  he 
couldn't  have  drunk  very  much  because  he  often  had  to  work 
at  a  height  of  ten  or  twelve  stories  on  these  flag  "poles.  His 
drinking,  at  any  rate,  never  interfered  with  his  work.  Mr. 
Loney  saw  him  Friday  afternoon,  about  5  o'clock,  and  he 
seemed  to  talk  rationally  then. 

Patrick  J.  Trimlet,  police  officer  at  Station  6  for  the  past 
seven  and  one-half  years,  testified  that  he  had  known  Whitney 
for  foiu*  years.  He  had  been  stationed  near  him  for  about  a 
year.  He  stated  he  had  seen  Whitney  going  in  and  coming 
out  of  a  saloon,  but  never  saw  him  imder  the  influence  of 
liquor. 

Both  attorneys  agreed  not  to  question  Trimlet  further  and 
not  to  question  Patrick  W.  Banks^  but  to  accept  their  testimony 
of  the  former  hearing. 

The  evidence  pre3ented  at  the  former  hearing,  and  agreed 
upon  as  properly  before  the  Board,  follows:  — 

Patrick  Trimlet,  a  police  officer  of  Station  6,  South  Boston, 
testified  that  he  was  an  acquaintance  of  the  deceased,  having 
known  him  pretty  well  for  about  four  years.  He  saw  the 
employee  probably  two  or  three  evenings  a  week,  but  never 
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saw  him  under  the  influence  of  liquor.  He  never  saw  him 
stagger,  and  would  not  consider  him  a  drinking  man. 

Patrick  W.  Banks,  an  inspector  for  the  Boston  Elevated, 
testified  that  he  was  intimately  acquainted  with  the  employee 
for  the  last  six  years,  and  knew  him  about  ten  years.  He 
talked  with  him  on  an  average  of  five  nights  a  week,  and  some- 
times saw  him  Sunday  during  the  day.  With  regard  to  taking 
liquori  he  would  say  that  he  never  saw  the  employee  intoxi- 
cated in  the  time  he  knew  him,  although  he  had  gone  in  with 
the  employee  several  times  and  taken  two  glasses  of  beer. 

Russell  King,  a  meat  cutter,  working  for  the  Kyes  Supply 
Company,  testified  that  he  knew  Whitney,  having  worked  with 
him.  On  Aug.  24,  1914,  Whitney  complained  of  feeling  sick. 
On  Aug.  25,  1914,  he  still  complained.  Mr.  King  asked  him 
what  seemed  to  be  the  trouble,  and  he  answered  that  his  leg 
was  sore.  Mr.  King  had  Whitney  come  to  the  outer  office  and 
looked  at  the  leg.  There  was  a  scab  on  it,  and  in  the  center 
there  was  a  small,  black  speck.  Mr.  King  cleaned  a  knife  and 
took  the  splinter  out.  He  stated  it  was  a  good  inch  in  length, 
roimd  on  one  side  and  flat  on  the  other.  It  looked  as  though 
it  might  have  come  from  the  handle  of  a  hook.  It  was  hard 
wood.  Mr.  Whitney  didn't  tell  King  where  the  splinter  came 
from.  Mr.  King  stated  that  the  back  room  was  filled  with 
boxes,  benches,  barrels  and  dirt;  also  the  wrapping  paper  was 
kept  there.  A  man  might  well  get  a  sliver  there,  as  he  had 
often  gotten  splinters  there  himself.  He  stated  that  this 
splinter  was  in  Mr.  Whitney's  shin  below  the  knee.  He  never 
saw  Mr.  Whitney  imder  the  influence  of  liquor  so  that  he 
could  not  do  his  work,  but  he  had  smelled  beer  on  his  breath. 

Mary  J.  Whitney,  widow  of  the  deceased,  testified  that  she 
had  been  married  to  George  W.  Whitney,  the  deceased,  for 
twenty  years,  and  had  three  children,  boys,  nineteen,  seventeen 
and  eleven  years  of  age.  On  Aug.  24,  1914,  her  husband  com- 
plained of  his  leg,  but  he  did  not  say  anything  more  about  it 
imtil  Tuesday  morning,  Aug.  25,  1914;  then  he  said  it  was 
awfully  sore  and  that  it  hurt  him  to  touch  it.  However,  he 
went  to  work  and  worked  imtil  2  or  3  o'clock  in  the  afternoon. 
He  came  home  and  said  he  was  not  feeling  well.  His  aunt, 
Mrs.  Ellis,  31  Stone  Avenue,  Somerville,  was  in  the  house  at 
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the  time.  He  told  his  wife  then  that  Mr.  King  had  taken  a 
splinter  out  of  his  leg.  She  asked  him  how  he  got  it,  and  he 
said,  "From  a  barrel,  Saturday."  She  bathed  it  in  sulpho- 
naphthol,  and  tried  to  make  him  more  comfortable,  putting  a 
pillow  imder  his  leg,  etc.,  but  he  didn't  seem  to  get  any  relief, 
and  about  5  o'clock  he  went  to  bed.  At  7  o'clock  Dr.  Dal^r 
came.  He  told  her  to  treat  Mr.  Whitney  with  hot  applications 
of  -  sulpho-naphthol.  He  said  he  wouldn't  come  Wednesday 
morning  unless  Mr.  Whitney  was  worse.  Between  7  and  8  he 
seemed  to  grow  worse,  so  she  telq)honed  the  doctor.  When  he 
came  he  told  her  to  continue  using  the  hot  applications  of 
sulpho-uaphthoh  He  came  again  on  Thursday  and  gave  her  a 
prescription  for  a  tablet  to  give  Mr.  Whitney,  and  he  said  if 
the  leg  wasn't  better  Friday  morning  he  would  have  to  lance 
it.  Friday  Dr.  DsAey  was  not  at  home,  but  sent  another  doctor. 
Mr.  Whitney  died  at  five  minutes  to  12  Friday  night.  She 
never  saw  her  husband  imder  the  influence  of  liquor.  She 
doesn't  know  what  her  husband  may  have  told  the  doctor, 
because  she  was  not  in  the  room  when  he  called. 

Dr.  Robert  N.  Daley,  South  Boston,  was  expected,  but  did 
not  come  to  the  hearing.  Mr.  Sherman  said  he  was  willing  to 
rest  upon  Dr.  Dal^s  testimony  at  the  former  hearing.  Mr. 
Morrison  said  he  would  prefer  to  have  hid  present,  but  finally 
agreed  to  go  ahead  without  him.  ' 

Dr.  William  J.  Brickley  is  a  resident  siu*geon  at  the  Hay- 
market  Square  Relief  Station,  having  been  there  since  1910. 
Forty  thousand  cases  pass  through  the  Haymarket  Square 
Relief  Station  in  a  year,  and  he  handles  about  two-fifths  of 
them.  Dr.  Brickley  stated  that  both  he  and  Dr.  Daley  agree 
that  the  man  died  of  cerebral  edema,  or  wet  brain,  but  Dr. 
DsAey  states  it  was  caused  by  a  streptococcus  infection,  and  he. 
Dr.  Brickley,  believes  it  was  caused  by  the  overuse  of  alcohd. 
When  he  uses  the  word  "overuse"  he  doesn't  refer  necessarily 
to  a  large  quantity,  but  he  means  more  than  the  individual 
could  warehouse.  One  glass  of  whiskey  might  affect  one  man 
and  three  or  four  might  not  affect  another.  It  depends  on  the 
individual.  After  reading  the  testimony  and  hearing  the 
witnesses  at  this  rehearing  Dr.  Brickley  stated  he  felt  sure  that 
the  man  did  not  die  of  cerebral  edema  due  to  streptococcus 


Digitized  by  VjOOQ IC 


WHITNBY  V.  ZURICH  GENERAL  ACCIDENT  AND  LIABIUTT  CO.      685 

infection  for  the  following  reasons:  streptococcus  infection  is 
one  of  the  most  virulent,  and  is  very  quick  in  its  action.  If 
this  man  had  a  streptococcus  infection  it  would  have  spread 
above  the  knee  probably  in  twelve  hours,  most  certainly  in 
twenty-four  hours.  In  this  man's  case  it  didn't  spread. 
Streptococcus  sta^s  locally,  but  spreads  rapidly  through  the 
system.  Another  reason  he  does  not  believe  that  this  was  a 
streptococcus  infection  is  because  with  a  streptococcus  in- 
fection on  Tuesday,  by  Wednesday  there  would  be  temperature 
and  a  pulse.  This  was  not  true  in  Whitney's  case.  At  no 
time,  according  to  the  testimony,  did  the  poison  manifest 
itself  above  Whitney's  knee.  If  he  had  had  a  streptococcus 
infection  it  would  certainly  have  spread. 

Dr.  Brickley  said  that  he  did  not  believe  in  the  theory  that 
deprivation  of  liquor  in  the  case  of  a  drinker  would  cause 
delirium  tremens.  He  stated  that  he  handled  about  one 
hundred  cases  of  delirium  tremens  a  month,  and  has  not  foimd 
this  theory  to  be  true.  He  does  think,  however,  if  a  drinking 
man  is  taken  ill,  or  locked  up,  the  cessation  of  his  former  daily 
active  life,  where  his  heart,  blood,  kidneys  and  bowels  worked, 
would  allow  this  alcoholic  toxin  in  the  blood  to  back  up  in  him, 
and  he  might  then,  for  that  reason,  develop  deliriimi  tremens. 
The  reason  for  it  is  that  in  this  inactive  life  he  can't  warehouse 
the  liquor  as  well.  As  long  as  he  keeps  on  his  feet  he  is  all 
right.  It  is  well  known  in  hospitals  that  in  cases  of  surgical 
patients  the  doctors  always  fear,  if  the  man  has  been  a 
drinker,  that  delirium  tremens  may  develop,  and  that  is  the 
reason  for  it. 

Dr.  Brickley  stated  that  although  he  felt  positive  that  Mr. 
Whitney  did  not  have  a  streptococcus  infection,  he  had  some 
other  infection,  —  staphylococcus,  or  some  one  of  the  other 
many  germs.  This  could  only  be  determined  by  blood  test. 
He  stated  that  he  positively  believes  that  Mr.  Whitney  died  of 
alcoholic  edema  of  the  brain,  but  that  septic  poisoning  of  some 
sort  could  not  be  eliminated  from  the  case  as  a  contributing 
cause.  He  thinks  that  Mr.  Whitney  was  perhaps  potentially 
ready  for  alcoholic  delirium,  and  that  the  inactivity  caused  by 
his  being  laid  up  on  accoimt  of  the  infection  in  the  leg  helped  it 
to  develop. 
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Dr.  William  H.  Green  testified  that  he  had  been  in  charge  of 
the  hospital  at  Deer  Island^  and  had  handled  a  great  many 
delirium  tremens  cases.  He  believes  Mr.  Whitney's  death  was 
caused  principally  by  infection,  with  alcoholic  poisoning  as  a 
contributing  cause.  He  stated  that  whether  it  was  strepto- 
coccus infection  or  not  could  be  determined  only  by  a  blood 
test.  He  stated  that  death  from  delirium  tremens  didn't  very 
often  hi^pen  unless  there  was  a  secondary  cause;  there  is 
generally  something  like  an  injury  contributing.  A  man 
having  an  operation  on  the  appendix  might  die  of  delirium 
tremens. 

The  Industrial  Accident  Board  finds  upon  all  the  evidence 
that  the  employee,  George  W.  Whitney,  received  a  personal 
injury,  arising  out  of  and  in  the  course  of  his  employment  on 
Aug.  22,  1914,  by  reason  of  the  penetration  of  a  sliver  of  wood 
into  his  leg;  that  said  personal  injury  caused  a  condition  of 
sepsis  to  occur;  and  that  this  condition  of  sepsis  had  a  causal 
relation  to  the  personal  injury,  and  was  a  material  factor  in 
causing  the  death  of  the  employee  on  Aug.  28, 1914. 

The  Board  finds,  further,  that  the  average  weekly  wages  of 
the  employee  were  $12;  that  Mary  J.  Whitney,  the  widow, 
living  with  him  at  the  time  of  his  injury  and  death,  is  con- 
clusively presimied  to  be  wholly  dependent  upon  him  for 
support,  and  is  entitled  to  a  weekly  compensation  of  $6  for  a 
period  of  three  hundred  weeks  from  Aug.  22,  1914,  the  date  of 
the  injury. 

Frank  J.  Donahue. 

Dudley  M.  Holman. 

David  T.  Dickinson. 

Joseph  A.  Parks. 

Thomas  F.  Boyle. 
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DusGiN  Hassan,  Employee. 
MoBBiLL  Leatheb  Compant,  Employer. 
Massachusetts    Employees    Insurance    Assocla^tion,    In- 
surer. 

Arising   out   of  the   Employment.     Breaking   of  Blood 
Vessel.    Compensation  awarded. 

The  employee,  a  wheel  operator  in  a  tannery,  was  required,  in  connection  with  his 
work,  to  move  from  one  place  to  another  large  bundles  of  skins  after  they  had 
been  put  through  a  certain  process  known  as  churning  and  soaking.  While 
moTing  one  of  these  bundles  he  slipped  and  fell  sidewise  upon  a  wooden  floor, 
striking  his  left  arm  on  this  floor  at  or  near  the  elbow,  breaking  a  blood  vessel 
and  becoming  incapacitated  for  work  for  a  period  of  more  than  seven  weeks. 

Hdd^  that  the  injury  arose  out  of  the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  imder  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Dusgin  Hassan  v. 
Massachusetts  Employees  Insiu-ance  Association,  this  being 
case  No.  1314  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Charles  J. 
Powell,  representing  the  employee,  and  Morrill  A.  Gallagher, 
representing  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Town  Hall,  Peabody,  Mass.,  Tues- 
day, Dec.  8,  1914,  at  10.30  a.m. 

S.  Howard  Donnell  appeared  as  counsel  for  the  employee, 
and  John  H.  Cronin  for  the  insurer. 

The  questions  raised  in  this  case  were,  first,  whether  the  em- 
ployee received  an  injury  arising  out  of  and  in  the  course  of 
his  employment;  second,  if  he  did,  what  was  the  extent  of  the 
injury. 

The  employee  was  a  wheel  operator  in  a  tannery,  the  wheel 
operating  like  a  chum  in  the  process  of  soaking  skins  in  a 
liquid.  He  also  had  to  move  from  one  place  to  another  a 
considerable  weight  of  skins  which  had  been  so  churned,  after 
they  were  placed  on  a  wooden  horse.    The  employee  claims 
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that  while  moving  a  weight  of  skins  on  a  wooden  horse  on 
Thursday,  Sept.  10,  1914,  at  about  4.30  p.m.,  he  slipped  and 
fell  sideways  upon  a  wooden  floor,  striking  his  l^ft  arm  on  the 
floor  at  or  near  the  elbow,  and  that  he  was  wholly  iocapiaeitated 
for  work  thereby  from  such  date  to  Nov.  2,  1914,  a  period  of 
seven  and  three-sevenths  weeks.  His  average  weekly  wages 
were  $10. 

A  medical  bill  incurred  for  services  during  the  first  two  weeks 
after  the  injiu-y  amounted  to  $32.50.  Mr.  Joe  Husin  acted  as 
interpreter  for  the  employee. 

Testimony  was  received  from  the  claimant  and  Dr.  B.  J. 
Manoogian,  called  by  the  employee;  from  Albert  L.  Wilson,  a 
foreman,  Mr.  Wassi,  a  fellow  employee,  and  Abolla  Hassan, 
another  employee.  The  employee  testified  that  he  fell  to  the 
floor  while  pushing  a  wooden  horse  covered  with  skins,  striking 
the  floor  on  his  left  elbow,  and  that  the  elbow  in  the  coiurse  of 
an  hour  was  considerably  swollen  and  painful,  and  that  he  then 
asked  Mr.  Wassi,  his  fellow  worker,  who  could  speak  English 
somewhat,  to  inform  his  foreman  of  the  particulars.  He  testi- 
fied that  he  then  went  with  his  fellow  worker  to  the  foreman, 
and  that  his  coworker  talked  in  English  with  his  forenmn,  and 
that  his  foreman  looked  at  his  swollen  arm,  and  some  talk 
then  took  place  between  him,  his  fellow  worker  and  the  fore- 
man, the  same  being  apparently  interpreted  in  English  to  the 
foreman. 

He  testified  that  he  stopped  work  about  5  o'clock,  the  time 
clock  indicating  that  he  left  at  5.20,  and  that  he  was  in- 
capacitated and  could  not  use  his  arm  for  work  until  Nov.  2, 
1914,  when  he  returned  to  work  for  his  former  employer  at  his 
former  wages. 

Albert  L.  Wilson,  foreman,  testified  that  a  conversation  took 
place  somewhat  as  testified  to  by  the  claimant  on  the  afternoon 
of  September  10,  and  that  he  then  looked  at  the  arm  of  the 
claimant  and  saw  it  swollen  at  the  elbow;  that  he  talked, 
through  the  coworker  as  an  interpreter,  with  the  claimant;  that 
the  interpreter  did  not  mention  to  him  that  there  had  been  an 
accident,  but  in  reply  to  a  question  by  him,  the  foreman,  to 
the  employee,  stated  that  the  employee  said  there  had  been  no 
accident,  and  that  he  had  not  got  hurt  at  his  work,  and  that 
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the  time  clock  showed  that  he  had  not  left  until  5.20  that  day, 
and  that  he  did  not  return  to  work  until  Nov.  2,  1914. 

Abolla  Hassan  testified  that  the  employee  had  asked  him  on 
September  10  to  inform  the  foreman  that  he,  the  employee,  had 
hurt  his  elbow  by  falling  to  the  floor  when  he  was  pushing  a 
load  of  skins  on  a  wooden  horse,  and  that  his  arm  was  then 
suffering  and  he  wanted  to  stop  work  or  leave;  that  he,  the 
witness,  told  the  foreman  that  the  claimant's  arm  was  injured 
or  swollen,  and  that  he  wanted  to  stop  work  and  go  home;  that 
he  did  not  explain  or  inform  the  foreman  of  the  fact  of  the 
accident  from  a  fall,  because  he  was  not  able  to  speak  the 
words  properly  in  English  to  describe  this  part  of  the  informa- 
tion. 

Dr.  B.  J.  Manoogian  testified  that  the  claimant  called  him 
for  medical  services  at  his,  the  claimant's,  house  on  Saturday, 
Sept.  12,  1914,  and  that  thereafter  he  treated  him  until  some- 
time in  October,  1914;  that  he  found  on  Saturday  the  arm  in 
the  vicinity  of  the  left  elbow  swollen  with  a  few  black  and  blue 
patches  between  the  elbow  and  axilla,  near  the  shoulder,  with 
some  swelling  below  the  elbow;  that  the  swelling  grew  worse, 
and  he,  together  with  Dr.  Tucker  in  consultation,  diagnosed  the 
condition  as  a  hematoma,  being  a  hemorrhage  from  some 
broken  blood  vessel  somewhat  below  the  upper  surface  of  the 
skin;  that  he  performed  an  operation  on  September  16  and 
again  on  September  19,  in  which  he  found  a  considerable  extent 
of  blood  clots  which  he  removed  as  far  as  possible;  that  such  a 
hemorrhage  and  condition,  in  his  opinion,  could  have  been 
caused  by  a  fall  such  as  the  claimant  described  he  sustained,  to 
wit,  by  falling  and  striking  his  elbow,  at  the  fleshy  part  just 
above  the  elbow  joint,  on  the  floor  when  losing  his  balance 
from  pushing  against  a  saw  horse  covered  with  a  weight  of 
leather;  that  it  also  might  have  been  produced  by  a  wrench, 
and  that,  in  his  opinion,  a  combination  of  a  wrench  affecting 
the  tissues  just  below  the  underneath  part  of  the  skin  structure 
would  contribute,  together  with  the  impact  of  the  blow,  to 
make  a  hemorrhage  more  probably  result  than  if  the  blow  had 
caused  an  impact  without  some  wrench;  and*  that,  in  his 
opinion,  the  employee  was  not  able  to  return  to  such  work  as 
he  had  been  formerly  doing  until  he  did  so  on  Nov.  2,  1914. 
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The  committee  finds  that  there  was  a  misunderstanding  as 
between  the  employee  and  the  foreman  when  he,  the  employee, 
showed  his  injured  arm  to  the  foreman;  that  the  employee  fell 
as  he  testified,  and  received  an  injury  resulting  therefrom, 
which  he  described  and  which  was  further  described  by  Dr. 
Manoogian,  his  physician,  the  same  being  the  breaking  of  a 
blood  vessel  in  the  left  arm  in  the  r^ion  of  the  elbow;  that 
he  was  wholly  incapacitated  for  work  thereby  until  Nov.  2, 
1914;  that  he  is  entitled  to  compensation  for  such  total  inca- 
pacity for  a  period  of  five  and  four-sevenths  weeks,  being  from 
Sept.  24,  1914,  the  fifteenth  day  after  said  injury,  to  Nov.  2, 
1914,  at  the  rate  of  $5  per  week,  amounting  to  $27.86;  that 
said  incapacity  will  cease  on  said  November  2;  and  that  the 
employee  is  entitled  to  compensation  as  reimbursement  to  the 
amount  of  $32.50  for  the  charge  incurred  by  him  for  two  weeks' 
medical  services  by  reason  of  said  injury  following  the  accident, 
the  whole  amount  due  the  employee,  therefore,  being  $60.36. 

This  decision  and  all  findings,  regarding  compensation  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 

Charles  J.  Powell. 
Morrill  A.  Gallagher  dissents. 


Cask  No.  1315. 

Vincent  X.  Fallon,  Employee. 

City  of  Boston,  Boston  Transit  Commission,  Employer. 

Arising  out  of  the  Employment.  Neurosis.  Employee 
HAD  Light  and  Easy  Work.  He  was  not  subjected  to 
ANY  Special  Strain.  Had  not  received  a  Personal 
Injury  of  any  Kind.    Compensation  not  awarded. 

The  employee  claimed  comi)en8ation  for  a  condition  of  neurosiB  which,  he  aliesed, 
was  due  to  conditions  arising  out  of  and  in  the  course  of  his  employment.  He 
had  not  met  with  an  accident;  he  had  not  received  a  personal  injury  of  any 
kind;  his  work  was  "about  as  light  work  as  they  had,"  according  to  the  tea* 
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timony  of  the  employee's  superior.  The  evidence  of  the  workman  himself  did 
not  show  that  he  was  subjected,  by  reason  of  his  employment,  to  any  *' regular 
or  special  strain."  He  was  a  driller  and  turned  the  feed  screw  that  held  the 
drill  down,  the  compressed  air  doing  the  work.  The  medical  evidence  showed 
that  the  emplojree  was  not  suffering  from  any  serious  disease,  and  that  there 
was  not  any  connection  between  the  condition  of  neurosis  which  incapacitated 
him  and  his  former  employment. 
Held,  that  the  neurosis  did  not  arise  out  of  the  employment. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amend- 
ments thereto,  having  investigated  the  claim  of  Vincent  X. 
Fallon  V.  Boston  Transit  Commission,  city  of  Boston,  this  being 
case  No.  1315  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  Timothy  W.  Kelly 
of  East  Boston,  Mass.,  representing  the  employee,  and  George 
H.  McDermott  of  Boston,  Mass.,  representing  the  Boston 
Transit  Commission,  heard  the  parties  and  their  witnesses  at 
the  Hearing  Room,  New  Albion  Building,  Boston,  Mass.,  on 
Tuesday,  Nov.  24,  1914,  at  2  p.m. 

The  employer  raised  two  questions:  first,  that  it  was  not 
required  to  pay  compensation  in  any  event  to  the  claimant, 
because  the  acceptance  of  the  Workmen's  Compensation  Act 
by  the  voters  of  the  municipality  of  Boston  did  not  affect  said 
employer;  and  second,  that  the  said  claimant  did  not  receive 
a  personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment. 

Walter  J.  O'Malley,  who  appeared  for  the  employer,  said:  — 

Fallon,  the  employee,  was  engaged  as  an  ironworker  by  the  Boston 
Transit  Commission,  and  was  taken  ill  while  at  his  work.  The  city  of 
Boston  takes  the  position  that  chapter  636  of  the  Acts  of  1914,  in  a  specific 
way,  refers  to  "laborers"  employed  by  the  Boston  Transit  Conmiission. 
The  city  of  Boston  accepted,  in  a  way,  chapter  751  of  the  Acts  of  1911, 
the  original  Workmen's  Compensation  Act,  by  voting  to  accept  chapter 
807  of  the  Acts  of  1913  at  the  last  election. 

He  then  quoted  sections  6  and  7  of  chapter  807  of  the  Acts 
of  1913,  and  said  that  prior  to  the  acceptance  of  the  Work- 
men's Compensation  Act  by  the  city  these  employees  had  and 
were  entitled  to  all  their  common-law  rights. 
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In  the  case  of  Mahoney  v.  City  of  Boston,  171  Mass.  427,  in  which  the 
city  of  Boston  was  sued  under  the  Employers'  Liability  Act  for  damages 
on  account  of  an  injury  received  by  an  employee  of  the  Boston  Transit 
Commission,  the  court  held  that  said  commission  was  a  board  of  public 
officers,  and  these  officers  were  in  no  sense  employees  or  agents  of  the 
city  of  Boston,  and  that  the  city  of  Boston  was  not  liable  imder  such  an 
action.  So,  also,  at  common  law  and  under  the  Workmen's  Compensation 
Act  the  city  of  Boston  would  not  be  liable  in  any  way  to  any  workmen 
who  received  injuries  while  working  for  the  Boston  Transit  Conunission. 
That  case  is  law  to-day. 

Vincent  X.  Fallon,  the  employee,  testified  that  in  April  of 
this  year  he  was  shifting  a  beam  or  girder  and  dropped  down 
at  his  work.  A  man  named  McFarland  came  to  him  at  the 
time  and  offered  him  water.  He  began  to  lose  weight  two  or 
three  weeks  after  this  time  and  went  to  see  Dr.  E.  E.  Bowen 
who  looked  him  over  and  ''said  something  about  straining  the 
heart.*'  He  returned  to  his  work  in  about  three  weeks,  and 
was  put  on  a  forge  for  heating  rivets,  and  he  kept  losing  weight 
and  getting  "sicker  and  sicker."  The  doctor  kept  advising  him 
to  quit,  but  he  did  not.  On  the  19th  of  June  he  was  taken 
sick  and  went  home.  He  was  sent  up  to  the  country  for  a 
while.  Thinking  he  was  better,  after  a  time  he  came  back 
and  went  to  work  on  the  drill  again;  he  had  to  work  it  with 
the  left  arm,  and  all  the  time  pain  was  shooting  around  his 
heart;  it  "started  to  get  dead"  in  his  arm  and  around  his 
side.  He  had  a  lot  of  worry,  too,  at  this  time.  The  last  day 
he  was  feeling  very  badly,  and  went  to  get  something  to  eat; 
when  he  returned  he  felt  a  strange  feeling  coming  on,  and  on 
his  way  to  notify  the  men  in  charge  he  must  have  fainted,  as 
he  did  not  know  what  happened  after  that.  He  had  not  been 
struck  by  anything  while  at  work,  but  when  he  began  to  figure 
it  out  it  came  to  his  mind  the  day  he  was  shifting  that  beam 
over;  he  thought  he  might  have  strained  himself;  this  idea 
came  to  him  about  the  last  of  April. 

A  letter,  dated  June  22,  1914,  and  signed  by  Mr.  Fallon,  was 
submitted,  in  which  the  statement  is  made,  "I  have  been 
affected  with  pains  aroimd  my  heart,  which  I  have  been  told 
were  the  result  of  gas,  dust  and  the  heat  from  heating  the 
rivets."    One  of  June  29  indicates  that  his  sickness  "was  the 
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result  of  heating  rivets,  the  gas  and  heat  and  dust  from  the 
fire." 

The  records  of  the  Boston  City  Hospital  were  submitted,  said 
records  showing  that  the  employee  had  been  afflicted  with  other 
diseases,  and  that  his  present  condition  was  due  to  a  neurosis. 

Dr.  Francis  D.  Donoghue,  the  impartial  physician,  testified 
that  he  examined  the  employee  on  November  9  of  this  year, 
and  that  ''Fallon  is  a  man  of  an  abnormally  nervous  make-up, 
and  he  lost  his  nervous  grip  while  at  his  work,"  as  near  as  he 
could  make  out.  He  had  a  substantially  normal  heart,  so  that 
it  is  not  possible  to  believe  that  it  was  strained.  He  might 
have  palpitation  of  the  heart  after  imusual  exercise,  due  to  his 
nervous  condition,  —  a  condition  where  he  was  over  nervous. 
There  is  nothing  that  shows  now  by  examination  or  any 
previous  examination  that  he  had  a  strain;  nothing  that  indi- 
cates any  kind  of  overstrain.  He  thought  that  the  diagnosis 
of  traumatic  neurosis  by  the  hospital  was  based  upon  the  fact 
that  he  gave  a  history  of  two  accidents,  upon  which  he  dwelt. 
The  neurosis  was  the  fixation  in  his  mind  that  those  things  did 
injury  from  which  he  was  still  suffering.  With  the  history  of 
digestive  upset,  of  indigestion  coming  on  after  lunch,  it  could 
be  acute  indigestion  due  to  nervousness.  He  needs  to  be 
forced  to  appreciate  that  he  is  not  suffering  from  any  serious 
disease,  and  then  to  get  some  work  which  will  pay  him  enough 
so  that  he  will  not  worry  about  his  family,  and  something  that 
he  can  do  with  the  strength  that  he  has  got,  nervously  and 
physically. 

Alfred  W.  Parker,  in  charge  of  all  investigation  of  steel  work, 
etc.,  in  the  subways,  testified  that  he  worked  for  the  Boston 
Transit  Commission,  and  that  the  employee,  Fallon,  was  a  good 
driller  and  heater.  The  drilling  is  about  as  light  work  as  they 
had.  He  simply  tiuns  the  feed'  screw  that  presses  the  drill 
down,  and  the  compressed  air  does  the  work.  It  is  rather  light 
work;  sometimes  it  is  possible  to  sit  down  in  parts  of  it.  He 
had  reported  the  last  sickness  of  Mr.  Fallon.  At  noon  hour  he 
was  in  his  office  when  the  employee  staggered  in  and  said 
he  was  very  sick  and  must  go  home.  Then  almost  inmiediately 
he  fainted  away;  he  had  almost  no  pulse  for  a  moment,  and  he 
thought  the  employee  was  dying.    He  thought  that  the  em- 
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ployee  had  told  him  that  it  was  worry  fully  as  much  as  work 
which  caused  his  illness;  he  was  not  sure  whether  he  got  this 
from  reports  of  others  or  not.  He  knew  he  was  worried  about 
affairs  at  home.    He  never  heard  about  a  strain  until  to-day. 

The  committee  of  arbitration  fails  to  find  any  evidence  in 
this  case  to  connect  the  present  condition  of  the  employee, 
which  is  a  neurosis  pure  and  simple,  with  his  employment  or 
any  particular  or  consecutive  occurrence.  The  story  told  by 
the  employee  does  not  show  that  he  was  subjected,  by  reason 
of  his  employment,  to  any  regular  or  special  strain,  and  the 
evidence  of  Alfred  W.  Parker,  who  had  charge  of  the  inspection 
of  steel  work  in  the  subways,  shows  that  Fallon's  work  consisted 
solely  of  turning  the  feed  screw  that  presses  the  drill  down,  and 
that  such  work  was  "about  as  light  work  as  they  had."  The 
medical  evidence  shows  that  the  employee  is  not  suffering  from 
any  serious  disease,  and  that  there  is  no  connection  with  the 
condition  of  neurosis  and  his  former  employment. 

The  committee  therefore  finds  upon  all  the  evidence  that  the 
employee,  Vincent  X.  Fallon,  is  not  incapacitated  for  work  by 
reason  of  a  personal  injury  arising  out  of  and  in  the  coxu-se  of 
his  employment,  and  is  not  entitled  to  compensation  imder  the 
statute. 

In  view  of  this  finding  of  fact  the  committee  is  not  required 
to  rule  upon  the  point  made  by  the  employer,  that  the  Work- 
men's Compensation  Act  is  not  operative  in  so  far  as  the  said 
employer  is  concerned. 

Joseph  A.  Parks. 
TiMOTETT  W.  Kelly. 
George  H.  McDermott. 
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Cass  No.  1318. 

Jose  Joaquim  Rozario,  Employee. 
King  Philip  Mills,  Employer. 

Employers'  Liabiluy  Assurance  Corporation,  Ltd.,  In- 
surer. 

Duration  op  Incapacity  for  Work.  Light  Work 
furnished  One-armed  Employee.  After  Short  Time 
Pain  in  Stump  becomes  Intense.  Light  Work  given 
UP.  Question  op  Reasonableness  of  Employee's 
Act  raised.  Compensation  awarded  on  Basis  of 
Total  Incapacity. 

The  employee  had  received  a  personal  injury  which  required  the  amputation  of  his 
arm.  After  the  injury  had  healed  light  work  was  furnished,  at  which  he  worked 
for  a  period  of  three  and  one-half  days.  At  the  end  of  that  time  he  gave  up 
the  work,  claiming  that  his  arm  pained  him  so  intensely  that  he  could  not 
continue.  The  insurer  claimed  that  the  employee  acted  unreasonably  in 
giving  up  the  light  work  provided,  and  suspended  compensation.  The  medical 
evidence  showed  that  the  work  which  he  was  required  to  do  was  unsuitable 
under  the  conditions  present  at  the  time  of  the  hearing.  A  second  operation 
was  recommended  to  relieve  the  condition  of  neuroma  which  the  examining 
physician  found. 

Heidt  that  the  employee  was  totally  incapacitated  for  work  by  reason  of  the  injury. 

Report  of  Committee  of  ArbitroHon. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Jose  Joaquim  Rozario 
V.  Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  1318  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  William  C. 
Gray,  representing  the  insurer,  and  Benjamin  Cook,  Jr., 
representing  the  employee,  heard  the  parties  and  their  witnesses 
in  Room  35,  City  Hall,  Fall  River,  Mass.,  on  Tuesday,  Dec.  1, 
1914,  at  10.30  A.M. 

E.  A.  Thurston  appeared  as  counsel  for  the  employee,  and 
John  M.  Morrison  appeared  for  the  insurer. 

It  was  agreed  that  Jose  Joaquim  Rozario  was  employed  by 
the  King  Philip  Mills  in  Fall  River,  which  are  insured  by  the 
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Employers'  Liability  Assurance  Corporation,  Ltd.;  that  on 
Saturday,  Feb.  14,  1914,  he  received  an  injury  arising  out  of 
and  in  the  course  of  his  employment,  which  resulted  in  a  bad 
laceration  of  his  arm,  necessitating  amputation;  that  on  April  7 
he  returned  to  work  on  a  waste  machine,  his  work  being  light 
work,  where  he  was  required  to  take  waste  away  from  a  box 
and  put  it  in  the  apron  of  a  machine.  His  average  weekly 
wages  were  agreed  upon  as  $7.  The  issue  in  the  case  is  the 
extent  of  disability. 

It  appeared  in  evidence  that  he  returned  to  work  on  April  7 
and  worked  three  and  one-half  days.  On  the  day  that  he  left 
he  told  the  overseer  that  he  was  leaving  because  his  arm 
pained  him. 

Richard  B.  Butler,  M.D.,  testified  that  the  arm  was  ampu- 
tated above  the  elbow;  there  was  also  a  bad  bruising  in  the 
arm,  and  it  was  his  opinion  that  the  traumatism  of  February  14 
was  the  cause  of  the  present  condition.  He  examined  the  man 
in  September,  and  also  on  the  morning  of  the  day  of  the  hear- 
ing, and  he  found  a  neuroma,  which  he  described  as  a  tumor  or 
enlargement  of  a  nerve;  he  thought  that  he  might  be  able  to  do 
work,  but  it  would  be  with  a  great  deal  of  pain  and  much  dis- 
comfort. He  would  not  recommend  him  to  work  in  his  present 
condition. 

Henry  A.  Rosa,  M.D.,  who  examined  him  first  in  September 
and  again  on  the  day  of  the  hearing,  agreed  with  Dr.  Butler 
that  the  traumatism  of  February  14  was  the  cause  of  the  man's 
present  disability,  that  he  did  not  think  he  was  able  to  work  at 
the  present  time,  and  he  would  not  be  able  to  work  until 
another  operation  was  performed. 

John  F.  Lowney,  M.D.,  saw  the  man  a  few  days  after  he 
came  out  of  the  hospital,  and  saw  him  four  or  five  times  after. 
He  considered  the  operation  had  been  successful.  He  said  the 
man  had  pain  when  he  touched  his  arm.  His  symptoms  were 
purely  subjective.  He  thought  the  kind  of  work  he  was  put  at 
was  suitable  for  him,  providing  he  did  not  have  any  pain;  that, 
he  could  not  determine. 

It  appeared  in  evidence  that  Rozario  asked  off  from  work  one 
day  to  see  his  lawyer;  that  he  went  to  the  representative  of  the 
insurance  company,  who  told  him  that  if  he  returned  to  work 
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and  got  the  same  pay  that  he  got  before  he  would  not  be  en- 
titled to  disability  compensation,  but  would  be  entitled  to  fifty 
weeks  for  the  loss  of  the  arm.  Several  times  he  desired  a  lump 
sum  payment  in  order  that  he  might  return  to  his  family,  con- 
sisting of  a  wife  and  five  children  living  in  the  Cape  Verde 
Islands,  but  was  told  he  could  not  have  a  lump  sum  settlement 
until  six  months  had  elapsed.  The  man  speaks  no  English,  and 
it  appears  from  the  time  he  returned  to  work  for  three  and  one- 
half  days  up  to  the  middle  of  August  he  saw  no  physician 
whatever. 

A.  C.  Dedrick,  Jr.,  M.D.,  said  that  the  man  was  suffering 
from  a  neuroma  and  neurasthenia,  as  the  direct  result  of  the 
traumatism  of  February  14,  and  that  a  second  operation  to 
remove  the  trouble  would  be  necessary  before  the  man  would  be 
able  to  work  with  any  degree  of  comfort. 

The  overseer  and  second  hand  of  the  room  in  which  the  man 
was  employed  stated  that  they  believed  that  he  was  honest, 
and  had  found  him  so  in  all  their  dealings  with  him.  The 
evidence  pointed  to  the  fact  that  the  man  had  been,  up  to  this 
time,  a  steady  worker,  employed  in  different  towns  ip  Rhode 
Island  and  Massachusetts. 

It  also  appeared  in  evidence  that  even  the  light  work  of 
getting  the  cotton  up  on  to  the  apron  of  the  machine  might 
have  aggravated  the  condition  and  produced  the  condition 
which  Rozario  claimed  was  produced,  and  which  necessitated 
his  abandoning  even  this  light  work. 

We  find,  therefore,  on  the  weight  of  the  medical  evidence  and 
the  surrounding  circumstances  in  the  case,  that  the  injury  of 
February  14  has  resulted  in  total  incapacity  from  the  date  he 
left  work  up  to  the  present  time,  and  that  this  incapacity  still 
exists;  that  he  is  entitled  to  recover  total  compensation  from 
the  date  on  which  he  ceased  work  up  to  the  date  of  the  hearing, 
said  compensation  to  continue  indefinitely  into  the  future;  that 
he  is  also  entitled  to  fifty  weeks'  additional  compensation  in 
accordance  with  the  terms  of  the  Workmen's  Compensation  Act 
for  the  loss  of  the  right  arm  by  severance;  and  that  he  is  en- 
titled to  medical  attendance  during  the  first  two  weeks  after  the 
accident.  We  recommend,  in  view  of  the  testimony  of  the 
doctors,  that  he  be  given  a  second  operation  to  relieve  his 
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present  condition,  and  that  until  some  work  is  provided  for 
him,  which  in  his  crippled  condition  he  is  able  to  do  without 
pain  and  discomfort,  he  be  paid  his  compensation  by  the  Em- 
ployers^ Liability  Assurance  Corporation,  Ltd. 

Dudley  M.  Holman. 
William  C.  Gray. 
Benjamin  Cook,  Jr. 


Case  No.  1322. 

George  Jensen,  Employee. 
HoLLiNGSWORTH  &  VosE  CoMPANY,  Employer. 
Employers'   Llability  Assurance   Corporation,   Ltd.,   /n- 
surer. 

Duration  op  Incapacity  for  Work.  Reasonableness. 
Ebiployee  sustains  Loss  of  Thumb  and  Forefinger. 
Is  IN  Fact  able  to  earn  as  Much  and  More  Wages  as 
before  the  Injury.  Personal  Conduct  causes  him 
to  lose  Ebiployment.  Also  Loss  of  Opportunity  for 
the  Performance  of  Other  Work.  Inability  to  earn 
Wages  not  due  to  Injury.  Compensation  not  awarded. 

The  employee  sustained  a  serious  injury  which  necessitated  the  amputation  of  the 
thumb  and  forefinger  of  the  left  hand.  Compensation  was  paid  by  the  insurer 
for  a  period  of  twenty-five  weeks  on  account  of  the  specific  nature  of  the  injury 
and  for  incapacity  until  the  employee  returned  to  work.  Upon  his  return  he 
earned  as  much  wages  as  before  the  injury,  and  during  the  course  of  twenty 
months  following  the  date  of  his  return  was  given  two  increases  in  pay.  Owing 
to  a  habit  which  he  fbrmed  of  going  away  towards  the  latter  part  of  the  week, 
following  the  receipt  of  his  pay  envelope  on  Thursday,  and  because  of  his 
personal  habits  and  obnoxious  language,  he  was  discharged  when  work  became 
slack.  Later,  two  opportunities  to  obtain  employment  which  paid  him  full 
wages  were  lost  by  reason  of  the  employee's  failure  to  amend  his  behavior. 

Held,  that  the  employee  was  not  incapacitated  for  work  by  reason  of  the  injury. 

Report  of  Committee  of  Arbitration. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  havmg  investigated  the  claim  of  George  Jensen  v. 
Employers'  Liability  Assurance  Corporation,  Ltd.,  this  being 
case  No.  1322  on  the  files  of  the  Industrial  Accideirt  Board, 
reports  as  follows:  — 
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The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  George 
A.  Douglas,  representing  the  employee,  and  W.  Lloyd  Allen, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Selectmen's  Room,  Town  Hall,  Walpole,  Mass.,  on 
Tuesday,  Dec.  29,  1914,  at  11.30  a.m. 

Joseph  A.  Conway  appeared  as  counsel  for  the  employee,  and 
John  M.  Morrison  appeared  for  the  insurer. 

It  was  agreed  that  the  employee,  George  Jensen,  sustained 
an  injury  on  July  5,  1912,  arising  out  of  and  in  the  course  of 
his  employment,  which  resulted  in  the  loss  of  the  thumb  and 
forefinger  of  the  left  hand;  that  he  has  been  paid  total  com- 
pensation up  to  Aug.  19,  1912,  the  date  on  which  he  returned 
to  work,  and  specific  compensation  for  a  period  of  twenty-five 
weeks  for  the  loss  of  the  thumb  and  forefinger,  receiving  in  all 
$141.26. 

The  issue  in  this  case  was  whether  or  not  Jensen  was  unable 
to  obtain  work  because  his  fingers  were  gone,  ojr  whether  his 
failure  to  be  employed  was  due  to  circumstances  over  which  he 
alone  had  control. 

It  appeared  in  evidence  on  the  testimony  of  Mrs.  Julius 
Jensen  of  Washington  Street,  Norwood,  the  mother  of  the 
employee,  that  he  was  mjured  July  5,  1912,  and  returned  to 
work  in  about  five  weeks.  She  went  to  see  Mr.  Vose,  his  em- 
ployer, before  he  returned  to  work,  and  he  told  her  to  let  the 
boy  return  to  work,  and  he  could  work  there  as  long  as  he 
wanted  to.  Her  son  worked  at  the  factory  a  little  less  than 
two  years  after  the  accident.  He  did  not  receive  the  same  pay 
for  a  while  after  he  returned,  and  did  not  do  the  same  work  at 
the  slitter  machine,  but  after  a  short  while  he  did  return  to 
the  same  work  and  received  the  same  pay.  A  few  months  later 
his  pay  was  raised  from  $9.60  to  $10.80.  This  was  because  he 
was  doing  his  work  better.  Some  two  or  three  months  later 
his  pay  was  raised  to  $2  a  day,  working  on  the  same  machine. 
He  also  had  some  different  work  to  do  later  on.  She  noticed 
no  change  in  his  habits.  She  had  heard  from  some  young  fel- 
lows that  some  one  was  trying  to  get  his  money,  and  if  he  did 
not  gamble  with  them  he  could  not  work  with  them.  She  went 
to  the  factory  and  spoke  about  it  to  Mr.  Vose.    Jensen  always 
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gave  his  pay  to  her.  She  denied  that  she  told  Mr.  Vose  any- 
thing about  his  going  around  with  a  girl  whom  she  thought  it 
wrong  for  him  to  travel  around  with,  and  that  she  said  he  was 
spending  his  money  on  a  girl  instead  of  giving  it  to  her.  He 
had  to  give  it  to  her  because  she  had  no  other  means  of  support. 
She  knew  he  had  been  arrested  for  breaking  and  entering,  and 
about  four  weeks  before  the  hearing,  along  in  'the  latter  part 
of  November  or  the  first  of  December,  he  was  arrested  for 
disturbing  the  peace.  She  went  to  ask  Mr.  Vose  why  he  was 
discharged,  and  he  told  her  Jensen  was  the  best  worker  in  the 
place.  Mr.  Vose  said  he  let  him  off  because  business  was  slack. 
She  pleaded  to  have  him  taken  back  but  he  refused. 

George  Jensen  testified  that  he  was  injured  while  in  the 
employ  of  Hollingsworth  &  Vose  Company  on  July  5,  1912, 
sustaining  the  loss  of  the  thumb  and  forefinger  of  the  left  hand. 
He  returned  to  work  about  five  weeks  later.  After  working 
there  several  months  he  asked  for  more  pay.  He  knew  he  was 
worth  more  money.  The  injury  did  not  handicap  him  because 
he  knew  a  great  deal  about  the  machine.  He  was  injured  again 
when  something  broke  on  the  side  of  the  machine  and  knocked 
his  thumb  out  of  joint.  As  he  was  going  out  to  see  the  doctor 
he  met  Mr.  Vose  who  spoke  to  him  about  getting  injured  again, 
and  he  told  him  it  was  his  own  fault  and  that  he  ought  to  be 
more  careful.  Mr.  Vose  never  talked  to  him  about  his  habits. 
He  was  told  that  he  was  laid  off  for  two  weeks.  Ten  or  twelve 
other  men  were  laid  off  at  the  same  time.  About  three  months 
after  his  return  to  work  after  the  accident  they  increased  his 
pay  to  $10.80  a  week,  and  later  increased  it  to  $2  a  day  because 
he  was  put  on  finishing  work.  He  told  Mr.  Merriam  that  he 
was  going  aroimd  with  this  girl.  He  did  not  tell  him  that  he 
had  ever  spent  his  money  on  her  or  where  he  had  been  at  dif- 
ferent times.  His  mother  went  to  the  factory  because  some  one 
told  her  that  he  had  been  gambling,  but  not  because  of  his 
habits.  Nothing  was  said  to  him  or  to  his  mother  about  his 
habits  while  he  was  working  there.  Since  he  was  laid  off  he 
has  tried  to  obtain  work  at  other  factories.  He  tried  to  obtain 
work  at  a  branch  of  Bird's  mill,  and  then  he  tried  the  main 
mill,  but  without  success.  He  said  that  when  he  went  to  the 
branch  mill  the  foreman  saw  his  hand  and  said  that  he  could 
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not  do  the  work  with  that  hand;  that  the  slitter  machines  were 
different  than  at  Hollingsworth  &  Vose  Company's  plant.  He 
worked  for  Winslow  Brothers  &  Smith  Company  for  about  two 
weeks,  and  they  made  no  complaint  about  his  work.  He  later 
stated  that  he  probably  worked  there  three  weeks,  and  left 
of  his  own  accord.  He  had  been  receiving  $8.97  a  week.  He 
worked  for  a  farmer  for  about  two  weeks. 

Eric  Anderson  testified  that  he  went  to  look  for  work  with 
Jensen,  and  Jensen  was  refused  work  on  account  of  his  injured 
hand.     (This  was  objected  to  by  Mr.  Morrison.) 

Louis  E.  Vose,  superintendent,  testified  that  at  the  time  of 
the  injury  Jensen  was  earning  $9.60  a  '^eek.  Some  time  pre- 
vious to  March,  1913,  his  pay  was  increased  to  $10.80,  and  on 
Jime  29,  1913,  it  was  increased  to  $12  a  week.  About  July  24, 
1913,  he  was  promoted  to  the  finishing  work.  When  he  first 
returned  to  work  after  the  accident  he  was  given  light  work  to 
do  that  required  very  little  use  of  the  hand,  —  work  which  was 
ordinarily  done  by  women.  This  continued  for  about  two  or 
three  weeks,  when  he  returned  to  work  on  the  slitter  machine. 
He  was  an  extremely  eflScient  workman.  After  the  accident  his 
work  was  on  a  par  with  that  of  any  of  the  men,  as  to  the 
amount  turned  out,  and  he  continued  to  increase  in  eflSciency, 
so  that  the  raises  he  asked  for  were  granted,  as  he  turned  out 
the  same  amoimt  of  work  as  the  men  who  were  earning  $2  a 
day.  Before  he  was  put  on  the  finishing  work  Jensen  met  with 
another  accident,  and  he  remembers  talking  to  him  about  it 
with  regard  to  his  carelessness.  The  finishing  work  was  more 
diflScult  work  for  him  to  do  as  far  as  his  hands  were  concerned, 
but  he  did  it  very  successfully.  He  noticed  that  Jensen  was  a 
very  wild  sort  of  type,  and  he  remembered  stopping  him  one 
day  as  he  was  passing  the  oflSce,  and  scolding  him  severely  for 
the  language  he  was  using,  which  was  easily  overheard  by  him 
and  by  the  stenographers  in  the  oflSce.  Later  his  absences  from 
work  took  place.  These  occurred  on  Friday  and  Saturday,  or 
he  woidd  leave  on  Thursday  afternoons  after  receiving  his  pay, 
and  when  he  inquired  as  to  the  reason  for  these  absences  he  was 
told  that  Jensen  went  to  Boston.  Then  work  became  slack 
and  Jensen  was  laid  off  because  of  his  knowledge,  or  his  per- 
sonal ideas,  of  Jensen's  make-up,  and  also  "of  the  fact  that  he 
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had  known  for  several  years  of  the  people  with  whom  Jensen 
had  been  going,  as  they  had  been  his  tenants  for  years.  There 
has  been  ho  occasion  since  to  re-employ  men.  In  laying  off  men 
those  men  are  kept  who  are  single  and  are  the  support  of  their 
families,  married  men  are  kept,  and  the  third  consideration  is 
the  eflBciency  of  the  men  themselves.  Jensen  was  a  single  man 
and  the  support  of  his  mother,  and  he  was  an  eflBcient  man, 
but  on  account  of  his  moral  character  he  was  laid  off.  An 
employer  who  doesn't  know  a  workman's  eflBciency  is  more 
likely  to  employ  a  man  with  a  perfect  hand  than  one  whose 
fingers  are  lost. 

Frank  A.  Merriam  of  Norwood  testified  that  he  is  employed 
as  foreman  of  the  slitting  department,  and  was  in  charge  of  the 
department  at  the  time  of  the  accident.  Jensen's  pay  was 
increased  because  he  deserved  it.  He  later  received  another 
increasb  in  pay.  His  work  was  very  satisfactory;  it  was  better 
after  the  accident  occurred  than  before.  Jensen  used  very 
obnoxious  language,  and  at  one  time  he  laid  him  off  for  several 
days  for  swearing  at  him.  Jensen  told  him  of  his  habits  and 
that  he  was  in  Boston  with  a  young  lady.  Mrs.  Jensen  had 
been  there  to  inquire  about  her  son  and  spoke  about  his 
gambling.  Jensen  came  to  Mr.  Merriam  one  day  and  asked 
him  to  tell  his  mother  that  he  had  dropped  his  pay  down  the 
toilet,  and  the  next  day  he  was  seen  with  a  young  woman.  A 
great  many  men  are  out  of  employment  now  at  the  mills.  He 
never  liked  Jensen  personally.  He  was  on  probation  when  he 
came  to  work,  and  that  turned  him  against  him  in  the  first 
place.  Jensen  would  tell  him  that  he  had  a  toothache  on  the 
occasions  that  he  was  out  of  work,  but  he  knew  that  this  was 
not  the  truth.  He  kept  him  at  work  out  of  sympathy.  If 
working  conditions  improved,  and  he  had  to  employ  more  men, 
he  would  not  re-employ  Jensen.  He  was  laid  off  because  of 
slackness  of  work,  but  he  would  have  discharged  Jensen  any- 
way, and  was  only  holding  him  over  the  rush.  If  Jensen  had 
been  morally  clean  he  would  not  have  been  discharged  on 
account  of  his  eflSciency. 

We  have  the  case  of  an  employee  who  received  severe  and 
permanent  injuries,  but  who,  in  spite  of  this  handicap,  returned 
to  work  for  his  employer  and  worked  for  him  twenty  months 
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after  the  accident.  He  proved  that  in  spite  of  the  loss  of  his 
fingers  he  could  do  even  more  work  than  he  did  before  the 
accident.  He  received  two  substantial  increases  in  pay  and 
was  considered  a  noiost  eflBcient  workman,  and  he  received  these 
increases  of  pay  because  of  his  eflBciency.  Owing  to  his  habit 
of  going  away  when  he  received  his  pay  on  Thursday,  and  being 
absent  from  his  place  of  employment  the  rest  of  the  week,  and 
owing  to  his  personal  habits  and  his  obnoxious  language,  he  was 
discharged,  when  the  rush  of  work  was  over,  by  his  employer. 

We  find,  therefore,  on  the  weight  of  the  evidence,  that  the 
reason  he  is  now  not  employed,  and  the  reason  that  he  was  not 
kept  in  accordance  iidth  the  practice  of  the  Hollingsworth  & 
Vose  people,  was  becaivse  of  circumstances  over  which  he, 
Jensen,  had  the  sole  control,  and  that  his  losing  his  position  was 
entirely  due  to  his  own.  shortcomings.  He  has  since  had  two 
opportunities  to  work  at  substantially  the  same  pay  that  he 
bad  before  he  met  with  his*  accident,  and  he  quit  both  positions 
of  his  own  accord. 

We  further  find  that  owing  to  these  conditions,  and  not  to  the 
fact  that  he  lost  his  fingers  on  his  left  hand,  he  is  out  of  work, 
and  that  he  is  not  entitled  at  this  time  to  receive  fiurther  com- 
pensation. 

Dudley  M.  Holman. 

W.  Lloyd  Allen. 

George  A.  Douglas. 


Cabb  No.  1323. 

Robert  M.  Watmough,  Employee. 
Walworth  Manufacturing  Company,  Employer. 
American    Mutual    Liability    Insurance    Company,    In- 
surer. 

Inbxtrer  shall  furnish  Medical  Services.  Employee  en- 
gages HIS  Own  Physician.  First-aid  Treatment 
furnished  by  Employer.  Employee  then  sent  to 
Hospital.  Failed  to  notify  Clerk  of  his  Needs. 
Delay  in  Treatment.  Insurer  not  Liable  for  Pay- 
ment of  Physician's  Bill. 
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The  employee  received  a  personal  injury  arising  out  of  his  employment,  and  was 
given  first-aid  treatment  by  the  nurse  at  his  place  of  employment.  Then  he 
was  sent  to  the  hospital  for  further  attention,  and,  by  reason  of  his  failure  to 
make  his  needs  known  to  the  clerk  in  charge  of  the  waiting  room,  was  allowed 
to  wait  about  two  hours  before  he  received  a  promise  of  attention.  Immediately 
after  being  notified  that  treatment  would  be  given  him  he  left  the  hospital  and 
later  engaged  his  own  phjrsician,  forwarding  the  bill  to  the  insurer.  The  latter 
declined  to  pay.  The  question  arose  as  to  whether  the  insurer  had  fumishe^ 
reasonable  medical  and  hospital  services. 

Hdi,  that  the  insurer  had  furnished  medical  services  in  accordance  with  the  re- 
quirements of  the  statute. 

Review  before  the  Industrial  Accident  Board. 

Decision.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Robert  M.  Watmough 
V.  American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  1323  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  A.  L.  Ray- 
mond, representing  the  employee,  and  C.  H.  Poor,  Jr.,  repre- 
senting the  insurer,  heard  the  parties  and  their  witnesses  in  the 
Hearing  Room  of  the  Industrial  Accident  Board,  New  Albion 
Building,    Boston,   Mass.,    on   Wednesday,    Dec.    2,    1914,   at 

10  A.M. 

Garrett  DeW.  Clark  appeared  as  counsel  for  the  insurer. 

The  question  in  this  case  was  whether  the  insurer  was  liable 
for  the  payment  of  the  bill  of  a  physician  engaged  by  the  employee 
for  services  rendered  during  the  first  two  weeks  after  the  injury. 
He  had  received  an  injury  arising  out  of  aind  in  the  course  of  his 
employment  on  July  7,  1914,  causing  a  fracture  to  the  second 
finger  of  his  right  hand.  The  injury  happened  about  7.15  a.m. 
The  insurer  had  provided  medical  service  fo!r  such  injuries,  in 
accordance  with  the  section  of  the  act  requiring  it  to  furnish 
medical  services,  at  the  Carney  Hospital,  South  Boston.  This 
was  known  to  the  injured  employee,  who  also  for  a  period  of 
about  two  years  had  been  in  charge  of  the  accident  department 
for  his  employer,  during  which  time  he  had  sent  injury  cases  to 
said  hospital  for  treatment. 
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The  employee  in  this  case  went  to  the  hospital  at  about 
9  A.M.,  and  waited  in  the  waiting  room  without  informing  the 
clerk  in  charge,  of  his  business,  or  that  he  had  come  with  an 
injury  which  he  had  received  at  the  Walworth  Manufacturing 
Company.  After  he  had  waited  about  an  hour  and  a  half, 
without  speaking  to  the  clerk  in  the  waiting  room,  he  spoke  to 
a  nurse  to  the  effect  that  he  was  tired  of  waiting  and  that  his 
finger  was  paining  him.  After  waiting  about  one-half  hour 
later  he  spoke  to  a  physician  in  the  room  where  he  attended  to 
patients  and  said  he  wanted  to  be  attended  to,  as  he  had  been 
waiting  for  about  an  hour  and  a  half.  The  physician  replied 
that  he  would  attend  to  him  at  once  after  he  got  through  with 
a  patient  he  was  then  treating,  which  would  take  but  a  short 
time.  The  employee  then  left  the  hospital  ^t  once  and  went 
to  the  oflBce  of  Dr.  Dalrymple,  and  employed  him  to  treat  him, 
which  the  doctor  did,  and  the  bill  for  which  the  employee  seeks 
reimbursement  or  allowance  is  for  the  services  of  the  doctor, 
amounting  to  $14. 

The  committee  finds  that  if  the  employee  had  notified  the 
clerk  at  the  desk  in  the  usual  manner  when  he  called  at  the 
hospital,  and  shown  the  clerk  the  card  which  he  had  been  given 
by  the  nurse  who  had  given  him  first  aid  at  the  factory,  he 
would  have  been  attended  to  at  once;  that  for  some  reason  he 
chose  to  give  no  information  to  the  clerk  or  other  hospital 
attendant  until  he  had  waited  an  hour  or  over.  His  finger  had 
been  given  competent  first-aid  treatment  by  a  nurse  at  the 
factory,  and  in  view  of  all  the  circumstances  the  committee 
finds  that  the  insurer  furnished  proper  medical  services  to  him, 
which  were  available  if  he  had  chosen  to  accept  them  in  a 
reasonable  manner,  and  that  the  insurer,  therefore,  has  dis- 
charged its  duty  in  the  matter  of  medical  service  towards  the 
employee  and  is,  therefore,  not  liable  to  pay  for  the  medical 
bill  which  the  employee  contracted  on  leaving  the  hospital,  and 
the  insurer  is,  therefore,  not  indebted  to  the  employee. 

David  T.  Dickinson. 
C.  H.  Poor,  Jr. 
A.  L.  Raymond. 


Digitized  by  VjOOQ IC 


706         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 


Findings   and   Decision  of  the   IndvAricd  Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial 
Accident  Board  heard  the  parties  in  the  Hearing  Room  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston,  Mass.^ 
on  Thursday,  Jan.  14,  1915,  at  2.30  p.m.,  and  aflSrms  and  adopts 
the  findings  and  decision  of  the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
conmiittee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertinent  thereto. 

The  evidence  shows  that  the  employee  was  furnished  reason* 
able  medical  and  hospital  services  by  the  insurer,  first-aid  treat- 
ment having  been  provided  by  the  nurse  at  the  place  of  em- 
plojinent  of  the  subscriber,  and  the  employee  then  having  been 
sent  to  the  Carney  Hospital  for  further  medical  attention.  By 
reason  of  the  failure  of  the  employee  to  notify  the  clerk  in 
charge  at  the  waiting  room  of  the  hospital  of  his  needs,  there 
was  a  delay  of  two  hours  before  he  received  a  promise  of 
attention.  Immediately  after  attention  was  promised,  how- 
ever, the  employee  left  the  hospital  and  went  to  the  oflSce  of 
Dr.  Dalrymple,  whose  bill  for  services  he  desired  to  have  paid 
by  the  insurer. 

The  Board  finds  upon  all  the  evidence  that  the  insurer 
furnished  the  employee  reasonable  medical  and  hospital  services, 
and  is,  therefore,  not  liable  for  the  payment  of  the  medical  bill 
contracted  by  the  said  employee  on  leaving  the  hospital. 

Dudley  M.  Holman. 
Joseph  A.  Pabks. 
David  T.  Dickinson. 
Thomas  F.  Boyle. 
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Cask  No.  1326. 

John  Shaw,  Employee. 

Bay  State  Street  Railway  Company,  Employer. 
Massachusetts    Employees    Insurance    Association,    In- 
surer. 

Arising  out  of  the  Employment.  Risk  of  Employment. 
Intensification  of  Such  Risk.  Conductor  claims 
that  Injury  to  Eye  was  caused  by  Entrance  of 
Particle  of  Sand.  His  Duties  did  not  create  or 
INTENSIFY  Such  a  Risk.  Incapacity  due  to  Condition 
OF  Phlyctenular  CoNJUNCTivms.     Burden  of  Proof 

NOT  SUSTAINED.      COMPENSATION  NOT  AWARDED. 

The  employee,  a  street  railway  conductor,  claimed  that  he  received  a  personal 
injury  to  his  eye  while  performing  the  duties  of  his  occupation,  by  reason 
of  the  entrance  of  a  particle  of  sand  or  dust,  and  that  such  yijury  was  a  risk 
peculiar  to  his  employment.  The  evidence  did  not  show  that  the  duties  of 
the  employee  created  or  intensified  a  risk  of  getting  such  an  injury.  Apart 
from  this  the  attending  physician  of  the  employee  stated  that  the  condition 
of  phlyctenular  conjunctivitis  could  not  have  been  set  up  by  the  entrance  of 
a  particle  of  dirt  into  the  eye. 

Held,  that  the  injury  did  not  arise  out  of  the  emi^oyment. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  afi&rms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  John  Shaw  v.  Massa- 
chusetts Employees  Insurance  Association,  this  being  case 
No.  1326  on  the  files  of  the  Industrial  Accident  Board,  reports 
as  follows:  — 

The  committee  of  arbitration,  consisting  of  Dudley  M. 
Holman  of  the  Industrial  Accident  Board,  chairman,  Harry  B. 
Ross,  representing  the  employee,  and  William  J.  Holbrook, 
representing  the  insurer,  heard  the  parties  and  their  witnesses 
in  the  Hearing  Room  of  the  Industrial  Accident  Board,  1 
Beacon  Street,  Boston,  Mass.,  on  Monday,  Dec.  21,  1914,  at 
10  A.M.,  and  on  Saturday,  Feb.  13,  1915,  at  9.15  a.m. 

John  W.  Cronin  appeared  as  counsel  for  the  insurer,  and 
George  P.  Beckford  appeared  for  the  employee. 
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The  claimant  states  that  on  Aug.  6,  1914,  while  in  the  employ 
of  the  Bay  State  Street  Railway  Company  as  conductor,  and 
while  standing  on  the  running  board  of  an  open  car,  "probably 
at  the  middle  of  the  car,"  collecting  faxes,  at  a  time  when  the 
car  was  on  Broadway  in  Chelsea,  going  towards  the  bridge  near 
Gerrish  Avenue,  sand  or  dust  got  into  his  right  eye,  giving 
rise  to  a  condition  which  required  immediate  and  continued 
treatment  thereafter,  and  which  caused  him  to  leave  work  a 
little  over  a  week  later;  also  that  he  is  still  incapacitated  at  the 
time  of  the  hearing.  He  claimed  that  prior  to  this  incident  of 
August  6  his  vision  in  both  eyes  was  perfect,  and  that  he  has 
received  an  injury,  arising  out  of  and  in  the  course  of  his  em- 
ployment, which  entitles  him  to  compensation. 

The  insurance  company  denies  liability. 

John  Shaw  testified  that  he  was  working  for  the  Bay  State 
Street  Railway  Company  during  August,  1914,  and  had  been 
working  for  the  company  for  the  past  six  or  seven  weeks  as  a 
spare  conductor.  He  was  connected  with  the  Broadway, 
Revere,  stable.  Before  he  entered  the  employ  of  the  Bay  State 
Street  Railway  Company  he  had  been  a  student  at  Tufts 
Medical  School  for  one  year.  On  Aug.  6,  1914,  while  in  the 
employ  of  the  company,  a  particle  of  sand  fell  into  his  eye. 
He  continued  at  work  until  August  14.  He  went  to  see  Dr. 
J.  F.  Norman  of  Maiden  on  the  day  of  the  accident,  and  Dr. 
Norman  succeeded  in  taking  a  particle  of  dust  out  of  the  eye. 
He  went  to  see  him  the  following  day,  as  the  eye  was  still 
inflamed,  and  continued  to  receive  treatment  for  the  eye  during 
the  time  he  continued  at  work.  The  eye  was  inflamed  and 
watered  a  great  deal.  After  August  14  he  was  obliged  to 
remain  at  home  on  account  of  the  condition  of  the  eye;  it  con- 
tinued to  grow  worse.  He  is  still  under  Dr.  Norman's  care. 
He  went  to  the  Eye  and  Ear  Infirmary  on  August  14  and 
received  treatment  there  imtil  August  24.  The  eye  was  still 
very  much  inflamed.  At  Dr.  Norman's  suggestion  he  went  to 
see  Dr.  Horr,  419  Boylston  Street,  Boston,  on  August  24,  25, 
26  and  31.  He  then  visited  Dr.  Easton,  219  Newbury  Street, 
BostoUj  three  times.  The  treatment  did  not  seem  to  improve 
the  condition  of  the  eye.  He  was  advised  to  see  Dr.  Myles 
Standish,  who  treated  him  for  a  period  of  three  weeks.    On 
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October  16  he  was  taken  into  the  Massachusetts  Eye  and  Ear 
Infirmary  as  an  in-patient,  and  remained  until  November  5, 
when  he  returned  to  Dr.  Standish,  and  has  since  been  imder 
his  care.  A  strong,  incandescent  light  affects  his  eye  un- 
favorably. He  is  able  to  see  everything,  but  cannot  read  very 
well.  He  has  no  pain.  While  in  the  employ  of  the  Bay  State 
Street  Railway  Company  his  average  weekly  wages  were  $14.50. 
He  was  obliged  to  continue  work  after  the  accident  in  order  to 
earn  his  tuition  fees.  He  believed  that  the  eye  would  improve. 
Under  cross-examination  he  stated  that  he  never  had  any 
trouble  with  that  eye  before  the  accident  occurred;  that  he 
always  had  perfect  vision.  He  did  not  tell  the  employee  at 
the  Bay  State  Street  Railway  Company  that  the  accident 
occurred  on  August  7,  or  that  he  discontinued  work  five  days 
after  the  accident  occurred.  He  did  tell  him  that  Dr.  Norman 
treated  him  on  August  12,  but  that  the  accident  occurred  on 
August  6.  He  does  not  remember  saying  that  he  went  to  see 
the  doctor  five  or  six  days  after  the  accident  occurred.  The 
accident  occurred  about  noontime,  as  the  car  was  going  into 
Boston.  He  went  to  see  Dr.  Norman  about  12.30  on  the 
morning  of  the  7th  of  August.  After  he  finished  his  work  —  at 
10.30  or  11  o'clock  at  night  —  he  went  to  Revere  Beach  to  take 
an  ointment  to  a  friend  who  had  received  a  bum.  .  The  accident 
occurred  about  4  or  5  o'clock  in  the  afternoon.  His  work 
commenced  about  noon.  He  remained  at  Revere  Beach  for  a 
very  few  minutes,  and  when  he  arrived  at  Maiden  a  friend 
called  up  Dr.  Norman.  At  the  time  the  accident  occurred  he 
was  on  the  nmning  board  collecting  fares.  He  did  not  speak 
to  the  motorman  about  the  accident.  He  saw  Dr.  Norman 
almost  every  other  day.  He  first  saw  him  on  Friday  morning, 
then  on  Sunday  —  he  does  not  believe  he  saw  him  on  Saturday. 
He  did  not  complain  of  his  eye  to  any  man  working  with  him 
that  day,  although  it  did  bother  him.  He  does  not  recollect 
telling  any  of  the  men,  during  that  week,  that  he  got  some 
sand  in  his  eye.  There  were  times  when  he  saw  Dr.  Norman 
every  day.  At  the  Massachusetts  Eye  and  Ear  Infirmary  he 
did  not  tell  about  the  accident,  as  he  was  not  asked  about  it, 
nor  how  the  condition  of  the  eye  was  caused.  He  told  Dr. 
Norman  about  the  sand  getting  into  his  eye,  but  did  not  tell 
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the  other  doctors,  as  they  did  not  ask  him  about  it.  The 
blank  claim  for  compensation  was  brought  to  him  to  be  signed 
while  he  was  at  the  hospital.  He  first  saw  Dr.  Standish  on 
September  29.  Dr.  Norman  took  the  particle  of  dust  out  of  his 
eye  and  put  some  drops  into  it.  At  times  he  visited  Dr. 
Norman  two  or  three  times  during  the  day.  When  he  first 
came  to  the  hospital  he  was  told  to  wear  a  pad  on  the  eye,  but 
he  refused  to  do  this,  as  he  was  obliged  to  work.  He  was  sent 
to  Miss  McKenzIe,  the  social  worker  connected  with  the 
hospital,  and  she  insisted  upon  putting  the  pad  on  the  eye,  and 
said  that  she  would  write  to  his  (employers,  asking  them  to  co- 
operate with  her.  The  pad  was  put  on  that  same  day.  He 
did  not  state  at  the  hospital  that  there  was  no  injury  so  far  as 
he  knew.  He  earned  $8  or  $9  the  first  week,  but  after  that  he 
averaged  $14.50  or  $15  a  week.  He  is  unable  to  do  a  con- 
ductor's work  with  his  eye  in  its  present  condition,  as  the  pupil 
is  very  much  dilated,  the  eye  is  blurred  and  he  is  unable  to  see 
small  objects.  The  sight  in  the  uninjured  eye  is  not  normal,  — 
there  is  a  scar  in  the  cornea,  —  but  it  has  never  bothered  him 
before.    He  has  a  scar  on  the  cornea  of  each  eye. 

Samuel  Michaels  stated  that  he  is  employed  as  a  furrier. 
He  worked  for  the  Bay  State  Street  Railway  Company  last 
summer.  One  night  during  August  he  met  Shaw  in  the  lobby 
and  asked  what  the  trouble  was  with  his  eye,  —  why  it  was 
inflamed.  Shaw  said  that  something  flew  into  his  eye.  He 
tried  to  get  it  out  for  him,  but  did  not  succeed,  as  the  light  in 
the  lobby  was  very  poor.    This  occurred  late  in  the  evening. 

Under  cross-examination  he  stated  that  he  was  employed  as 
a  spare  conductor  during  the  siunmer.  He  would  say  that  his 
conversation  with  Shaw  took  place  early  in  August.  He  has 
never  told  any  one  that  Shaw  told  him  something  was  in  his 
eye,  and  he  did  not  know  that  Shaw  was  making  a  claim  for 
compensation  on  accoimt  of  that  injury.  Shaw  called  him  up 
about  a  month  ago  and  said  that  he  would  need  him  as  a 
witness,  but  did  not  tell  him  why  he  needed  him,  as  he, 
Michaels,  was  very  busy  at  the  time  he  called.  He  had  been 
around  the  bam  about  three  hours  before  Shaw  came  to  him. 

Dr.  Jacob  P.  Norman  stated  that  he  saw  Shaw  shortly  after 
midnight  on  August  7,  at  his  office.    Shaw  told  him  that  some- 
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thing  got  into  his  right  eye.  He  exiamined  it  and  found  a 
marked  conjunctivitis,  —  the  inflammation  of  the  lining  of  the 
eye  was  marked,  and  there  was  quite  a  lot  of  tearing.  He 
found  a  particle  of  dust,  he  couldn't  say  of  what  nature,  in  the 
upper  eyelid,  and  removed  it  with  a  pad  of  absorbent  cotton. 
He  also  foimd  quite  a  marked  abrasion  of  the  center  of  the 
cornea  of  the  eye.  He  did  not  think  it  was  a  serious  case  at 
the  time,  and  told  him  that  he  thought  he  could  return  to  work, 
as  he  knew  that  Shaw  could  not  afford  to  remain  away  from 
work.  He  saw  him  again  about  9  or  .10  o'clock  on  the  morning 
of  the  7th  of  August.  He  had  thought  at  first  that  the  ulcera- 
tion was  superficial.  He  looked  for  foreign  bodies  in  the  eye 
with  a  small  magnifying  glass,  but  could  not  find  any.  He  used 
cocain,  protargol  and  atropin  and  dilated  the  pupil,  and  told 
him  he  could  return  to  work.  He  also  told  him  to  see  him 
twice  a  day,  and  Shaw  did  come  to  see  him  twice  each  day  up 
to  the  13th.  He  was  not  satisfied  with  the  progress  of  the  case, 
a'nd  suggested  that  he  go  to  the  Massachusetts  Eye  and  Ear 
Infirmary.  The  following  day  Shaw  came  to  him  and  showed 
him  the  medicine  that  was  given  him.  He  did  not  think  he 
could  trust  Shaw  to  follow  the  directions  in  regard  to  using  the 
drops,  so  he  told  him  to  come  to  his  oflSce  and  he  would  carry 
out  the  directions  given.  At  that  time  Shaw  conmienced  to 
wear  the  pad,  or  shade,  on  the  eye.  He  insisted  that  Shaw 
have  more  rest,  but  Shaw  was  very  anxious  to  be  up,  as  he  had 
to  take  some  examinatioas.  About  the  23d  he  suggested  that 
he  see  Dr.  Wells,  but  as  'le  was  out,  he  told  him  to  see  Dr. 
Horr.  He  visited  Dr.  Horr  two  or  three  times,  and  thought 
there  was  quite  an  improvement  in  the  eye.  A  few  days 
later  the  eye  became  painful,  but  Dr.  Norman  advised  him  to 
continue  treating  it  with  Dr.  Horr,  but  Shaw  went  to  see 
another  doctor,  and  since  that  time  he  has  had  practically 
nothing  to  do  with  the  case.  He  has  not  treated  the  eye  since 
August  29.  At  one  time  he  called  up  Dr.  Horr  and  asked  him 
about  Shaw.  Dr.  Horr  told  him  that  there  was  a  simple 
ulceration  of  the  eye.  When  asked  what  the  trouble  was  or  is 
now,  Dr.  Norman  stated  that  there  was  an  ulceration  of  the 
cornea  which,  in  his  opinion,  started  to  heal  a  little  too  quickly, 
—  the  scar  started  to  form  over  the  ulceration  too  rapidly,  — 
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and  that  is  why  the  irritation  kept  up.  His  treatment  was  to 
aid  the  absorption  of  that  tissue.  He  cannot  say  how  much  of 
the  Irritation  is  due  to  the  drops  that  he  has  been  using.  Shaw 
is  unable  to  use  the  eye  now.  The  drops  alone  would  prevent 
him  from  using  the  eye,  and  he  was  told  absolutely  not  to  read 
and  write.  Shaw  came  to  see  him  about  three  or  four  times  a 
day  during  the  first  few  days;  on  the  14th  he  came  once,  and 
on  the  day  he  went  to  see  Dr.  Horr  he  came  once;  besides 
these  two  times  he  came  twice  every  day.  He  used  drops 
practically  all  the  time,  and  then  used  the  combination  of 
cocain  and  atropin.  He  also  carried  out  the  directions  given 
by  the  Massachusetts  Eye  and  Ear  Infirmary,  but  drops  were 
used  every  day  to  relieve  the  pain.  He  would  not  care  to 
express  an  opinion  as  to  when  Shaw  will  be  able  to  use  the  eye. 
He  is  unable  to  use  it  at  present.  If  the  drops  were  not  used 
he  would  probably  be  able  to  use  the  uninjured  eye,  but  during 
the  time  he  is  under  treatment  he  is  imable  to  use  either  of  the 
eyes.  Shaw  has  pain  occasionally  in  the  uninjured  eye,  and 
Dr.  Norman  then  puts  cocain  into  it.  He  found  a  small  area 
of  pigmentation  at  the  cornea  of  that  eye,  but  no  scar.  When 
asked  whether  he  told  the  representative  of  the  company  that 
Shaw  was  injured  on  Saturday,  and  came  to  see  him  on  Mon- 
day, he  replied  that  he  did  not  give  any  dates  whatever.  The 
particle  of  dust  was  located  in  the  upper  eyelid,  —  in  the  cul- 
de-sac.  It  was  not  on  the  cornea,  it  was  towards  the  inner  or 
nasal  side. 

Dr.  Norman  read  the  report  of  the  case  which  he  filed  with 
the  insurance  company,  in  which  he  stated  as  follows:  "While 
riding  on  the  back  platform  as  conductor,  a  foreign  body  (sand 
or  dust)  lodged  in  the  cornea  of  his  right  eye,  causing  ulcera- 
tion of  the  cornea  and  conjimctivitis."  Treatment  of  the  case 
was  as  follows:  "Cleansing,  removal  of  foreign  body,  using 
instillations  of  atropin,  cocain  and  protargol.  Hot  applications 
and  rest."  Shaw  told  him  that  he  was  on  the  back  platform 
at  the  time  of  the  injury.  He  found  the  foreign  body  on  the 
eyelid,  but  on  closing  the  eye  he  could  see  that  it  corresponded 
to  the  abrasion  of  the  cornea.  He  assumed  that  there  was 
nothing  left  in  the  abrasion,  as  he  looked  for  another  foreign 
body  but  could  not  find  one,  and  he  assumed  that  it  was 
washed  out  by  the  tears. 
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Aaron  Maldow  stated  that  he  ha&  known  Shaw  for  twelve 
years.  Shaw  boards  at  his  house.  He  came  home  one  night 
and  told  him  about  his  eye.  Maldow  noticed  the  condition  of 
the  eye  himself.  He  called  up  Dr.  Norman  and  then  accom- 
panied Shaw  to  Dr.  Norman's  oflSce.  This  occurred  late  at 
night.  The  eye  looked  very  bad,  —  it  was  closed,  —  and  he 
told  Shaw  it  would  be  best  to  ha,ve  the  doctor  take  care  of  it. 
Before  this  time  the  eye  appeared  to  he  all  right;  since  then 
Shaw  has  had  trouble  with  the  eye. 

Under  cross-examination  he  stated  that  Shaw  told  him  some- 
thing fell  into  his  eye  and  bothered  him;  it  happened  while  he 
.was  working.  He  did  not  say  that  he  had  done  anything  to 
get  it  out. 

Henry  W.  Newcomb,  an  employee  of  the  Bay  State  Street 
Railway  Company,  stated  that  he  was  employed  in  the  claim 
department  on  Oct.  5,  1914.  On  that  date  he  spoke  to  Shaw 
and  filled  out  the  accident  report.  Shaw  told  him  that  he 
was  on  the  rear  platform  when  some  substance  fell  into  his  eye. 
He  left  work  five  days  later,  and  on  August  12  was  attended  by 
Dr.  Norman  of  Bryant  Street,  Maiden.  He  stated  that  he  has 
been  unable  to  work  since  the  accident.  At  the  time  the 
accident  occurred  the  car  was  near  Chelsea  Square,  going  into 
Boston.  He  did  not  question  the  fact  that  Shaw  received  this 
injury  in  the  line  of  his  duty  and  while  he  was  engaged  in  it. 
He  had  no  occasion  to  doubt  Shaw's  statement.  He  has  made 
no  investigation  of  the  case,  apart  from  the  talk  he  had  with 
Shaw. 

Archibald  L.  Gibson,  conductor  for  the  Bay  State  Street 
Railway  Company,  stated  that  he  is  a  student  at  the  Gordon 
Bible  Institute,  Boston,  but  has  been  unable  to  return  to  the 
institute  owing  to  the  fact  that  he  has  not  suiBScient  means. 
He  is  now  a  regular  employee  of  the  Bay  State  Street  Railway 
Company.  He  stated  that  he  met  Shaw  in  the  lobby  about  a 
week  after  he  left  the  company's  employ,  and  asked  him  where 
he  had  been.  Shaw  said,  "I  have  been  off  with  my  eyes." 
He  did  not  use  the  singular.  Shaw  told  him  that  he  did  not 
know  what  was  the  matter  with  his  eyes,  but  that  he  intended 
to  see  a  doctor  either  that  day  or  the  next.  He  did  not  say 
anything  about  getting  sand  or  dust  in  his  eye3.    He  did  not 
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notice  anything  the  matter  with  his  eyes;  he  has  no  recollection 
of  how  they  looked,  but  if  they  had  appeared  anything  but 
normal  he  thinks  he  would  have  noticed  them. 

Mary  Bisbee,  in  charge  of  the  records  of  the  Massachusetts 
Eye  and  Ear  Infirmary,  read  the  records  in  the  case  of  John 
Shaw,  as  follows:  — 

Massachusetts  Charitable  Ete  and  Ear  Infirmary. 

O.  P.  D.  No.  70282.  ^^^-  ^*'  ^^^^• 

Name:    John  Shaw.   Age,  37.    Single. 

Nationality:    Russia,  Jew.    Residence,  388  Ferry  Street,  Maiden. 

Occupation:    Student.    Works  for  the  Street  Railway. 

Diagnosis:  Phlyctenular  conjunctivitis.  Right  eye.  Corneal  scars, 
both  eyes.    Ointment,  5  and  6.    Shade. 

Aug.  17,  1914:    Phlyctenular  keratitis,  right  eye.    Lotion  V. 

Aug.  19,  1914:    Improving. 

Aug.  24,  1914:    Hot  fomentation  holocain  1  per  cent. 

Sept.  14,  1914:  Number  of  small  rounded  opacities  in  cornea  near 
limbus.  Central  opacity  dumb-bell  shaped.  May  possibly  be  scarred. 
Sensation  somewhat  lowered.  Marked  pericorneal  injection.  Left  eye. 
Corneal  nebuke.    History  of  inflammation  when  child.    Fowler's  solution. ' 

Sept.  25,  1914:    Eye  very  much  better. 

Oct.  16,  1914:  A  dozen  very  fine  corneal  opacities  situated  near 
limbus.    Recommended  for  admission  to  house. 

Admission  No.  60.    0.  P.  D.  No.  70282.    Date,  10—17—14. 

Name:    Shaw,  John.   Age,  37. 

Residence:    388  Ferry  Street,  Maiden.    Birthplace,  Russia. 

Occupation:    Student. 

Diagnosis:    Phlyctenular  keratitis.    Right  eye. 

History:  Patient  says  right  eye  became  inflamed  about  three  weeks 
ago.  No  injury  so  far  as  patient  knows.  Says  vision  became  blurred, 
and  that  the  light  hurt  eye.    Has  been  treated  out-patient  department. 

Vision:    Right  eye,  20—30.    Left  eye,  20—100. 

Right  eye:  Moderate  injection  with  marked  circumcomeal  injection. 
Cornea  shows  grayish  infiltrate  about  2  by  3  millimeters  in  lower  half  of 
cornea.  Good  anterior  chamber.  Pupil  widely  dilated.  Fundus  normal. 
Tension  is  normal. 

Left  eye:  White  and  quiet.  Holocain,  1  per  cent,  three  times  a  da^'. 
Double  shade. 

Oct.  21,  1914:    Eye  still  injected  but  is  slowly  improving. 

Oct.  24,  1914:  Whitening  out  slowly.  Corneal  condition  clearing 
slightiy.  Several  small  grayish  punctate  areas  in  upper  part  of  cornea 
near  limbus. 
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Oct.  27,  1914:    Condition  about  the  same. 

Oct.  31,  1914:    Condition  about  the  same,  slightly  more  injection. 

Nov.  5,  1914:  Pupil  widely  dilated.  No  pain  in  eye.  Less  con- 
junctival injection.  Cornea  clear  but  for  one  small  circular  grayish  in- 
filtration in  upper  part,  which  resembles  a  healed  opacity.  Eye  im- 
proving. 

Nov.  6,  1914:  Discharged.  Improved.  To  return  to  out-patient  de- 
{)artment. 

Vision  in  right  eye,  20 — ^50. 

Vision  in  left  eye,  20—100. 

Philip  J.  Bradley,  a  motorman  in  the  employ  of  the  Bay 
State  Street  Railway  Company,  No.  346,  who  worked  with 
Shaw  (according  to  Shaw's  time  sheets)  from  10.55  to  11.09, 
and  frona  1.15  to  1.43,  on  Aug.  6,  1914,  stated  that  he  had  no 
conversation  with  Shaw  about  his  eyes  at  any  time  while  in 
the  employ  of  the  company. 

Joseph  Derrane,  a  motorman  in  the  employ  of  the  Bay  State 
Street  Railway  Company,  No.  430,  stated  that  he  worked  with 
Shaw  on  Aug.  6,  1914,  from  7.30  to  11.23  o'clock.  Shaw  did 
not  tell  him  anything  about  his  eyes,  and  he  did  not  notice  any- 
thing the  nMitter  with  them.  About  a  week  later  he  noticed 
the  eye  because  Shaw  had  a  pad  on  the  side  of  the  eye,  and  he 
asked  him  about  it.  Shaw  told  him  that  something  went  into 
his  eye. 

Charles  A.  Babb,  foreman  of  the  Bay  State  Street  Railway 
Company,  stated  that  he  was  in  charge  of  the  bam  where  Shaw 
worked  last  summer.  Shaw  came  into  the  oiBSce  one  morning 
in  September  and  said  that  he  would  have  to  be  away  for  a 
few  days  as  he  had  some  trouble  with  his  eyes  and  had  been  to 
see  a  doctor.  Shaw  said  nothing  about  sand  or  dust  getting 
into  the  eye.  Shaw  was  an  extra  man,  and  the  extra  work 
stops  about  a  week  after  Labor  Day.  Shaw  worked  up  to  the 
13th  or  14th  of  August.  His  place  was  open  for  him  any  time 
he  came  back.  It  is  not  an  imusual  thing  for  motormen  and 
conductors  to  get  sand  or  dust  in  their  eyes. 

James  Foley,  a  motorman  in  the  employ  of  the  Bay  State 
Street  Railway  Company,  stated  that  he  worked  in  the  same 
bam  with  Shaw.  He  never  had  any  talk  with  him  about  his 
eyes.    In  July,  when  he  first  came  there,  he  did  notice  that 
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one  of  his  eyes  was  bloodshot.  When  Shaw  came  back  after 
he  had  been  out  about  eight  or  nine  days  he  told  him  he  was 
out  on  account  of  a  sore  eye.  He  wore  a  pad  on  the  eye. 
Shaw  did  not  tell  him  that  he  had  gotten  sand  or  dust  into  it. 

David  Cowhid,  a  motorman  in  the  employ  of  the  Bay  State 
Street  Railway  Company,  stated  that  he  knew  John  Shaw,  but 
did  not  have  any  conversation  with  him  about  his  eye.  He 
never  noticed  anything  the  DMitter  with  Shaw's  eyes. 

Dr.  Myles  Standish  testified  that  Shaw  has  been  under  his 
care  since  last  September,  and  has  been  in  to  see  him  several 
times  since  he  received  the  request  of  the  Board  to  make  an 
impartial  examination.  Shaw  first  came  to  him  on  September 
21,  and  gave  a  history  of  having  received  an  injury  by  a  particle 
of  sand  entering  the  eye,  and  stated  that  the  eye  has  been 
troubling  him  ever  since.  This  was  about  six  weeks  after  the 
accident  occurred,  and  at  this  time  he  had  an  infected  ulcer 
of  the  cornea,  which  improved  under  treatment  very  slowly,  but 
did  finally  get  well.  During  this  period  he  has  had  various 
phlyctenules  in  the  eye,  —  infiltration  of  the  cornea,  —  which, 
if  neglected,  produce  ulcers.  He  believes  these  recurrent 
attacks  to  have  been  due  to  infection  of  the  lacrimal  sac.  He 
thinks  it  is  altogether  probable  that  an  infection  caused  the 
original  ulcer.  He  does  not,  of  course,  know  whether  Shaw  did 
have  an  accident,  but  if  he  did,  the  infection  would  produce  the 
result  Shaw  now  has,  which  is  a  corneal  scar  of  some  size  over 
the  lower  portion  of  the  pupil,  which  diminishes  his  vision. 
He  has  very  poor  vision  in  the  uninjured  eye,  due  to  the  fact 
that  the  nerve  does  not  function  well.  He  does  not  know 
whether  Shaw  had  good  vision  in  the  injured  eye  before  the 
accident  occurred,  but  Shaw  stated  that  he  did.  At  the  present 
time  he  has  about  half  vision  in  the  injured  eye.  Asked 
whether  the  condition  he  found  would  indicate  that  about  six 
weeks  had  elapsed  between  the  time  of  the  injury  and  the  day 
he  first  came  to  see  him,  he  replied  that  he  should  judge  that 
about  that  period  would  have  elapsed  to  produce  that  con- 
dition. The  slightest  abrasion  —  a  piece  of  dust  or  a  scratch  of 
a  finger,  anything  that  would  break  the  surface,  the  eye  being 
in  the  condition  in  which  it  was  —  would  produce  an  infection. 
The  scar  is  directly  related  to  the  injury,  but  he  would  not  say 
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that  any  other  condition  is  due  to  that.  He  has  been  keeping 
atropin  in  the  eye  for  safety,  and  Shaw  is  unable  to  work  in 
this  condition.  Shaw  is  practically  well  now.  He  is  likely  to 
have  a  recurrence  of  the  condition  unless  he  has  his  nose 
treated.  The  infiltration  was  not  caused  by  the  dust;  he  is 
going  to  have  an  infiltration  of  the  scar  of  the  cornea  for  the 
rest  of  his  days.  Shaw  'would  not  have  had  the  ulcer  if  it 
were  not  for  the  infection.  The  originiil  ulcer  was  perhaps  due 
to  an  injury,  but  when  that  became  well  the  only  result  remain- 
ing was  the  scar.  The  trouble  he  is  now  having  with  the  eye 
has  no  relation  to  the  accident,  except  that  it  follows  that  the 
eye  is  rather  sensitive  from  that  condition.  The  only  way  that 
the  present  situation  is  affected  by  the  accident  is  that  an  eye 
which  has  been  through  an  inflamoMitory  process  of  this  sort 
reinfects  easier,  —  in  that  way  it  can  be  coimected  with  the 
accident.  Asked  whether  the  conditions  that  he  found  when 
he  first  saw  him  could  arise  without  getting  the  dust  in  the 
eye,  he  replied  that  it  would  not  have  been  likely  in  that 
particular  situation.  He  believes  the  condition  which  has  since 
been  present  to  be  an  infection  of  the  conjunctival  sac,  and 
this  would  be  independent  of  any  accident.  Any  trouble  he 
has  now  is  due  to  some  cause  not  .connected  with  the  scar,  ex- 
cept that  the  eye  Is  a  little  more  liable  to  infection  after  going 
through  an  experience  like  this.  It  is  possible  that  the  original 
ulcer  was  caused  without  the  Intervention  of  any  accident. 

Under  cross-examination  he  stated  that  if  there  were  some 
^underlying  trouble  in  Shaw's  eye,  —  some  infection,  —  any 
injury  sufficient  to  cause  an  abrasion  of  the  cornea  would  give 
opportunity  for  advancing  the  infection;  it  would  open  up  a 
way  for  the  attack  of  those  germs.  Even  without  an  injury 
such  a  scar  might  be  found  in  a  man's  eye,  but  it  is  not  so 
probable  in  this  case.  An  injury  such  as  Shaw  received  might 
be  easily  forgotten,  and  a  man  might  come  into  his  office  and 
say  that  he  had  not  received  an  injury,  and  yet  he  would  know 
from  the  scratch  on  the  cornea  that  he  had  received  an  injury. 
Shaw  is  not  suffering  from  interstitial  keratitis,  because  an  inter- 
stitial keratitis  never  produces  an  ulcer.  He  did  not  make  any 
tests  to  eliminate  that.  He  found  a  corneal  scar  in  the  other 
eye,  but  woidd  not  say  that  it  was  a  similar  condition  to  that 
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found  in  the  injured  eye.  The  scars  are  practically  invisible. 
At  some  time  in  Shaw's  life  he  has  apparently  had  some 
corneal  condition  which  has  left  an  uneven  surface  in  both 
eyes,  —  more  so  in  the  iminjured  eye.  Whether  or  not  that 
dates  back  to  before  birth  or  early  childhood  he  does  not 
know,  but  it  goes  back  very  early  in  life,  and  he  doubts  that 
it  has  anything  to  do  with  his  present  condition.  For  some 
time  such  a  scar  as  Shaw  has  is  liable  to  break  down  easily 
and  become  reinfected;  it  is  not  strong,  and  it  is  only  after 
some  little  time  that  it  becomes  sufficiently  firm  to  resist 
ordinary  minor  pressure,  and  until  that  time  comes  there  is 
danger  of  reinfection,  and  he  has,  therefore,  kept  it  under 
treatment.  He  could  not  say  when  this  had  healed  over,  apart 
from  the  danger  of  reinfection.  Assuming  that  at  some  time 
there  was  found  a  condition  of  phlyctenular  conjunctivitis  in 
the  eye,  he  does  not  think  that  could  have  been  set  up  by  a 
speck  of  dust  in  the  eye.  The  ulcer  in  the  cornea  could  not 
be  a  phlyctenular  keratitis.  This  corneal  ulcer  could  not  have 
grown  from  a  phlyctenular  conjunctivitis,  because  if  the  ulcer- 
ation had  progressed  on  the  conjunctiva,  the  scar  would  extend 
to  the  conjimctiva,  and  in  this  case  it  did  not. 

Katherine  L.  McKenzie,  social  service  worker  at  the  Massa- 
chusetts Eye  and  Ear  Infirmary,  stated  that  Shaw  was  sent  to 
her  because  he  feared  he  would  lose  his  position  if  he  were 
obliged  to  wear  the  pad  that  was  ordered,  and  she  wrote  to 
the  superintendent  of  the  Bay  State  Street  Railway  Company, 
asking  him  to  co-operate  with  them  in  allowing  him  to  have  a 
few  weeks  off  for  treatment. 

On  all  the  evidence  and  the  surrounding  circumstances  we 
find  that  the  employee  has  not  maintained  the  burden  of  proof; 
that  there  is  grave  doubt  that  if  the  sand  or  dust  got  in  his 
eye,  as  claimed,  it  caused  the  corneal  ulcer  from  which  he  has 
been  suffering.  There  is  evidence  on  the  part  of  Dr.  Standish 
that  from  his  earliest  childhood  he  has  suffered  from  defective 
vision  in  both  eyes.  Much  of  the  testimony  is  so  contradictory 
and  so  indefinite  that  the  committee  considers  it  of  little  value 
in  endeavoring  to  arrive  at  a  conclusion  in  this  case.  There  is 
nothing  to  show,  even  if  dust  or  dirt  did  get  in  his  eye  during 
hb  hours  of  employment,  that  it  was  caused  by  his  work,  or 
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that  he  was  exposed  to  any  special  or  particular  danger  of 
such  an  accident  happening  by  reason  of  his  employment  as  a 
conductor.  Getting  dust  in  one's  eye  on  street  cars  or  teams 
or  automobiles,  or  even  while  walking  on  the  street,  is  an 
ordinary,  everyday  occiu-rence  to  which  all  humanity  is  ex- 
posed. There  is  no  evidence  to  show  that  his  work  in  any  way 
contributed  to  the  injury.  There  is  nothing  to  show  that  the 
employment  involved  a  specially  added  exposure,  and  that  the 
risk  incurred  was  incidental  to  his  employment,  or  that  he  was 
exposed  to  more  risk  of  getting  dust  in  his  eye  than  is  usual 
under  such  circumstances.  It  was  one  of  the  normal  incidents 
to  which  everybody  is  subjected  who  rides  on  an  open  car  or 
any  other  open  conveyance  in  the  summer  time.  There  must 
be  some  essential  relation  and  connection  between  the  employ- 
ment and  the  injury  itself.  The  McNicol  case  appears  decisive 
on  this  point. 

We  find  that  John  Shaw  did  not  receive  an  injury  arising 
out  of  and  in  the  course  of  his  employment  under  the  provi- 
sions of  this  act,  and  that  he  is  not  entitled  to  compensation. 


Harry  B.  Ross  dissents. 


Dudley  M.  Holman. 

WlLLLyd  J.  HOLBROOK. 


Findings   and   Decision   of   the    Industrial   Accident   Board   on 

Review, 

The  claim  for  review  having  been  filed,  the  Industrial  Acci- 
dent Board  heard  the  parties  at  the  Hearing  Room,  New  Al- 
bion Building,  Boston,  Mass.,  on  Thursday,  July  1,  1915,  at 
2.30  P.M.,  and  affirms  and  adopts  the  findings  and  decision  of 
the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review, 
the  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertaining  thereto. 

We  are  not  satisfied,  on  all  the  evidence,  that  the  employee, 
John  Shaw,  received  a  personal  injury,  as  claimed,  by  reason 
of  the  entrance  of  a  particle  of  sand  or  dust  into  his  right  eye 
nor  are  we  satisfied  that  if  said  particle  entered  the  eye  it  is 
responsible   for  the   condition  which   now   incapacitates  him. 
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Whether,  if  the  injury  occurred  as  set  forth  in  the  claim  of 
Shaw,  it  arose  out  of  and  in  the  course  of  his  employment  is 
doubtful.  It  can  hardly  be  said  that,  assuming  for  the  moment 
that  the  employee  did  receive  the  injxuy  as  claimed,  such  an 
injury  was  more  likely  to  occur  to  him  than  to  one  of  the 
general  public  who  happened  to  be  riding  on  the  street  car  on 
which  he  was  employed  as  conductor,  or  to  other  persons  not 
employed  or  riding  on  such  car. 

It  has  been  held  in  Warner  v.  Couchman,  House  of  Lords, 
5  B.  W.  C.  C.  177,  that  if  the  character  of  the  employment  is 
such  as  to  create  or  intensify  the  risks  that  arise  from  extra- 
ordinary natural  causes,  it  is  only  fair  to  say  that  an  injury 
under  such  circumstances  arises  out  of  the  employment.  The 
duties  of  Shaw  did  not  create  or  intensify  such  a  risk.  The 
likelihood  of  getting  particles  of  dust  or  sand  within  the  eye  is 
common  to  the  neighborhood  or  community,  and  to  all  its 
residents,  and  not  especially  pecidiar  to  the  employment  of 
conductor. 

Independent  of  the  fact  as  to  whether  the  employee  received 
the  injury,  as  claimed,  the  medical  evidence  shows  that  no 
statement  of  the  occurrence  of  such  an  injury  had  been  made 
at  the  Massachusetts  Eye  and  Ear  Infirmary,  where  a  diagnosis 
of  phlyctenular  conjunctivitis  was  made;  and  that  Dr.  Myles 
Standish,  a  recognized  expert,  the  attending  physician  of  the 
employee,  expressed  the  opinion  that  such  a  condition  could 
not  have  been  set  up  by  a  speck  of  dust  in  the  eye.  Add  to 
this  the  fact  that  the  burden  of  proof  with  regard  to  the 
occurrence  of  the  injury  has  not  been  sustained  and  we  have  a 
claim  that  cannot  be  considered  seriously  by  the  Board. 

We  find,  therefore,  upon  all  the  evidence,  that  the  employee, 
John  Shaw,  has  not  sustained  the  burden  of  proof,  and  dismiss 
his  claim  for  compensation. 

The  motion  and  requests  for  rulings  made  by  the  employee, 
hereto  attached,  are  refused.  All  the  material  evidence  is 
reported.    The  employee  has  not  sustained  the  burden  of  proof. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 
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Motion, 
Now  comes  John  Shaw,  the  employee  in  the  above  entitled 
cause,  and  moves  that  all  the  evidence  be  reported. 

By  his  Attorney, 

George  P.  Beckford. 

Employee's  Request  for  Findings  of  Fact. 
On  all  the  evidence  — 

1.  John  Shaw  was,  on  Aug.  6,  1914,  in  the  employ  of  the 
Bay  State  Street  Railway  Company  as  a  conductor. 

2.  John  Shaw,  while  in  the  employ  of  the  Bay  State  Street 
Railway  Company  and  in  the  performance  of  his  duty  on  a 
moving,  open  electric  car,  had  a  particle  of  sand  lodged  in  his 
eye. 

3.  The  particle  of  sand  which  lodged  in  John  Shaw's  eye  as 
above  stated  developed  a  corneal  ulcer  which  incapacitated 
Shaw  for  work  for  more  than  six  months. 

4.  The  agreement  for  compensation  entered  into  between  the 
insurer  and  the  employee  October,  1914,  is  approved  and  con- 
firmed. 

George  P.  Beckford, 

Attorney  for  Employee, 

Employee's  Request  for  Rulings, 

1,  If  on  all  the  evidence  John  Shaw  was  in  the  employ  of  the 
Bay  State  Street  Railway  Company,  and  in  the  performance  of 
his  duty,  riding  on  an  open  electric  car,  when  a  particle  of  sand 
lodged  in  his  eye  causing  injury,  this  was  an  accident  arising 
out  of  the  employment. 

2.  If  on  all  the  evidence  John  Shaw  was  in  the  employ  of 
the  Bay  State  Street  Railway  Company,  and  in  the  perform- 
ance of  his  duty,  riding  on  an  open  electric  car,  when  a  particle 
of  sand  lodged  in  his  eye  causing  injury,  this  was  an  injury 
received  in  the  course  of  his  employment. 

George  P.  Beckford, 

Attorney  for  Employee. 


Digitized  by  VjOOQIC 


722         MASSACHUSETTS  WORKBiBN's  COMPENSATION  CASES. 


Casb  No.  1330. 

Andrew  Klimowitz,  Employee. 

Berkshire  Window  Cleaning  Company,  Employer. 

United  States  Casualty  Company,  Insurer. 

Arising  out  of  the  Employment.  Acceleration.  Pre- 
existing Condition  lighted  up  by  Injury.  Osteo- 
myelitis CAUSES  Incapacity  for  Work.  Compensation 
awarded. 

The  employee  reoeiyed  a  peraonal  injury  arising  out  of  his  employment  by  reason 
of  the  8tri]d(Dg  of  his  right  leg,  near  the  ankle,  against  a  chair  in  the  theatre 
of  his  employer.  At  the  age  of  thirteen  he  had  sustained  a  previous  injury, 
had  been  o<mfined  to  the  house  for  some  time,  and  the  leg  had  discharged 
pus.  This  condition  was  dormant  at  the  time  of  the  injury,  which  so  lighted 
up  and  accelerated  the  pre-existing  oonjtlition  that  osteomsrelitis  set  in  and 
incapacitated  him  for  work  up  to  the  time  of  the  hearing.  The  future  dura- 
tion of  incajMusity  could  not  be  stated  at  that  time. 

Hdd,  that  the  employee  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Andrew  Klimowitz  v. 
United  States  Casualty  Company,  this  being  case  No.  1330  on 
the  files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  James  B.  Carroll, 
chairman,  representing  the  Industrial  Accident  Board,  (Jeorge 
A.  Prediger,  representing  the  insurer,  and  Patrick  J.  Moore, 
representing  the  employee,  heard  the  parties  and  their  witnesses 
at  the  Aldermanic  Chamber,  City  Hall,  Pittsfield,  Mass., 
Monday,  Dec.  7,  1914,  at  10  a.m. 

Robert  M.  Stevens  of  Pittsfield,  appeared  as  counsel  for 
the  employee,  and  A.  R.  Belyea  of  Boston  appeared  for  the 
insurer. 

There  are  two  questions  in  the  case:  first,  did  the  em- 
ployee meet  with  an  injury  arising  out  of  and  in  the  course  of 
his  employment?  Second,  if  he  did  meet  with  an  injury,  is  his 
present  incapacity  due  thereto? 

Andrew  Klimowitz,  the  employee,  received  an  injury  while 
in  the  employ  of  the  Berkshire  Window  Cleaning  Company, 
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Pittsfield,  Mass.,  Sept.  7,  1914.  His  right  foot  was  wrenched, 
causing  swelling  and  great  pain.  It  is  agreed  that  the  average 
weekly  wages  of  tte  employee  were  $9. 

The  evidence  was  substantially  as  follows.  Dr.  Harry  G. 
Mellen  testified  as  follows:  — 

I  attended  Andrew  Klimowitz  on  the  eighth  day  of  September,  at 
3  Daniels  Avenue.  He  was  suffering  with  a  pain  in  his  foot;  the  foot 
was  swollen.  I  felt  that  he  had  an  injury  in  his  foot,  and  my  attention 
was  called  to  a  black  and  blue  spot  across  the  front  of  his  ankle.  I  cannot 
tell  how  many  da3r8 1  attended  him  —  I  imagine  about  four  weeks,  maybe 
more  and  maybe  less.  The  condition  of  his  foot  and  the  swelling  be- 
came worse  the  next  day,  and  the  day  after  that  the  foot  was  operated 
on.  The  large  bone  in  the  leg  was  infected  and  an  incision  was  made. 
Osteomyelitis  was  the  trouble.  Osteomyelitis  is  an  infection  of  the  bone. 
It  could  be  started  up  from  trauma.  It  could  be  set  into  activity  by 
trauma.  At  that  time  I  thought  his  foot  should  have  been  amputated, 
but  I  don't  know  anything  about  it  now.  After  I  finished  attending 
him  he  went  in  as  a  house  case  at  the  hospital,  and  I  imderstand  that 
Dr.  Ingham  was  surgeon-in-chief.  I  have  seen  him  at  the  hospital,  but 
I  have  not  examined  his  foot  since. 

Asked  to  describe  the  shape  of  the  discoloration,  the  doctor 
said:  — 

Right  across  in  the  bone  of  the  ankle,  the  front  part  of  the  foot,  there 
was  a  little  line  across  the  arch  of  the  foot;  it  extended  across  two  or 
three  inches,  and  perhaps  one-quarter  of  an  inch  wide.  The  osteo- 
myelitis was  some  little  distance  away  from  the  black  and  blue  spot,  as 
I  remember  it.  I  would  have  to  guess  at  that.  My  opinion  is  that  I  felt 
that  the  injury  had  started  this  into  activity.  In  my  opinion  the  con- 
dition foimd  could  be  caused  by  a  wrench  or  a  twist.  The  black  and 
blue  spot  was  at  right  angles  to  the  diseased  spot  if  the  line  were  ex- 
tended, —  in  other  words,  the  diseas^  part  of  the  leg  was  perpendicular 
to  the  black  and  blue  spot.  As  I  imderstand  it,  osteomyditis  is  a  con- 
dition that  takes  very  little  to  make  disturbances  and  set  it  into  activity. 
This  part  of  the  ankle  where  I  saw  the  black  and  blue  spot  I  could  not 
say  was  ever  affected  in  any  way  prior  to  this.  There  were  no  symp- 
toms, no  darkened  tissue  or  any  evidence  that  injury  took  place  much 
before  I  saw  him.  The  inside  of  the  right  ankle  was  swollen,  but  there 
was  no  mark.  It  was  swollen  very  badly  the  first  time  I  saw  it.  The 
history  I  received  prior  to  this  disease  is,  I  understand,  that  this  man 
came  from  some  part  of  Russia  two  years  before,  and  when  I  first  saw 
him  I  understood  that  eight  years  bdore  he  had  some  trouble  with  his 
foot. 
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Dr.  E.  H.  Howard  was  appointed  by  the  Board  as  impartial 
physician  to  examine  the  employee.  The  doctor  submitted  the 
following  report,  dated  Oct.  8,  1914,  which  was  introduced  at 
the  hearing:  — 

Andrew  Elimowitz,  age  21,  bom  in  Russia,  in  United  States  since 
March,  1913. 

Gives  history  of  an  injury  to  right  leg  over  tibia  at  age  of  thirteen, 
and  as  a  result  was  confined  for  some  time  and  leg  discharged  pus. 

On  September  7,  while  at  work,  struck  right  leg  near  ankle.  September 
8  was  seen  by  Dr.  Mellen  who  s&ys  that  leg  was  swollen  and  discolored. 
September  9  an  X-ray  was  taken  which  showed  elevated  periosteiun  and 
roughened  bone.  September  10  an  operation  was  done  at  House  of 
Mercy,  and  he  is  still  confined  to  the  hospital. 

At  the  time  of  operation  pus  was  present  in  tissues,  and  on  boring 
into  bone  pus  exuded.  The  bone  was  drilled  for  a  space  of  four  to  six 
weeks. 

September  16  swelling  appieared  over  outside  of  ankle,  and  a  second 
operation  was  done  which  showed  pus  in  tissues  about  fibula. 

On  boring  bone  no  pus  was  found. 

At  present  time  foot  is  much  swollen,  and  wound  is  a  sluggish  dis- 
charg^g  one. 

He  has  been  running  a  septic  temperature,  up  to  101}  and  102  de- 
grees at  night. 

The  condition  is  an  osteomyelitis. 

The  old  injury  at  the  age  of  thirteen  we  can  get  no  definite  history 
about,  but  acute  osteomyelitis  follows  old  injuries  at  times  when  traiuna 
is  the  usual  exciting  cause. 

Eliminating  the  old  injiny,  the  boy,  a  poorly  noiuished  lad,  living 
under  none  too  sanitary  conditions,  made  a  good  subject  for  infection, 
and  the  injury  served  to  stir  it  into  activity  and  create  the  present  con- 
dition. 

If  the  case  progresses  favorably  it  will  be  from  one  year  to  eighteen 
months  before  he  will  be  able  to  do  any  work,  and  the  question  of  ampu- 
tation may  arise,  although  a^  present  the  attempt  to  save  seems  to  be 
indicated. 

Andrew  Klimowitz,  the  employee  testified  (Veronica  Billie 
acting  as  interpreter)  that  he  was  in  the  employ  of  the  Berk- 
shire Window  Cleaning  Company,  working  at  the  Majestic 
Theatre  when  he  received  the  injury;  that  he  was  sweeping  the 
floor  in  the  narrow  space  between  the  chah^,  and  in  some  way 
hurt  his  foot  on  a  chair;  that  he  was  working  with  both  feet 
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on  the  floor  and  was  not  in  the  act  of  raising  his  foot,  —  his 
foot  went  under  the  seat;  that  he  had  been  working  at  the 
Majestic  Theatre  almost  two  years  and  had  never  missed  an 
hour,  and  the  leg  had  not  bothered  him.  He  did  not  tell 
anybody  of  the  injury  right  away,  but  afterwards  he  told  his 
boss  about  it.  He  was  asked  to  try  to  finish  the  theatre  in  the 
morning,  so  he  worked  until  noon  and  then  went  home.  His 
boss  sent  the  doctor  the  next  day;  the  doctor  looked  at  his 
foot  and  the  next  day  operated.  The  third  day  he  was  taken 
to  the  hospital.  He  has  not  been  able  to  use  his  leg  since.  He 
further  stated  that  before  evening  his  foot  was  swollen  and  he 
noticed  that  it  was  blue.  He  testified  that  while  in  Russia,  at 
the  age  of  eight  years,  he  had  an  injury  to  his  right  leg  near  the 
knee;  no  doctor  attended  him  at  that  time. 

Sam  Goodman,  employer  of  Andrew  Klimowitz,  testified  as 
follows:  — 

I  am  the  employer  of  Andrew  Klimowitz,  and  he  was  working  for  me 
September  7  at  the  Majestic  Theatre.  He  had  worked  for  me  two  years. 
He  never  complained  to  me  about  his  leg.  When  I  saw  him  on  the  7th 
of  September  he  told  me  he  got  hurt,  —  hurt  his  foot.  I  told  him  to 
finish  the  theatre  if  he  possibly  could,  and  when  he  was  working  the 
foot  began  to  swell  up  and  he  imbuttoned  his  shoe.  He  told  me  the 
same  day,  September  7.  I  came  up  about  10  or  11,  and  he  stopped  to 
talk  and  cold  me  he  got  hurt.  I  said,  "Where  did  you  hurt  your  foot?" 
he  said,  "Between  the  chairs."  That  is  all  he  told  me,  and  I  said,  "Try 
your  best  to  finish  the  theatre."  I  am  sure  he  said  he  hurt  his  foot  on 
the  chair.  It  was  within  two  hours  after  9  that  he  got  hurt,  I  think;  he 
did  not  tell  me.  He  was  the  only  man  in  the  theatre.  I  don't  remember 
when  he  got  through  work.  The  next  day  I  saw  him  about  3.30,  —  he 
was  in  bed.  I  was  there  about  3,  and  afterward  I  came  for  Dr.  Mellen, 
and  I  took  the  doctor  to  his  house.  I  told  him  he  must  finish  the  theatre, 
and  he  told  me  he  would  stay,  and  he  was  in  pain  and  crying.  His  work 
consisted  of  cleaning  the  floor,  seats,  aisle,  etc. 

At  the  request  of  Mr.  Belyea,  the  committee  of  arbitration 
mspected  the  Majestic  Theatre,  where  the  injury  occurred. 

We  Ibid  that  the  employee,  Andrew  Klimowitz,  met  with  an 
injury  while  in  the  employ  of  the  Berkshire  Window  Cleaning 
Company,  on  the  7th  of  September,  1914,  while  at  work  clean- 
ing in  the  Majestic  Theatre  in  the  city  of  Pittsfield,  by  reason 
of  his  ankle  coming  in  contact  with  a  portion  of  one  of  the 
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seats  in  the  theatre;  that  this  produced  a  black  and  blue  spot 
on  the  front  part  of  his  right  leg  near  the  ankle;  that  at  the 
time  there  was  trouble  in  one  of  the  bones  of  his  leg  which  this 
injury  lighted  up  to  such  an  extent  that  osteomyelitis  set  in 
and  he  became  incapacitated  for  labor;  that  the  injury  arose 
out  of  and  in  the  course  of  his  employment,  and  that  his 
present  incapacity  is  due  to  said  injury.  At  the  time  of  the 
hearing  he  was  confined  to  the  hospital  in  Pittsfield.  We  find 
that  he  is  entitled  to  compensation  at  the  rate  of  $4.50  a  week 
(one-half  of  his  weekly  wages)  beginning  the  fifteenth  day  after 
the  injury,  to  wit,  September  21,  and  to  continue  for  an 
indefinite  period. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  miade  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general 
provisions  of  said  act  and  its  amendments. 

James  B.  Carroll. 
Patrick  J.  Moore. 
Geo.  a.  Prediger. 


Cabx  No.  1334. 

Willie  Rufus  Moore,  Employee. 

Commonwealth  op  Massachusetts,  State  Arsenal,  Em- 
ployer. 

Incapacity  por  Work.  Whether  Total  or  Partial. 
Specipic  Injury  renders  Two  Fingers  Permanently 
Incapable  op  Use.  AnDnioNAL  Compensation  due  for 
Period  op  Twenty-five  Weeks.  Employee  Unable  to 
EARN  Any  Wages,  and  is  Totally  Incapacitated  for 
Work.    Compensation  awarded  on  Stated  Basis. 

The  employee  was  engaged  at  the  State  arsenal  as  a  laborer^  assisting  in  lifting 
hay  into  a  building.  The  emploj^e's  left  hand  was  caught  in  a  pulley  while 
he  was  attempting  to  adjust  same.  The  injuries  consisted  of  contusions, 
lacerations  and  fractiires  of  the  little,  middle  and  ring  fingers  of  the  left  hand, 
with  a  slight  injury  to  the  index  finger.    Compensation  was  paid  to  the  date 


Digitized  by  VjOOQ IC 


MOORE  V.  COBIMONWEALTH  OF  MASSACHUSETTS.  727 

of  his  return  to  light  work,  to  Nov.  1,  1914,  when  he  was  laid  off  on  account 
of  lack  of  funds.  This  light  work  did  not  require  the  employee  to  use  his 
right  hand  to  any  material  extent.  No  further  compensations  were  made 
thereafter.  It  appears  that  the  employee's  middle  and  ring  fingers  had  been 
rendered  permanently  incapable  of  yse  by  reason  of  the  injury,  and  under 
Part  II.,  section  11  (b),  additional  compensation  was  due  for  a  period  of 
twenty-five  weeks.  This  compensation  had  not  been  paid  by  the  Common- 
wealth. The  employee  usuaUy  foxmd  emplojrment  as  a  woodchopper  in  the 
winter,  but  was  unable  to  obtain  such  employment  by  reason  of  the  injury. 
He  had  been  unable  to  earn  any  wages  since  his  discharge  by  the  Common- 
wealth. The  Commonwealth  was  the  self-insurer  in  this  case. 
Hdd,  (1)  that  the  employee  was  totally  incapacitated  for  work;  (2)  that  he  was 
entitled  to  additional  compensation  on  account  of  the  permanent  incapacity 
of  his  fingers. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  imder  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  ard  amendments 
thereto,  having  investigated  the  claim  of  Willie  Rufus  Moore 
V.  State  Arsenal,  Commonwealth  of  Massachusetts,  this  being 
case  No.  1334  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of. the  Industrial  Accident  Board,  chairman,  Frederic  H. 
Hilton,  representing  the  employee,  and  Colonel  Frank  P. 
Williams,  representing  the  insurer,  h^rd  the  parties  arid  their 
witnesses  in  the  Selectmen's  Room,  Tribime  Building,  South 
Franoingham,  Mass.,  on  Tuesday,  Dec.  15,  1914,  at  10.15  a.m. 

This  employee  on  July  8,  1914,  received  an  injury  arising  out 
of  and  in  the  course  of  his  employment.  He  was  employed  at 
the  State  arsenal  as  a  laborer,  assisting  in  lifting  hay  into  a 
building.  The  employee's  left  hand  was  caught  in  a  pulley 
while  he  was  attempting  to  adjust  same.  The  injuries  con- 
sisted of  contusions,  lacerations  and  fractures  of  the  little, 
middle  and  ring  fingers  of  the  left  hand,  with  some  small  but 
temporary  injury  to  the  index  finger.  His  average  weekly 
wages  were  $13.50,  and  he  was  paid  compensation  at  the  rate 
of  $6.75  to  Aug.  31,  1914,  when  he  returned  to  such  light  and 
suitable  work,  considering  the  injury  to  his  hand,  as  was  given 
him  at  the  arsenal.  He  was  then  paid  his  old  wages  imtil 
Nov.  1,  1914,  when  he  had  to  be  laid  off  on  accoimt  of  lack  of 
appropriation  in  the  department  for  further  work.  The  cap- 
tain in  charge  of  the  arsenal  was  able  to  give  the  employee 
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light  work  during  this  time,  although  he  was  not  able  to  use  his 
left  hand  to  any  material  extent.  He  did  some  painting  and 
sorting  out  wooden  pins  and  such  work.  The  middle  and  ring 
fingers  of  the  injured  hand  were  practicaUy  stiff,  so  that  they 
had  no  functional  use  in  both  the  middle  and  distal  joints. 
These  fingers  werer  also  quite  painful  on  grasping  or  lifting  or 
being  bent,  by  reason,  apparently,  of  exudates  which  had 
gathered  and  hardened  in  these  joints,  pressing  on  some  nerve 
structure.  The  pain  extended  back  below  the  knuckles  into 
the  palm  of  the  hand  and  into  the  wrist.  The  knuckle  joints 
were  normal:  The  fingers  and  hand  were  in  the  same  condition 
at  the  hearing. 

The  employee  testified  that  he  usuaUy  worked  in  the  winters 
as  a  woodchopper,  and  could  have  obtained  such  employment 
where  such  regular  employment  was  open  to  him  but  for  the 
injured  condition  of  his  hand,  which  could  not  grasp  or  use  an 
axe  or  assist  him  in  the  necessary  work  of  lifting  logs,  etc.; 
that  he  also  had  been  imable,  by  reason  of  the  injury  to  hb 
hand,  to  accept  employment  offered  him  in  digging  and  shovel- 
ing for  the  town  df  Framingham,  having  lost  two  such  oppor- 
timities  for  work  from  the  town  in  the  month  of  November. 

Drs.  William  M.  Bodwell  and  H.  O.  Benner  of  Framingham, 
called  by  the  employee,  testified  that  in  their  opinion  the  em- 
ployee's middle  and  ring  fingers  were  of  no  fimctional  use. 
X-ray  plates  of  the  injured  hand  were  introduced  and  explained 
by  Dr.  Benner.  The  report  of  the  impartial  physician  was  also 
introduced. 

The  committee  finds  that  the  middle  and  distal  joints  of  both 
the  middle  and  ring  fingers  of  his  left  hand  are  practically  stiff, 
and  have  permanently  lost  their  use  by  reason  of  the  injury; 
that  he  is  entitled  to  additional  compensation  thereby  for 
twenty-five  weeks,  at  the  rate  of  $6.75  per  week  from  the  date 
of  the  injury,  ainoimting  to  $168.75;  and  that  he  is  entitled 
to  a  weekly  compensation  of  $6.75  from  Nov.  1,  1914,  to  the 
date  of  the  hearing,  Dec.  15,  1914,  a  period  of  six  and  two- 
sevenths  weeks,  amounting  to  $42.43,  aggregating  a  total  pay- 
ment of  $211.18  now  due  the  employee  by  reason  of  his  m- 
ability  to  obtain  earnings  residting  from  the  injury  to  his 
hand,  said  weekly  compensation  to  continue  while  said  in- 
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capacity  and  inability  to  obtain  earnings  thereby  remains.  An 
imm^iate  treatment  to  eliminate  the  cause  of  pain  in  the  hand, 
which  seems  the  most  serious  cause  of  his  continuing  incapacity, 
is  recommended  by  the  committee,  with  possibly  the  examina- 
tion of  a  neurologist  to  determine  if  there  is  a  pressure  at  the 
stiffened  jomts  upon  any  nerve  structure. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

David  T.  Dickinson. 
Frederick  H.  Hilton. 
Frank  P.  Williams. 


Case  No.  1335. 

Kate  White,  Employee. 

Middlesex  Company,  Employer. 

American  Mutual  Liabiltty  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.     Fainting  Spell.     Em- 
ployee   ENGAGED    AT    HER    WORK    WHEN    A    MOMENTARY 

Attack  op  Faintness  overcomes  her.  She  falls, 
striking  her  Arm  against  Machinery.  Breaks  Arm. 
Presence  of  Machinery  exposes  Employee  to  Ma- 
terially Greater  Danger  than  Ordinarily  would 
BE  THE  Case.    Compensation  awarded. 

The  employee,  a  weaver,  while  engaged  in  the  operation  of  her  loom,  suddenly 
fell  against  it,  her  left  arm  striking  on  the  iron  gear,  which  is  located  on  the 
side  of  the  roll,  and  sustained  fractures  of  the  front  and  back  Ixfties  of  her 
left  arm.  It  appears  that  she  had  a  momentary  attack  of  faintness  while 
she  was  standing  at  the  end  of  her  loom,  preparing  to  change  the  filling.  She 
pushed  off  the  handle,  "something  black"  came  over  her  eyes,  and  she  knew 
no  more  until  she  was  being  assisted  to  her  feet  after  the  injury  had  occurred. 

Heldt  that  the  employee  was  entitled  to  compensation. 

Report  of  Committee  of  Arbitraiion. 
The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Kate  White  v,  Ameri- 
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can  Mutual  Liability  Insurance  Company,  this  being  case  No. 
1335  on  the  files  of  the  Industrial  Accident  Board,  reports  as 
follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Edward  J. 
Meehan,  representing  the  employee,  and  G.  Hawthorne  Perkins, 
representing  the  insurer,  being  duly  sworn,  heard  the  parties 
and  their  witnesses  at  the  Aldermanic  Chamber,  City  Hall, 
Lowell,  Mass.,  on  Monday,  Dec.  14,  1914,  at  10.30  a.m. 

James  J.  Kerwin  appeared  as  coimsel  for  the  employee,  and 
Gay  Gleason  appeared  for  the  insurer. 

This  employee,  a  woman  of  about  forty-eight  years  of  age, 
received  an  injury,  arising  out  of  and  in  the  course  of  her  em- 
ployment, on  Sept.  30,  1914.  She  was  employed  by  the 
Middlesex  Company  as  a  weaver,  doing  piecework,  receiving  an 
average  weekly  wage  of  $6.50. 

On  the  morning  of  the  alleged  accident,  at  about  8.15,  while 
engaged  operating  her  loom,  she  suddenly  fell  against  it,  her 
left  arm  striking  on  the  iron  gear,  which  is  situated  on  the 
side  of  the  roll,  thereby  sustaining  fractures  of  the  front  and 
back  bones  of  her  left  wrist.  At  the  time  of  the  accident  she 
was  standing  on  the  left  end  of  the  loom  near  the  roll.  The 
diameter  of  the  roU  was  about  36  inches  when  filled  with  doth, 
and  about  8  inches  when  empty.  There  measured  a  distance  of 
about  18  inches  from  the  floor  to  the  middle  of  the  roll.  When 
the  accident  occurred  the  employee  was  on  her  last  cut  of  cloth, 
having  it  half  woven,  there  being  about  30  yards  on  the  roll. 
She  testified  that  when  she  fell  her  arm  was  over  the  gear. 

Annie  F.  Williams,  a  coworker,  testified  that  she  was  working 
with  Miss  White  at  the  time  of  her  injury,  although  she  did 
not  see  her  fall.  She  felt  some  one  puU  her  skirt  and  saw  the 
employee  in  a  sitting  position  on  the  floor  at  the  end  of  her 
loom.  She  immediately  called  Miss  Spillane,  another  co- 
worker, and  together  they  assisted  her  along  the  alley.  The 
witness  testified  that  she  saw  a  Imnp  oil  the  front  part  of  the 
arm,  near  the  wrist,  a  bruise  on  the  middle  back  of  the  hand, 
and  scratches  along  the  forearm,  outside,  running  along  4 
inches.  She  noticed  that  the  employee's  loom  had  stopped  its 
motion. 
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Mary  H.  Spillane  testified  that  she  assisted  Mrs.  Williams  in 
taking  the  employee  off  the  floor,  and  that  she  didn't  see  her 
fall;  that  she  noticed  her  arm  was  inside  the  cloth  roll,  that  is, 
behind  it,  not  on  the  floor,  —  her  arm  was  across  the  gear 
over  the. cloth  roll  and  her  hand  behind  it.  There  were  gear 
marks  on  lier  arm  and  the  skin  on  the  back  of  the  nail  was 
drawn  away  and  there  was  a  bruise  on  the  back  of  her  left 
hand. 

Bridget  L.  Ryan,  a  coworker,  testified  that  she  took  the 
employee  home  in  a  carriage,  but  she  did  not  witness  the 
accident;  that  she  thought  she  had  seen  a  lump  on  the  back 
of  her  left  wrist;  that  the  employee  said  to  her,  "Ain't  it  too 
bad.    I  don't  know  what  happened." 

WiUiam  T.  Lake,  overseer  of  the  weaving  department, 
testified  that  he  was  called  to  the  scene  of  the  accident  by  Mr. 
McQuaid,  who  said,  "I  think  Kate  White  has  had  a  shock." 
The  loom  had  stopped  its  motion  when  he  saw  it.  He  asked 
the  claimant  what  happened  to  her,  and  she  said,  "I  was 
standing  at  the  end  of  my  loom  ready  to  change  my  filling. 
I  pushed  off  the  handle,  and  something  black  came  over  my 
eyes  and  I  didn't  know  any  more  until  I  was  being  helped  up." 

Arthur  McQuaid,  a  loom  fixer,  testified  that  the  employee 
seemed  to  be  quite  weak,  as  any  one  would  be  after  an  accident; 
and  that  the  loom  had  been  stopped  accidentally,  that  is,  it  had 
not  stopped  automatically,  because  the  automatic  contrivance 
had  not  worked  and  the  brake  was  off  the  loom  at  the  time. 

G.  DeWitt  Clark,  connected  with  the  American  Mutual 
Liability  Insurance  Company,  testified  that  he  called  at  Miss 
White's  house  in  regard  to  her  case,  and  that  she  told  him  that 
she  was  looking  at  the  selvage  of  the  cloth  to  see  if  there  were 
any  wrinkles,  when  some  darkness  passed  across  her  eyes,  or 
something  to  that  effect,  and  then  she  fell  and  hurt  herself. 
He  thought  she  told  him  at  that  time  that  she  had  never 
fainted  or  been  afflicted  with  anything  of  this  -sort  before. 

The  committee  finds  that  the  employee  had  a  momentary 
attack  of  faintness  while  she  was  at  her  work  in  connection 
with  the  loom,  apparently  not  losing  consciousness  entirely. 
She  was  conscious  of  falling,  striking  her  arm  upon  the  metal 
cogwheel,  and  hitting  the  floor  in  a  sitting  posture.    She  felt 
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the  pain  in  her  arm  where  it  was  broken,  at  once,  upon  its 
striking  the  wheel,  and  was  found  immediately  afterwatds  in  a 
sitting  position,  and  with  her  broken  arm  resting  on  the  wheel. 

The  committee  finds  that  her  arm  was  broken  by  the  blow 
in  falling  against  the  cogwheel;  that  the  presence  of  this  metal 
cogwheel  where  she  was  working  was  a  materially  greater 
danger  to  which  she  was  exposed  in  case  of  a  fall,  when  she 
momentarily  fainted,  than  would  ordinarily  be  the  case  at  home 
or  outside  of  the  mill;  that  the  condition  of  her  employment, 
therefore,  materially  contributed  as  a  factor  to  the  fracture  of 
her  arm;  and  that  such  injury,  therefore,  arose  out  of  and  in 
the  course  of  her  employment. 

The  committee  finds  that  she  has  been  and  still  is  incapaci- 
tated for  work  with  both  hands,  and  is  only  capable  of  doing 
such  light  work  as  is  difficult  and  imcertain  for  her  to  obtain, 
and  has  since  her  injury  been  unable  to  obtain  employment  or 
earnings  therefrom  as  a  result  of  her  injury,  and  that  such  in- 
capacity still  continues;  also  that  she  is  entitled  to  compensa- 
tion from  Oct.  14,  1914,  the  fifteenth  day  after  the  injury,  up 
to  and  including  Dec.  14,  1914,  the  date  of  the  hearing,  a  period 
of  eight  and  six-sevenths  weeks,  at  $4  per  week,  amounting  to 
$35.43,  which  compensation  shall  continue  during  said  in- 
capacity or  until  she  is  in  a  condition  to  obtain  employment. 

The  committee  finds  there  is  due  for  medical  services  rendered 
to  her  during  the  first  two  weeks  after  the  injury,  for  setting  the 
fracture  and  incidental  attendance  and  service,  $29.  The 
employer  stated  at  the  hearing  that  they  were  willing  to  furnish 
her  with  light  work  at  picking,  so  called,  which  she  could 
perform  by  the  use  of  her  right  hand,  a  position  not  requiring 
any  use  of  the  left  hand,  which  is  still  unable  to  perform  work. 
This  proposed  employment  was  left  to  be  tried  by  the  employee, 
and  adjusted  later  upon  such  trial. 

This  decision  and  all  findings  regarding  compensation,  or  the 

existence  or  termination  of  incapacity,  are  made  subject  to 

review  and  change  by  the  Industriad  Accident  Board,  if  the 

facts  warrant  such  action,  in  accordance  with  section  12,  Part 

III.  of  the  act. 

Davd)  T.  Dickinson. 

Edwabd  J.  Meehan. 

G.  Hawthorne  Perkins. 
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Case  No.  1341. 

Margaret    Donovan,    Alleged    Dependent    of    Daniel 

Donovan  (Deceased),  Employee. 
Park  Riding  School,  Employer. 
New  England  Casualty  Company,  Insurer.    . 

Arising  out  op  the  EafPLOYMENT.  Death  results  from  the 
Injury.  Dependency.  EafPLOYEE  sustains  Fracture 
OF  Right  Ankle.  Death  results  from  Edema  of  the 
Brain.  "Dependent"  defined  and  interpreted. 
Sister-in-Law  not  a  "Dependent."  Award  to  cover 
Expenses  of  Last  Sickness  and  Burial. 

The  employee  sustained  a  fracture  of  the  right  ankle,  by  reason  of  the  kick  of  a 
horse,  on  Oct.  24,  1914,  and  died  from  edema  of  the  brain  on  Nov.  1,  1914. 
The  employee  was  not  intoxicated  at  the  time  of  the  injury,  but  the  attending 
phsrsician  stated  that  he  was  what  is  known  as  an  *'  alcoholic."  The  phyvidan 
stated  that  "he  must  have  died  as  a  result  of  the  accident,  because  the  accident 
gave  him  delirium  tremens.*'  A  sister-in-law,  whose  husband  was  alive  and 
able  to  support  her,  claimed  to  be  a  dependent.  The  deceased  employee 
contributed  sums  varsring  from  $7  to  $10  weekly  to  the  family  fund. 

HeU,  that  the  claimant  was  not  a  dei>endent. 

Report  of  Committee  of  Arbitration. 

The  arbitration  cominittee  appointed  under  the  provisions  of 
section  7,  Part  III.  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  daim  of  Margaret  Donovan, 
alleged  dependent  of  Daniel  Donovan,  deceased,  v.  New 
England  Casualty  Company,  this  being  case  No.  1341  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Leo  J. 
Dunn  of  Boston,  Mass.,  representing  the  insurer,  and  Arthur 
C.  Chartier  of  Brookline,  Mass.,  representing  the  dependent, 
heard  the  parties  and  their  witnesses  at  the  Hearing  Room, 
New  Albion  Building,  Boston,  Mass.,  on  Tuesday,  Dec.  8, 
1914,  at  2  P.M. 

Daniel  Donovan,  the  deceased  employee,  sustained  a  fracture 
of  the  right  ankle  on  Oct.  24,  1914,  by  reason  of  the  kick  of  a 
horse.  He  died  November  1  at  the  Boston  City  Hospital,  the 
records  showing  that  delirium  tremens  developed,  and  that 
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there  was  some  edema  of  the  brain.  The  average  weekly  wages 
were  reported  as  $14. 

The  insurer  denied  liability  in  the  case^  claiming  that  there 
was  no  dependency  in  accordance  with  the  statute,  and  that 
death  did  not  result  from  the  injury  received. 

Margaret  Dgnovan  testified  that  she  was  the  sbter-in-law  of 
the  deceased,  and  that  her  family  consisted  now  of  four  children, 
her  husband,  his  brother,  her  sister  and  herself,  the  sister  not 
being  able  to  work  and  attending  a  commerdid  college;  that  the 
deceased  lived  with  them  as  one  of  the  family,  like  a  son, 
having  lived  with  them  eighteen  years  and  a  half;  that  he  was 
a  great  help,  as  he  gave  her  from  $7  to  $10  per  week,  and  also 
whenever  money  was  needed  he  gave  her  more.  He  went  away 
every  summer  to  Magnolia,  and  sent  her  from  $50  to  $60 
during  the  three  months  he  was  away.  Her  husband  works 
constantly,  earning  $18  a  week  now,  and  gives  her  all  his 
money.  The  other  brother,  Patrick,  earns  $13  per  week. 
Their  home  was  one  for  the  whole  family,  and  there  was  no 
question  of  boarding  at  all.  Patrick,  who  works  at  S.  S. 
Pierce's,  still  lives  with  them,  and  sends  home  groceries  weekly 
worth  the  amount  of  $8  or  $9.  She  pays  rent  at  $18  per 
month,  and  the  home  was  supported  from  the  money  she 
received  from  her  husband  and  his  two  brothers.  There  was 
never  any  mention  of  the  amoimt  Daniel  should  pay;  when  he 
was  Ul  she  took  care  of  him  and  bought  medicine  and  paid 
doctor's  bUls.  She  bought  his-  stockings  and  imderwear,  and 
never  asked  for  any  money,  treating  him  as  one  of  the  family. 
It  will  be  necessary  now,  on  accoimt  of  the  loss  of  Daniel,  to 
take  her  sister  out  of  school.  Daniel  also  made  money  from 
the  man  whose  horses  he  took  care  of,  often  making  $5  a  day 
extra.  He  smoked  and  drank  some,  but  not  enough  to  inter- 
fere with  his  work,  and  he  came  home  every  night.  She  did 
his  washing  and  mended  his  clothing  the  same  as  for  the  rest 
of  the  family.  The  board  furnished  the  employee  was  worth, 
in  her  opinion,  between  $6  and  $7  weekly. 

Dr.  Farrington  H.  Whipple  testified  that  he  was  called  in  to 
treat  the  deceased  when  he  was  injured,  and  found  both  bones 
of  the  right  leg  broken  about  an  inch  and  a  half  above  the 
ankle,  with  much  deformity  and  much  swelling.    After  making 
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an  examination  and  applying  a  pUlow  bandage  he  took  the 
injured  man  to  the  hospital,  as  he  was  rather  nervous  and 
somewhat  exhilarated,  and  in  a  condition  of  apparent  mental 
anaesthesia.  He  did  not  seem  to  sense  the  seriousness  of  the 
matter,  and  his  state  was  such  that  the  doctor  recognized  that 
there  was  an  alcoholic  basis;  he  was  not  intoxicated  at  the 
time,  but  he  was  an  alcoholic,  by  which  is  meant  a  person  who 
gives  evidence  of  partaking  of  alcohol  in  some  form  or  other, 
more  or  less  all  the  time.  When  he  heard  of  the  death  it  was 
his  idea  that  it  must  have  occurred  through  the  medium  of 
deliriimi  tremens,  a  condition  due  to  acute  alcoholic  poisoning. 
He  would  not  expect  that  such  a  fracture  as  he  found  would 
prove  fatal.  An  autopsy  had  been  performed  by  Dr.  Leary, 
by  which  the  only  abnormal  conditions  found  were  evidence  of 
alcoholism,  edema  of  the  brain  and  the  fractured  bones  of  the 
leg.  In  a  case  of  this  kind  delirium  tremens  is  apt  to  follow 
a  serious  injury  or  any  acute  disease,  and  this  man  was  un- 
fortunate enough  to  die  from  it.  It  is  Apparent  that  the  man 
was  precipitated  into  delirium  tremens  by  the  accident;  there- 
fore it  is,  of  course,  only  a  conclusion  that  is  natural  that  he 
must  have  died  as  a  result  of  the  accident,  because  the  accident 
gave  him  delirium  tremens. 

Timothy  Donovan  and  Patrick  Donovan,  brothers  of  the 
deceased,  testified  to  the  conditions  that  prevailed  in  the 
family,  confirming  the  statements  of  Mrs.  Donovan. 

All  the  material  evidence  is  reported  above,  and  it  will  be 
noted  that  the  claimant,  Margaret  Donovan,  is  a  sister-in-law 
of  the  employee,  and  not  a  member  of  the  employee's  family 
or  his  next  of  kin.  The  act  defines  the  words  "dependents," 
in  section  2,  Part  V.,  as  follows:  — 

"Dependents"  shall  mean  members  of  the  employee's  family  or  next 
of  klD  who  were  wholly  or  partly  dependent  upon  the  earnings  of  the 
employee  for  support  at  the  time  of  the  injury. 

The  committee  is  required  to  determine,  bearing  in  mind  the 
definition  of  dependency  given  in  the  statute,  whether  the 
claimant,  Margaret  Donovan,  is  a  dependent,  and  if  so,  what 
compensation  is  due  her.  The  evidence  shows  that  Margaret 
Donovan  is  a  sister-in-law  of  the  employee,  living  with  her 
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husband,  and  receiving  from  said  husband  a  weekly  sum  of  $18. 
The  employee,  Daniel  Donovan,  lived  at  the  home  of  the  said 
claimant,  bei^  provided  with  board,  lodging,  medical  attend- 
ance and  medicines  when  needed,  stockings  and  underwear,  and 
other  care,  including  nursing  in  time  of  sickness,  and  he  gave 
to  this  claimant  a  sum  averaging  from  $7  to  $10  each  week, 
with  occasional  gifts  of  other  sums.  There  was  no  evidence 
that  the  said  employee  and  the  said  claimant  had  ever  come 
to  an  agreement  to  pay  and  re(«ive  a  specified  sum  weekly  for 
the  board  and  other  care  given  him.  The  board  furnished  the 
deceased  employee  was  worth  between  $6  and  $7  a  week,  in 
the  opinion  of  the  claimant,  and  it  is  probable  that  the  value 
of  the  other  care  and  service  given  him  would  fully  approximate 
the  difference  between  the  value  of  his  board  and  the  amount 
of  his  average  weekly  contributions. 

The  committee  of  arbitration  finds  upon  all  the  evidence  that 
the  claimant,  Matgaret  Donovan,  is  not  a  dependent  within 
the  meaning  of  the  definition  given  in  the  Workmen's  Com- 
pensation Act,  and  that  she  is  not  entitled  to  compensation 
under  the  statute. 

The  committee  also  finds  that  the  death  of  the  employee  on 
Nov.  1,  1914,  had  a  causal  relation  to  the  personal  injury 
arising  out  of  and  in  the  course  of  his  employment  on  Oct  24, 
1914,  and  that  the  insurer,  therefore,  is  required,  under  section 
8,  Part  II.  of  the  Workmen's  Compensation  Act,  to  pay  the 
reasonable  expense  of  said  employee's  last  sickness  and  burial, 
not  to  exceed  $200. 

Joseph  A.  Parks. 
Leo  J.  Dunn. 

Arthur  O.  Chartier  dissents. 
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Caab  No.  1345. 

Mesrob  a,  Sarkesan,  Employee. 

Standard  Manufacturing  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Arising  out  of  the  Employment.  Employee's  Work 
REQUIRES  Sharp  Knife.  Uses  Grindstone  in  Engine 
Room  to  sharpen  Same.  Insurer  raises  Question 
AS  to  Right  of  Employee  to  use  Same.  Customary 
TO  USE  Such  Grindstone.    Compensation  awarded. 

The  employee  received  a  personal  injury  while  sharpening  a  knife  on  the  grind- 
stone in  the  engine  room  of  his  place  of  employment,  wrenching  or  bruising 
his  back  considerably,  and  being  incapacitated  for  work  by  reason  of  said 
injury.  The  insurer  questioned  the  right  of  the  employee  to  use  the  grind- 
stone referred  to,  but  it  appeared  to  be  the  custom  of  employees  to  sharpen 
their  knives  there,  and  that  sharp  knives  were  necessary  for  the  proper  per- 
formance of  their  duties. 

Hdd,  that  the  injury  arose  out  of  the  employment. 

Review  before  the  Industrial  Accident  Board. 

Dedsion,  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Mesrob  A.  Sarkesan 
V.  American  Mutual  Liability  Insurance  Company,  this  being 
case  No.  1345  on  the  files  of  the  Industrial  Accident  Board, 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Francis 
M.  Carroll  of  Boston,  Mass.,  representing  the  employee,  and 
C.  Henry  Poor,  Jr.,  of  Boston,  Mass.,  representing  the  insurer, 
heard  the  parties  and  their  witnesses  on  Tuesday,  Dec.  15, 
1914,  at  10  A.M. 

Mesrob  A.  Sarkesan,  employed  as  a  cutter  by  the  Standard 
Manufacturing  Company,  sustained  a  strain  of  the  back  and 
right  shoulder  and  bruises  on  Sept.  15,  1914,  in  an  effort  to 
save  himself  from  being  drawn  against  a  flywheel  after  having 
fallen  upon  a  revolving  belt  running  along  the  floor.  He  was 
in  the  act  of  grinding  his  knife  in  the  engine  room,  when  he 
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was  struck  on  the  arm  by  the  belt,  connected  with  the  grind- 
stone, with  such  force  that  he  lost  his  balance  and  stepped  on 
the  belt  which  ran  along  the  floor. 

The  question  involved  was  whether  or  not  the  injury  received 
arose  out  of  the  employment.  One  week's  compensation  was 
paid,  when  the  insurer  decided  to  investigate  the  matter  further 
and  suspended  payments.  The  average  weekly  wages  of  the 
employee  were  $12. 

Mesrob  A.  Sarkesan  testified  that  he  was  a  garment  cutter, 
and  had  worked  at  the  business  for  about  twenty-five  years; 
he  had  been  employed  by  the  Standard  Manufacturing  Com- 
pany for  two  weeks  and  a  half  in  that  capacity.  He  had 
received  $10  the  first  week  and  $12  the  second.  He  was 
grinding  his  cutting  knife  when  he  was  injured  on  September  15, 
after  3  o'clock  in  the  afternoon,  in  the  only  place  where  he 
could  grind  a  knife,  —  on  a  grindstone  in  the  engine  room. 
He  described  the  accident  in  detail,  teUing  how  he  yfss  drawn 
against  the  flywheel,  and  how  he  kicked- against  it  repeatedly 
to  save  himself,  the  belt  sticking  to  him  until  he  "turned 
himself  off."  His  clothing  was  torn  from  him.  He  had  always 
ground  his  knife  there  before,  and  the  foreman  had  a  heavy 
cut  and  wanted  him  to  do  the  cutting.  His  knife  was  dull,  and 
he  had  other  blades,  but  they  would  not  go  deep  enough.  No 
one  had  ever  told  him  not  to  grind  his  knives  there;  the  other 
cutters  did  it. 

Albert  Weiss,  overseer  of  the  cutting  room,  had  warned  the 
employee  not  to  use  this  stone,  but  this  witness  was  not  a 
reliable  one,  as  he  attempted  to  explain  that  the  stone  which 
was  in  the  engine  room  was  full  of  holes  and  not  fit  to  be  used 
for  the  purpose  of  sharpening  knives.  Upon  cross-examination 
he  stated  that  the  stone  was  there  for  the  purpose  of  the 
machinists,  who  sharpened  their  screwdrivers  and  small  knives 
on  it.  He  further  stated  that  the  management  sent  out  the 
knives  to  be  ground,  but  later  stated  that  the  employees  had 
to  look  after  their  own  knives,  and  see  that  they  were  ground 
and  in  proper  condition. 

William  Bernstein  testified  that  he  had  seen  Sarkesan  going 
into  the  engine  room,  and  knew  that  he  was  going  in  there  to 
sharpen  his  knife.     He  expressed  no  surprise  at  this  proceeding 
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on  the  part  of  the  injured  man.  He  further  stated  that  it  was 
part  of  the  employee's  duty  to  keep  his  knife  in  good  shape. 
Since  the  accident  the  stone  has  been  removed. 

Paul  Martin  testified  that  he  was  in  the  restaurant  business 
in  Cambridge,  and  had  known  Sarkesan  for  a  year.  Mr. 
Sarkesan  came  to  him  and  asked  for  work  about  December  1. 
He  engaged  him  as  an  all-around  man  for  $6  a  week  and  board. 
He  worked  for  two  days  and  had  to  give  it  up  as  his  work 
was  unsatisfactory'.  He  could  not  lift  anything  or  sweep  the 
floors,  and  complained  of  not  being  well. 

Dr.  Francis  D.  Donoghue,  the  medical  adviser  of  the  Board, 
was  called  upon  for  an  opinion  and  ^id,  after  examining  the 
employee:  — 

This  employee  had  a  deficient  back  and  met  with  considerable  wrench- 
ing or  bruising,  and  because  of  his  deficient  back  still  complains  of  muscular 
trouble.  It  is  possible  that  he  had  a  similar  condition  in  back  to  that 
in  shoulder  in  the  line  of  wrenching,  and  it  now  needs  active  exercise  in 
the  line  of  work,  so  that  his  mind  will  be  taken  ofiF  himself.  He  should 
be  fairly  encouraged  to  work.  If  his  back  and  arm  are  still  painful  after 
working  they  should  be  treated  by  hot  applications. 

The  evidence  shows  that  the  employee's  occupation  as  a 
cutter  required  him  to  have  a  sharp  knife,  and  that  the  par- 
ticular job  upon  which  he  was  engaged  on  the  morning  of  the 
accident  required  a  knife  that  had  a  keen  cutting  edge.  For 
this  purpose  the  said  employee  went  to  the  grindstone  in  the 
engine  room  and  attempted  to  sharpen  his  knife  for  use  in 
connection  with  his  employment.  Although  the  testimony  of 
the  witness  Weiss  contradicted  in  part  that  of  the  employee, 
it  appears  from  all  the  evidence  and  the  surrounding  circum- 
stances that  the  grindstone  was  placed  in  the  engine  room  for 
the  purpose  of  grinding  the  knives  of  the  cutter,  as  no  other 
satisfactory  explanation  of  its  presence  there  was  given.  It 
was  also  a  fact  that  it  was  used  by  employees  for  that  purpose. 

The  committee  of  arbitration  finds  upon  all  the  evidence 
that  the  employee,  Mesrob  A.  Sarkesan,  received  a  personal 
injury,  arising  out  of  and  in  the  course  of  his  employment,  on 
Sept.  15,  1914,  and  that  his  average  weekly  wages  were  $12; 
that  he  is  entitled  to  compensation  at  the  rate  of  $6  a  week 
beginning  on  the  fifteenth  day  after  the  injury,  that  is,  on 
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Sept.  29,  1914,  and  continuing  during  the  period  of  his  total 
incapacity  for  work.  The  committee  recommends  that  the 
employee  at  once  oflfer  his  services  to  his  employer  in  any 
capacity  that  will  not  interfere  with  his  rapid  restoration  to  full 
normal  health,  finding  upon  the  recommendation  of  the  medical 
adviser  that  such  a  coiu*se  will  hasten  his  recovery  from  the 
effects  of  the  injury.  It  is  recommended  that  the  insurer  bring 
this  recommendation  to  the  attention  of  the  subscriber  and  aid 
the  employee  in  securing  such  employment  as  he  is  capable  of 
performing. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Francis  M.  Carroll. 
C.  Henry  Poor,  Jr.,  dissents. 

Findings   and   Decision   of  the   Industrial   Accident   Board   on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial 
Accident  Board  heard  the  parties  in  the  Hearing  Room,  New 
Albion  Building,  Boston,  Mass.,  on  Wednesday,  Feb.  24,  1915, 
at  2.45  P.M.,  and  aflBrms  and  adopts  the  findings  and  decision 
of  the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review, 
the  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertaining  thereto. 

The  evidence  shows  that  the  employee's  occupation  as  a 
cutter  required  him  to  have  and  use  a  sharp  knife,  and  that  the 
particular  job  upon  which  he  was  engaged  on  the  morning  of 
the  injury  required  the  use  of  a  knife  with  a  keen  cutting  edge. 
The  employee  went  to  the  grindstone  in  the  engine  room  for 
the  piu'pose  of  sharpening  his  knife  for  use  in  connection  with 
the  proper  performance  of  his  duties.    While  attempting  to 
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sharpen  the  knife  he  was  struck  on  the  arm  by  the  belt  which 
connected  the  grindstone  with  the  shafting,  and  received 
injuries  which  totally  incapacitated  him  for  work  to  Dec.  15, 
1914,  the  date  of  the  hearing  before  the  committee  of  arbitra- 
tion, said  total  incapacity  for  work  continuing. 

The  insurer  raised  a  question  as  to  the  right  of  the  employee 
to  use  the  grindstone  which,  by  reason  of  the  employee's 
attempt  to  use,  had  occasioned  the  injury,  but  the  Board  finds 
that  it  was  customary  to  use  said  grindstone,  and  that  the 
personal  injury  received  by  the  employee  in  attempting  to 
sharpen  his  knife  thereon  arose  out  of  and  in  the  coiu*se  of  his 
employment. 

The  Board  finds  further,  in  accordance  with  the  decision  of 
the  committee  of  arbitration,  that  a  weekly  compensation  of 
$6  is  due  the  employee,  dating  from  Sept.  29,  1914,  and  con- 
tinuing diu-ing  the  period  of  his  total  incapacity  for  work,  in 
accordance  with  the  provisions  of  the  statute. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Casb  No.  1355. 

John  Ponigada,  Employee. 

Copley  Plaza  Operating  Company,  Employer. 

Casualty  Company  of  America,  Insurer. 

Average  Weekly  Wages.  Earnings.  Tips.  Gratuities. 
Waiter  in  Hotel  received  $30  Monthly,  and  Meals 
to  the  Value  of  $20.  Also  receives  Monthly  an 
Average  Sum  of  $81  as  Tips  or  Gratuities.  All  are 
Earnings,  and  should  be  considered  in  Average 
Weekly  Wage  Computation.  Compensation  awarded 
ON  Full  Earning  Capacity. 

It  appears  tliat  the  employee,  a  waiter  in  a  hotel,  received  $30  monthly  as  wages, 
was  furnished  board  to  the  value  of  $20,  and  in  addition  received  as  tips  or 
gratuities  from  the  patrons  of  the  hotel  an  average  sum  of  $81  each  month. 
The  matter  of  receiving  such  tips  had  not  been  discussed  in  any  way  by  the 
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BubBcriber  and  the  employee  at  the  time  of  the  contract  of  hire,  but  the  latter 
stated  that  he  would  not  have  entered  the  employment  had  he  not  expected 
to  receive  such  additions  to  his  earnings.  Custom  recjuired  the  giving  of 
gratuities,  which  were  not  regulated  in  any  way,  except  that  polite  and 
attentive  treatment  probably  affected  appreciably  the  amount  offered  by  a 
patron. 

Hddt  that  gratuities  are  earnings,  and  should  be  considered  in  computing  the 
average  weekly  wages. 

Review  before  the  Industrial  Accident  Board. 

Decision,  —  The  Industrial  Accident  Board  aflSrms  and  adopts  the  findings  and 
decision  of  the  committee  of  arbitration. 


Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  imder  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
'thereto,  having  investigated  the  claim  of  John  Ponigada  v. 
Casualty  Company  of  America-,  this  being  case  No.  1355  on  the 
files  of  the  Industrial  Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
chairman,  representing  the  Industrial  Accident  Board,  Francis 
Dalton,  representing  the  employee,  and  John  Gordon,  repre- 
senting the  insurer,  heard  the  parties  and  their  witnesses  in  the 
Hearing  Room,  1  Beacon  Street,  Boston,  Mass.,  Dec.  21,  1914, 
at  2  P.M. 

James  A.  Vitelli  represented  the  employee,  and  Samuel 
Batchelder  represented  the  insurer. 

The  issue  in  this  case  is  solely  whether  or  not  a  waiter  in  a 
hotel  is  entitled  to  have  the  amount  of  money  received  by  him 
as  tips  or  gratuities  from  the  patrons  of  said  hotel  included  in 
the  sum  total  of  his  earnings  when  computing  his  "average 
weekly  wages"  under  the  Workmen's  Compensation  Act. 

It  was  agreed  by  counsel  that  the  employee,  John  Ponigada, 
received  $30  monthly  in  wages  from  his  employer,  the  Copley 
Plaza  Operating  Company,  and  meals  to  the  value  of  $20 
monthly,  in  addition  thereto,  from  said  employer. 

The  insurer  contended  that  the  average  weekly  wages  of  the 
employee  were  to  be  computed  from  the  two  items  above 
stated;  the  employee  contended  that  the  tips  received  by  him 
should  be  included. 

All  the  material  evidence  follows:  — 

John  B.  Ponigada  testified  that  he  was  employed  as  a  waiter 
in  the  Copley  Plaza  Hotel,  and  had  been  a  waiter  for  abou<^ 
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twenty  years.  On  Sept.  20,  1914,  he  was  employed  as  a 
waiter  in  the  main  dining  room,  and  on  this  day  was  putting 
the  tables  in  position,  pulling  them  into  their  proper  place. 
His  finger  pained  him,  and  he  looked  at  it  and  there  was  a 
small  scratch  as  though  a  splinter  or  a  nail  scratched  him. 
It  was  just  about  the  middle  of  the  finger,  but  no  blood  came 
out.  He  did  not  pay  much  attention  to  it  and  went  back  to 
work.  Later  he  went  into  the  pantry  where  the  boy  was 
working  with  mustard  and  vinegar.  He  put  some  of  the 
mustard  and  vinegar  on  his  finger.  The  next  day  it  started  to 
become  stiflf  and  began  to  throb.  On  the  23d  he  went  to  the 
hospital,  as  he  could  not  stand  the  pain  and  was  not  able  to 
sleep  in  the  night.  At  the  hospital  they  told  him  to  soak  it  in 
hot  water  and  to  come  in  the  next  day.  He  did  this,  but  the 
finger  did  not  improve,  and  after  five  or  six  days  the  hospital 
amputated  it.  On  the  night  of  the  accident  he  washed  the 
finger  with  peroxide.  He  told  Louis  Pugni,  the  assistant  head 
waiter  at  the  hotel,  about  the  injiu^y  and  also  the  "bus"  boy. 
He  was  hired  by  Louis  Pugni,  and  nothing  was  said  about 
wages.  He  received  $30  per  month  and  his  meals  from  the 
hotel,  and  in  addition  received  an  average  of  $3  per  day  from 
the  patrons  of  the  hotel  as  tips.  One  morning  he  went  to 
work  at  8  o'clock  and  the  next  morning  at  11.30  a.m.  When 
he  went  to  work  at  8  o'clock  he  received  his  breakfast,  lunch 
at  noon  and  supper  or  dinner.  Breakfast  consisted  of  a  cup  of 
coffee,  bread  and  butter;  lunch  consisted  of  soup,  meat,  veger 
tables,  bread  and  butter  and  coffee;  supper  was  just  about  the 
same.  He  valued  the  breakfast  at  about  15  or  20  cents,  lunch 
30  or  35  cents  and  dinner  about  40  cents.  He  worked  seven 
days,  and  on  the  days  he  went  to  work  at  11.30  he  only 
received  two  meals,  the  other  days  receiving  three.  He  did 
not  have  to  give  any  part  of  what  he  received  to  the  head 
waiter,  but  gave  10  per  cent,  of  what  he  received  to  the  "bus" 
boy,  who  filled  the  water  pitcher.  He  would  not  have  gone  to 
work  there  at  $30  per  month  unless  he  received  tips,  as  it 
would  not  be  possible  to  live.  Nothing  was  said  about  tips 
when  he  was  hired,  as  every  waiter  knows  about  it  himself. 
When  he  took  the  job  he  figured  in  his  wages  per  month  his 
meals  and  the  tips  which  he  received  from  customers. 
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Teresio  Zuchelli,  the  "bus''  boy,  testified  that  he  had  charge 
of  the  sauces,  mustard  and  vinegar.  He  saw  Mr.  Ponigada  on 
the  morning  of  September  20  arid  talked  with  him  in  the 
pantry.  Ponigada  came  in  and  showed  him  a  little  scratch 
on  his  finger,  and  took  some  mustard  and  vinegar  to  put  on  it. 
That  night  when  he  looked  at  Mr.  Ponigada's  finger  it  appeared 
to  be  stiff  and  inflamed. 

Rudolph  T.  Wennstroam,  chief  auditor  of  the  Copley  Plaza 
Hotel,  testified  that  he  was  in  charge  of  the  accounting  depart- 
ment of  the  hotel,  which  figured  the  cost  of  the  meals  of  em- 
ployees at  15  cents  each,  45  cents  a  day  and  $3.15  per  week. 
He  did  not  actually  know  what  the  meals  consisted  of,  but  the 
figure  was  arrived  at  by  careful  computing  of  meals  at  different 
times.  The  board  was  not  counted  as  wages,  but  was  figured 
as  an  item  of  cost  or  expense.  The  hotel  does  not  pay  any  tips 
to  the  waiters,  but  the  management  knows  that  the  waiters 
receive  tips  and  has  never  forbidden  the  custom. 

The  evidence  shows  that  the  employee  in  the  course  of 
serving  patrons  of  the  hotel  with  meals  ordinarily  expected  and 
usually  received  from  such  patrons  tips  or  gratuities.  The 
matter  of  the  receiving  of  tips  or  gratuities  was  not  discussed 
directly  or  indirectly  between  the  employer  and  the  employee 
at  the  time  he  entered  the  employment.  When  he  entered  said 
employment,  however,  the  said  employee  did  expect  that  he 
would  receive  from  patrons  of  the  hotel  such  tips  or  grAtuities. 
It  sometimes  happened  that  a  patron  of  the  hotel  whom  he 
served  did  not  give  him  a  tip  or  gratuity.  The  amount  of  the 
tip  was  not  definitely  regulated,  either  according  to  the  skill 
or  ability  of  the  waiter,  or  in  any  other  way,  except  that  the 
polite  and  attentive  treatment  given  the  customer  by  the 
waiter  probably  had  an  appreciable  effect  upon  the  contribu- 
tions of  tips  tendered  him  by  said  customers.  The  amount  of 
the  tip  or  gratuity  depended  solely  upon  the  disposition  of  the 
patrons  of  the  hotel,  and  they  might  or  might  not  proffer  tips, 
as  they  chose.  It  was  the  general  custom,  which  was  almost 
invariably  followed,  however,  to  give  tips  to  the  waiters  in  this 
and  other  hotels  of  a  similar  class  or  grade. 

The  coDMnittee  of  arbitration  finds  upon  all  the  evidence  that 
the   employee,   John   Ponigada,   received   $30   per   month  in 


Digitized  by  VjOOQ IC 


PONIGADA  V.  CASUALTY  COMPANY  OF  AMERICA.  745 

money  and  $20  per  month  in  meals  from  his  employer,,  the 
Copley  Plaza  Hotel,  and  in  addition  received  an  average 
monthly  contribution  of  $90  as  tips  from  the  guests  of  the 
hotel.  Out  of  this  latter  simi  he  paid  the  "bus"  boy  $9, 
leaving  the  net  amount  received  as  tips;  $81.  This  makes  an 
average  weekly  wage,  in  accordance  with  the  definition  given 
in  the  act,  of  $30.57.  The  committee  finds  that  the  tips  or 
gratuities  received  by  the  employee  were  given  him  by  reason 
of  the  polite  and  attentive  treatment  accorded  the  guests  in 
compliance  with  the  conditions  of  his  employment,  and  ndes 
and  finds  that  these  tips  or  gratuities  are  earnings  of  the  em- 
ployee and  should  be  considered  as  a  part  of  his  average 
weekly  wages,  as  defined  in  Part  V.,  section  2  of  the  Workmen's 
Compensation  Act. 

The  employee  is  entitled,  therefore,  to  a  weekly  compensation 
of  $10,  the  maximimi  payment  provided  by  the  act,  during  the 
period  of  his  total  incapacity  for  work,  dating  from  Oct.  4, 
1914,  the  fifteenth  day  after  the  injury.  The  amount  due  for 
incapacity  to  date  of  hearing  is  $111.43.  There  is  due  the 
employee  an  additional  payment  of  $120  covering  the  sum  due 
on  accoimt  of  the  specific  injury  to  the  index  finger  of  the  right 
hand,  in  accordance  with  section  11  (d).  Part  II.  of  the  statute, 
the  total  sum  due  to  date  under  this  decision  being  $231.43. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Francis  Dalton. 
John  Gordon. 

Findings   and   Decision   of  the   Industrial  Accident   Board   on 

Review, 
The    claim    for    review    having    been    filed,    the    Industrial 
Accident  Board  heard  the  parties  at  the  Hearing  Room  of  the 
Industrial  Accident  Board,  New  Albion  Building,  Boston,  Mass., 
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on  Thursday,  Feb.  4,  1915,  at  2.30  p.m.,  and  aflSnns  and 
adopts  the  findings  and  decision  of  the  committee  of  arbitration. 

No  new  evidence  was  presented  at  the  hearing  on  review, 
the  case  being  decided  by  the  Board  upon  the  report  filed  by 
the  committee  of  arbitration,  said  report  containing  all  the 
material  evidence  pertinent,  thereto. 

The  report  shows  that  the  only  question  in  dispute  is  whether 
the  average  weekly  wages  of  the  employee,  John  Ponigada, 
shall  include  only  the  money  received  from,  and  the  meals 
furnished  by,  the  subscriber,  or  these  two  items  and  the  "tips*' 
or  gratuities  received  from  the  patrons  of  the  hotel. 

The  evidence  shows  that  the  employee  received  $30  monthly 
and  meals  to  the  value  of  $20  during  that  period  from  the 
Copley  Plaza  Operating  Company,  the  subscriber,  and  also 
received  an  average  sum  of  $81  monthly  as  gratuities  from  the 
guests  whom  he  served  as  a  waiter.  The  matter  of  the  re- 
ceiving of  tips  or  gratuities  had  not  been  discussed  in  any  way 
by  the  subscriber  and  the  employee  at  the  time  of  his  contract 
of  hire,  but  the  employee  stated  that  he  would  not  have 
entered  the  employment  of  said  subscriber  had  he  not  expected 
to  receive  such  "tips,*'  in  accordance  with  custom,  from  the 
patrons  of  the  hotel.  It  sometimes  happened  that  a  guest  did 
not  offer,  him  a  tip,  but  it  was  the  usual  expectation  and 
custom  that  such  tips  would  be  given.  The  amount  of  the 
gratuity  which  he  received  as  a  waiter  was  not  regulated  in  any 
way,  except  that  polite  and  attentive  treatment  probably 
affected  appreciably  the  amount  of  the  gratuity  tendered  by  a 
customer. 

The  Board  finds  that,  according  to  custom,  the  employee 
received,  and  was  permitted  to  keep  as  his  own,  "tips"  or 
gratuities  given  him  by  the  guests  of  the  hotel  operated  by  the 
subscriber.  This  custom  of  "tipping"  was  well  known  to  said 
subscriber,  and  the  receipt  of  the  gratuities  given  by  its  guests 
was  an  implied  part  of  the  contract  of  hire  and  so  understood  by 
the  parties  when  contractual  relations  were  entered  into  by  them. 

It  has  been  held  in  many  English  cases  that  "earnings"  need 
not  come  necessarily  directly  from  the  employer,  and  that, 
where  the  employment  is  of  such  a  nature  that  the  habitual 
giving  and  receiving  of  "tips"  is  open  and  recognized,  as  in 
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this  case,  the  money  thus  received  becomes  a  part  of  the 
"average  weekly  wages"  of  the  employee.  The  average 
weekly  wages  of  this  employecji  therefore,  include  the  amount 
paid  in  money,  $30,  the  value  of  the  meals  furnished  by  the 
subscriber,  $20,  and  the  amount  received  monthly  as  "tips," 
$81,  —  an  average  of  $30.57  weekly.  (Penn  v.  Spiers  &  Pond, 
Ltd.,  1  B.  W.  C.  C.  401;  Skailes  v.  Blue  Anchor  Line,  Ltd., 
4  B.  W.  C.  C.  16;  E.  Knott  v.  Tingle,  Jacobs  &  Co.,  4  B.  W. 
C.  C.  55;  Great  Northern  Railway  Co.  v.  Dawson,  7  W.  C.  C. 
117.) 

The  Industrial  Accident  Board  finds  and  decides  upon  all  the 
evidence  that  there  was  an  implied  understanding  that  the 
employee,  John  Ponigada,  should  retain  the  "tips"  or  perqui- 
sites given  him  by  the  patrons  of  the  hotel  operated  by  his 
employers,  and  that  said  "tips"  are  "earnings"  within  the 
meaning  of  the  definition  of  "average  weekly  wages"  as  given 
in  Part  V.,  section  2  of  the  Workmen's  Compensation  Act,  and 
should  be  considered  in  the  computation  of  his  average  weekly 
wages.  The  Board  therefore  finds  that  the  average  weekly 
wages  of  the  said  employee  —  that  is,  "the  earnings  of  the 
injured  employee  during  the  period  of  twelve  months  preceding 
the  date  of  the  injury,  divided  by  fifty-two"  —  are  $30.57. 

There  is  due  the  employee,  in  accordance  with  the  findings 
and  decision  of  the  committee  of  arbitration,  the  sum  of 
$231.43,  and  the  further  payment  of  $10  weekly,  dating  from 
Dec.  21,  1914,  and  continuing  during  the  total  incapacity  of 
the  employee,  in  accordance  with  the  provisions  of  the  statute. 

Frank  J.  Donahue. 
Dudley  M.  Holman. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 

Insurer^ 8  Requests  for  Rulings. 
1.  In  determining  the  employee's  average  weekly  wages  the 
committee  can  consider  only  the  amounts  paid  by  the  employer 
to  the  employee  as  wages  plus  a  proper  allowance  for  meals 
furnished  by  the  employer  to  the  employee. 
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2.  In  determining  the  employee's  average  weekly  wages  the 
committee  could  not  consider  tips  or  gratuities  given  to  the 
employee  by  patrons  of  the  employer  and  not  given  by  the  em- 
ployer itself. 

3.  In  determining  average  weekly  wages  the  conmiittee  can 
consider  only  those  elements  of  payment  by  the  employer 
either  by  way  of  cash  or  by  providing  meab,  upon  which 
elements  the  premium  of  insurance  is  based. 

4.  If  a  tip  is  a  mere  gratuity  given  by  a  patron  of  the  em- 
ployer to  the  employee  it  cannot  be  said  to  have  been  earned 
by  the  employee. 

5.  In  determining  the  average  weekly  wages  of  the  employee 
the  committee  can  consider  only  payments  made  to  the  em- 
ployee under  some  contract  of  employment  express  or  implied 
with  some  one;  if  payments  are  made  to  the  employee  to  which 
the  employee  is  not  actually  entitled  under  some  such  contract 
of  employment,  then  such  payments  are  not  a  part  of  the 
employee's  wages. 

6.  The  term  "earnings"  means  some  payment  by  somebody 
for  services  rendered,  and  does  not  include  anything  given  by 
way  of  tip,  gratuity  or  present. 

Peabody,  Arnold,  Batchelder  &  Luther, 

Attorneys  for  Insurer. 


Case  No.  1371.  • 

Florence  E.  Barnes,  Wmow  of  Edward  G.  Barnes,  Em- 
ployee. 
Independent  Coal  Tar  Company,  Emphyer. 
New  England  Casualty  Company,  Insurer. 

Arising  out  of  the  Employment.  Independent  Con- 
tractor. Employee  of  Latter  receives  Injury. 
Was  engaged  in  the  Performance  of  Work  that 
WAS  A  Part  of  Subscriber's  Business.  Independent 
Contractor  not  Insured.  Insurer  of  Subscriber 
reqihred  to  pay  compensation. 

The  evidence  showed  that  the  employee  was  engaged  by  a  certain  independent 
contractor  to  aid  him  in  the  execution  of  a  contract,  which  the  latter  had 
entered  into  with  the  subscriber,  to  place  a  600-galIon  tank  on  his  automobile 
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truck  and  sprinkle  the  contents  —  fluid  tar  —  upon  certain  streets  in  Boston, 
in  accordance  with  the  requirements  of  said  contract.  While  engaged  in 
assisting  to  place  the  tank  in  position  the  employee  received  a  fatal  injury. 
The  business  of  the  subscriber  was  the  buying,  selling,  carting,  delivering, 
sprinkling  and  depositing  on  roads  and  streets  of  fluid  or  road  tar,  and  the 
work  incidental  ^hereto,  and  the  injury  to  the  employee  was  received  while 
he  was  engaged  in  the  performance  of  work  for  the  independent  contractor 
which  was  a  part  of  the  business  carried  on  by  the  subscriber.  The  inde- 
pendent contractor  was  not  insured. 

Hdd^  that  the  widow  of  employee  was  entitled  to  compensation  from  the  insurer 
of  the  subscriber. 

Review  before  the  Industrial  Accident  Board. 

DecitUm.  —  The  Industrial  Accident  Board  affirms  and  adopts  the  findings  and 
decision  of  the  cdnmiittee  of  arbitration. 


Report  of  Committee  of  Arbitraiion. 

The  arbitration  committee  appointed  under  the  provisions  of 
section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 
thereto,  having  investigated  the  claim  of  Florence  E.  Barnes, 
widow  of  Edward  G.  Barnes,  v.  New  England  Casualty  Com- 
pany, this  beipg  case  No.  1371  on  the  files  of  the  Industrial 
Accident  Board,  reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  David  T.  Dickin- 
son of  the  Industrial  Accident  Board,  chairman,  Leo  J.  Dunn, 
representing  the  insurer,  and  George  P.  McDonald,  representing 
the  employee,  heard  the  parties  and  their  witnesses  in  the 
Aldermanic  Chamber,  City  Hall,  Chelsea,  Mass.,  on  Tuesday, 
Dec.  29,  1914,  at  10  a.m. 

Robert  B.  Eaton  appeared  as  counsel  for  the  insurer,  and 
Winfield  S.  Patterson  appeared  for  the  dependent. 

The  claimant,  Florence  E.  Barnes,  is  the  widow  of  Edward 
G.  Barnes,  the  deceased  employee,  and  was  living  with  him  at 
the  time  of  his  injury  on  Oct.  12,  1914,  and  his  death  on  Oct. 
14,  1914,  hereafter  referred  to.  The  deceased  employee's 
average  weekly  wages  at  the  time  of  his  injury  were  $21. 

The  subscriber,  the  Independent  Coal  Tar  Company,  is 
engaged  in  the  business  of  buying,  selling,  delivering,  sprinkling 
and  depositing  on  roads  and  streets  fluid  or  road  tar,  so  called. 
It  conveys,  delivers  and  sprinkles  this  tar  in  and  from  a  tank 
or  boiler  carried  by  horse-drawn  or  motor  vehicles.  It  owns 
such  tanks  or  boilers  as  its  property,  and  also  owns  and  uses 
some  vehicles  for  conveying  the  tanks  with  the  liquid  for  de- 
livery  and  road  sprinkling.    Some  of  the  subscriber's  tanks 


Digitized  by  VjOOQ IC 


750         MASSACHUSETTS  WORKMEN'S  COMPENSATION  CASES. 

containing  the  tar  were  also  hauled  and  the  contents  delivered 
or  sprinkled  on  roads  through  the  agency  of  independent  con- 
tractors hired  by  the  subscriber.  This  was  true  at  the  time 
and  before  the  injury  on  Oct.- 12,  1914,  to  the  deceased. 

The  subscriber  had  a  standing  proposal  ^th  the  city  of 
Boston  to  deliver  and  sprinkle  this  tar  on  certain  streets  in 
this  city,  at  a  fixed  price  per  gallon,  and  about  Oct.  12,  1914, 
was  preparing  to  deliver  and  sprinkle  on  some  Boston  streets 
a  tar  fluid  under  an  order  received  from  the  city  at  such  con- 
tract price.  The  fluid  was  manufactiu*ed  by  the  Samuel  Cabot 
Company,  an  independent  concern,  with  its  factory  at  Chelsea, 
and  the  tanks  and  vehicles  of  the  subscriber  were  kept  and 
handled  under  a  continuing  license  from  the  Cabot  company, 
either  in  the  latter's  barn  near  its  factory  or  in  its  factory 
yard.  The  Cabot  company's  factory  was  referred  to  by  the 
agents  of  the  subscriber  as  that  of  the  Independent  Coal  Tar 
Company's  factory. 

On  October  10  and  12,  Thaddeus  McGlauflin,  a  salesman 
and  outside  foreman  of  the  subscriber,  in  a  conversation  with 
M.  A.  Crossman,  made  an  oral  agreement  with  Crossman  by 
which  the  latter  was  to  transport  on  his  auto-truck,  in  a  tank 
of  the  subscriber,  tar  fluid,  and  deposit  same  on  certain  streets 
in  Boston,  in  accordance  with  a  contract  which  the  subscriber 
had  made  with  said  city.  Crossman  was  to  receive  as  com- 
pensation $18  a  day  while  engaged  in  said  work  of  carrying  and 
depositing  or  sprinkling;  it  was  included  and  understood  in  this 
oral  agreement  that  the  subscriber  should  place  the  tank, 
having  a  capacity  of  600  gallons,  on  Crossman's  truck.  On 
Oct.  12,  1914,  McGlaughlin,  acting  as  the  subscriber's  superin- 
tendent, requested  Crossman  to  go  with  some  of  hb  own, 
Crossman's,  men  to  the  Cabot  company's  yard  and  put  the 
tank  of  the  subscriber,  with  the  assistance  of  his,  Crossman's, 
men,  onto  his  truck.  The  superintendent  said  that  the  tar 
company  could  not  conveniently  lift  and  put  this  tank  onto 
Crossman's  truck,  and  asked  Crossman  to  do  it  with  his  men 
with  a  lifting  device  which  he,  Crossman,  had.  It  was  then 
orally  agreed  that  Crossman  should  go  with  his  men  and  do 
this  work  for  the  subscriber,  and  that  the  compensation 
mentioned  in  the  oral  agreement  of  Oct.  10,  1914,  should  apply 

Digitized  by  VjOOQ IC 


BARNES  V.  NEW  ENGIAND  CASUALTY  COMPANY.  751 

SO  as  to  cover  both  this  work  of  transferring  the  tank  as  well 
as  the  work  of  delivering  and  sprinkling  the  tar.  Nothing  was 
said  to  Grossman  about  the  oral  agreement  being  put  in  writing. 
In  accordance  with  this  request  from  the  subscriber's  superin- 
tendent, Grossman  went  with  four  or  five  of  his  men,  including 
Barnes,  the  deceased  employee,  to  the  Gabot  factory  yard 
where  the  subscriber's  tar  tank  was,  the  tank  then  resting  and 
being  attached  to  a  wheeled  vehicle  owned  by  the  subscriber. 
When  Grossman  with  his  men  arrived  with  their  auto-truck 
at  the  subscriber's  yard,  an  employee  of  the  subscriber,  named 
GriflBn,  had  unbolted  the  tank  from  the  wagon  frame  to  which 
it  had  been  attached,  and  directed  and  showed  Grossman  where 
he  could  attach  his  lifting  device  to  a  support  overhead,  in 
order  to  lift  the  tank  up  so  it  coidd  be  placed  upon  his,  Gross- 
man's, truck.  Griffin  also  assisted  somewhat  in  the  later  work 
of  moving  the  tank.  Grossman  connected  his  lifting  device  to 
a  support  overhead  at  about  the  middle  of  the  tank,  and  took 
charge  of  this  work  of  lifting  for  the  purpose  of  placing  the 
tank  on  his  auto-truck,  his  chauffeur,  Barnes,  the  deceased 
employee,  assisting  with  the  other  men.  While  Barnes  was 
pulling  down  the  front  end  of  the  tank  so  as  to  swing  up  the 
rear  end,  the  support  above,  holding  the  lifting  device,  gave 
way,  letting  the  footboard  of  the  boiler  strike  him  on  the  head. 
In  doing  this  work  Barnes,  the  employee,  was  acting  under  the 
direction  and  control  of  Grossman  in  carrying  out  his  inde- 
pendent contract  for  transferring  the  tank  to  his,  Grossman's, 
auto-truck,  with  the  intention  that  Barnes,  the  chauffeur, 
should  immediately  thereafter  have  the  tank  filled,  as  usual, 
with  tar  liquid  in  the  factory  yard  where  they  were,  and  proceed 
with  it  as  soon  as  possible  to  Boston  in  said  auto-truck,  it 
being  the  intention  that  Barnes  should  drive  said  auto-truck, 
with  said  tar  fluid,  in  order  to  carry  out  said  Boston  contract 
to  deliver  and  place  tar  on  its  streets. 

When  the  tank  fell  and  the  footboard  hit  Barnes,  as  above 
stated,  he  was  injured  so  that  he  soon  became  nimib  and 
paralyzed  in  his  body.  He  was  taken  to  the  Frost  Hospital  in 
Ghelsea  at  once,  and  died  two  days  afterwards,  on  Oct.  14, 
1914,  from  a  rupture  of  the  spinal  cord,  as  a  result  of  the  injury. 

Benjamin  M.  Eaton  testified  that  he  was  the  general  manager 
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of  the  subscriber,  the  Independent  Coal  Tar  Company,  and 
that  some  days  after  the  death  of  Barnes,  when  Crossman 
called  at  the  tar  company's  office  for  his  weekly  pay,  he  asked 
Crossman  to  sign  an  agreement  which  he,  Eaton,  had  drawn 
up  on  Oct.  10,  1914,  of  which  a  copy  follows,  and  that  Crossman 
signed  it  as  requested:  — 

Oct.  10.  1914. 
Mr.  M.  A.  Grossman,  EvereU,  Mass, 

Dear  Sir:  —  We  confirm  arrangements  made  with  you  by  our  Mr. 
McGlauflin  for  hauling  road  tar,  you  to  supply  truck  with  two  men  to 
operate,  using  our  tank,  hose  and  nozzles,  and  that  we  shall  pay  you  $18 
per  day  for  a  ten-hour  day,  with  extra  time  at  same  rate,  we  to  provide 
work  to  keep  your  truck  busy  at  least  ten  hours  per  day  during  all  suitable 
weather  for  the  balance  of  the  months  of  October  and  November,  1914. 
It  is  understood  that  we  are  not  to  pay  for  any  time  lost  through  truck 
being  out  of  repair. 

Your  signature  attached  to  this  letter  will  be  considered  sufficient 
contract  covering  the  matter. 

Yours  very  truly. 

Independent  Coal  Tar  Company, 
B.  M.  Eaton,  Manager, 
M.  A.  Grossman. 

Mr.  Eaton  further  testified  that  the  existence  of  this  written 
agreement  had  not  been  brought  to  Grossman's  knowledge 
until  the  day  he  signed  it,  viz.,  on  Oct.  17,  1914;  also  that  one 
McGlauflin  was  a  salesman  and  foreman  on  outside  work, 
looking  after  the  making  of  contracts  and  the  supervising  of 
their  outside  work. 

.Thaddeus  McGlauflin  testified  that  he  was  a  salesman  and 
foreman  or  manager  on  outside  work  of  the  Independent  Coal 
Tar  Company,  and  that  previously,  on  October  10  and  12,  he 
had  the  conversation  with  Crossman  in  which  he  had  hired  him 
to  transfer  the  company's  tank  to  Grossman's  auto-truck,  and 
for  Crossman  to  get  the  tank  filled  with  road  tar  and  convey  the 
same  to  Boston  and  put  it  on  the  roads,  in  accordance  with  the 
subscriber's  contract  with  that  city;  that  he  requested  Cross- 
man  to  move  and  transfer  the  tar  tank  because  the  subscriber 
did  not  have  such  convenient  appliances  therefor  as  Grossman^ 
and  he  had  heard  of  Grossman's  mechanical  device  for  lifting; 
that  he  expected  that  Crossman  was  to  be  paid  by  the  sub- 
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scriber  for  the  work  of  himself  and  men  in  lifting  and  trans- 
ferring the  tank,  and  that  the  compensation  previously  arranged 
for  to  Grossman  for  hauling  and  sprinkling  the  tar  should  also 
include  this  work  of  transferring  and  lifting  the  tank;  that  this 
tank  had  never  been  moved  oflf  the  subscriber's  wagon  before, 
Mr.  McGlauflin  also  testified  that  he  directed  a  man  named 
Griffin,  an  employee  under  him,  McGlauflin,  to  point  out  to 
Grossman  and  his  men  where  the  tar  tank  was  which  was  to  be 
transferred  to  Grossman's  auto-truck,  and  he  also  directed  said 
Griffin  to  unfasten  the  tank  from  the  company's  wagon  on 
which  it  rested;  and  that  from  the  directions  which  he  gave 
Griffin,  he.  Griffin,  might  suppose  he  was  to  help  somewhat  in 
the  work  of  moving  the  tank. 

M.  A.  Grossman  •  testified  that  he  was  in  the  business  of 
furnitiu*e  and  piano  moving  and  also  general  teaming,  and 
carting  by  auto-truck  such  materials  and  articles  as  the  tar 
tank  above  mentioned;  that  this  was  the  first  time  he  had  ever 
lifted  a  tank  of  this  kind,  and  that  the  lifting  device  which  he 
employed  was  a  patented  one;  that  the  work  of  lifting  and 
transferring  such  a  tar  tank  as  the  one  above  mentioned  was  a 
usual  part  of  the  business  of  a  liquid  tar  seller  and  distributor 
such  as  the  subscriber;  that  he  had  hauled  a  good  deal  of  this 
tar  in  a  similar  tank  on  his  auto-truck  for  another  tar  selling 
and  depositing  concern,  the  Barrett  Manufacturing  Gompany, 
of  Everett,  and  that  this  distributing  company  lifted  and 
transferred  its  tanks  itself,  as  a  part  of  its  own  business,  by  its' 
own  employees. 

Laiu*eman  E.  Griffin  testified  that  he  was  an  employee  of  the 
subscriber  as  a  laborer,  and  that  he  was  directed  by  his  foreman, 
McGlauflin,  to  point  out  the  tank  to  be  lifted  by  Grossman  and 
his  men,  and  the  place  in  the  subscriber's  yard  for  doing  it,  and 
that  he.  Griffin,  had  assisted  somewhat  in  the  work  of  lifting 
and  moving  the  tank. 

The  claimant  contended  that  she  was  entitled  to  compensa- 
tion as  wholly  dependent  on  the  deceased,  in  accordance  with 
the  provisions  of  section  17,  Part  III.  of  the  Gompensation  Act, 
inasmuch  as  the  deceased  was  an  employee  of  an  independent 
contractor  engaged  in  performing  the  work  of  the  subscriber, 
and  the  employee  was  injured  while  doing  this  work  on  premises 
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of  the  subscriber  where  part  of  the  mdependent  contract  was 
to  be  performed;  and  inasmuch  as  the  premises  where  said 
work  was  being  done  at  the  time  of  the  injury  were  under  the 
control  and  management  of  the  subscriber;  and  inasmuch  as 
the  work  of  conveying  and  transporting  tar  liquid  in  said  tank 
was  a  part  of  the  business  of  the  subscriber,  as  well  as  the 
lifting  and  moving  of  said  tank,  in  connection  with  said 
business. 

Counsel  for  the  insurer  contended  that  the  insurer  was  not 
liable  under  the  provisions  pf  said  section,  claiming  particulariy 
that  the  work  of  lifting  and  transferring  the  boiler  to  the  truck 
of  the  independent  contractor  was  no  part  of  the  subscriber's 
trade  or  business,  but  was  ancillary  thereto,  citing  the  following 
cases  in  support  of  his  contention:  Skates  v.  Jones  &  Co.,  3 
B.  W.  C.  C.  460  (1910),  and  Waites  v.  Franco-British  Ex- 
position, 2  B.  W.  C.  C.  199  (1909). 

The  committee  finds  that  the  work  which  the  employee  was 
doing  when  he  received  the  injury  from  which  he  died  was 
performed  as  an  employee  under  an  independent  contract, 
doing  work  which  was  part  of  the  regular  trade  or  business  of 
the  subscriber;  that  it  was  part  of  the  business  of  the  subscriber 
and  of  such  road  tar  sellers  and  distributors  to  convey  the  tar 
in  such  tanks  both  on  their  own  vehicles  and  on  those  hired 
from  independent  contractors;  that  it  was  a  part  of  that 
business,  and  not  merely  ancillary  thereto,  to  lift  and  transfer 
such  tanks  on  to  proper  vehicles  for  conveying  the  same,  and 
to  store  and  place  such  tanks  where  convenient  and  necessary 
for  the  pursuit  of  their  business;  that  this  tar  tank  of  the 
subscriber  could  be  moved  from  one  vehicle  to  another  by 
means  of  ordinary  labor  with  the  assistance  of  crowbars, 
timbers  or  jacks,  and  that  it  did  not  cease  to  become  a  part  of 
the  subscriber's  bu^ess  to  move  them,  through  its  being  con- 
venient, or  supposed  to  be  convenient,  to  use  the  patented 
lifting  device  of  this  independent  contractor;  and  that  the 
premises  where  the  work  was  being  done  were  those  of  the 
subscriber  and  under  its  management  and  control  within  the 
meaning  of  said  section. 

The  committee,  therefore,  finds  that  the  claimant,  Rorence 
E.  Barnes,  is  conclusively  presumed  to  be  wholly  dependent  on 
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the  deceased  for  her  support  at  the  tune  of  his  injury  and 
death,  and  is,  therefore,  entitled  to  a  weekly  compensation  of 
$10  for  a  period  of  four  himdred  weeks,  in  accordance  with  the 
provisions  of  the  Workmen's  Compensation  Act  and  its  amend- 
ments, being  the  maximum  as  allowed  and  limited  by  its  pro- 
visions. 

David  T.  Dickinson. 

George  P.  McDonald. 
Leo  J.  Dimn  dissents. 

Findings   and  Decision  of  the   Industrial  Accident   Board  on 

Review. 

The  claim  for  review  having  been  filed,  the  Industrial 
Accident  Board  heard  the  parties  in  the  Hearing  Room  of  the 
Board,  New  Albion  Building,  Boston,  Mass.,  on  Thursday, 
Feb.  11,  1915,  at  2.45  p.m.,  and  affirms  and  adopts  the  findings 
of  the  committee  of  arbitration. 

No  new  evidence  was. presented  at  the  hearing  on  review,  the 
case  being  decided  by  the  Board  upon  the  report  filed  by  the 
committee  of  arbitration,  said  report  containing  all  the  material 
evidence  pertaining  thereto. 

The  evidence  shows  that  Edward  G.  Barnes,  the  deceased 
employee,  was  engaged  by  M.  A.  Grossman  to  aid  him  in  the 
execution  of  a  contract  which  the  said  Grossman  had  entered 
into  with  the  Independent  Goal  Tar  Gompany,  to  place  a  600- 
gallon  tank  on  his  automobile  truck  and  sprinkle  the  contents, 
fluid  tar,  upon  certain  streets  in  Boston,  in  accordance  with 
said  contract.  While  engaged  in  assisting  to  place  the  tank  in 
position  on  Grossman's  truck,  Barnes  received  a  personal 
injury  resulting  fatally,  said  personal  injury  arising  out  of  and 
in  the  course  of  his  employment.  The  business  of  the  Inde- 
pendent Goal  Tar  Gompany  was  the  buying,  selling,  carting, 
delivering,  sprinkling  and  depositing  on  roads  and  streets  of 
fluid  or  road  tar,  and  the  work  incidental  thereto,  and  the 
injury  to  the  employee  was  received  while  he  was  engaged  in 
the  performance  of  work  for  the  contractor,  Grossman,  which 
was  a  part  of  the  business  carried  on  by  the  subscriber,  the 
Independent  Goal  Tar  Gompany. 
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The  insurer  claims  that  the  lifting  and  transferring  of  the 
tank  to  the  truck  of  the  independent  contractor  was  not  a 
part  of  the  subscriber's  business,  but  was  merely  ancillary 
thereto,  and  cites  the  following  cases  in  support  of  said  claim: 
Skates  v.  Jones  &  Co.,  3  B.  W.  C.  C.  460  (1910),  and  Waites 
V.  Franco-British  Exposition,  2  B.  W.  C.  C,  199  (1909). 

Cases  more  nearly  in  point  are  Hardford  v.  County  Dublin 
County  CouncU  (1910),  45  Ir.  L.  T.  150,  C.  A.  (Ir.);  Dittman 
V.  Wilson,  Sons  &  Co.  (1909),  2  B.  W.  C.  C.  178;  Bums  v. 
North  British  Ry.  (1909),  37  Sc.  L.  R.,  448,  Ct.  of  Sess,  and 
Bee  V.  Owens  (1900),  37  Sc.  L.  R.  328,  Ct.  of  Sess. 

The  Board  finds  upon  all  the  evidence  that  the  independent 
contractor,  M.  A.  Crossman,  had  entered  into  a  contract  with 
the  subscriber,  the  Independent  Coal  Tar  Company,  for  the 
performance  of  work  which  was  a  part  of  the  business  carried 
on  by  said  subscriber;  that  the  employee,  Edward  G.  Barnes, 
received  a  personal  injury  arising  out  of  and  in  the  course  of 
his  employment  while  engaged  in  the  performance  of  his  duties 
in  the  employ  of  said  independent  contractor,  and  while  per- 
forming said  work  which  was  a  part  of  the  business  of  said 
subscriber;  that  said  personal  injury  was  received  by  the  em- 
ployee while  he  was  working  on  the  premises  upon  which  said 
independent  contractor  had  undertaken  to  execute  the  work 
for  said  subscriber,  and  that  said  premises  where  the  work  was 
being  done  were  those  of  the  subscriber  and  under  its  manage- 
ment and  control  within  the  meaning  of  section  17,  Part  m. 
of  the  Compensation  Act;  that  in  lifting  the  tank  on  to  the 
truck  a  block  and  chain  was  used  and  not  a  patented  device; 
that  an  employee  of  the  subscriber  named  Griffin  had  imbolted 
the  tank  from  the  wagon-frame  to  which  it  had  been  attached, 
and  suggested  and  showed  Crossman  where  he  could  attach  his 
block  and  chain  to  a  support  overhead;  that  Florence  E. 
Barnes,  the  widow  of  the  employee,  living  with  him  at  the  time 
of  his  death,  is  conclusively  presmned  to  be  wholly  dependent 
on  the  deceased  for  support  at  the  time  of  his  injury;  and  that 
there  is  due  the  said  widow  a  weekly  payment  of  $10  for  a 
period  of  four  himdred  weeks  from  Oct.  12,  1914,  the  date  upon 
which  the  injury  occurred. 
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Counsel  for  the  insurer  requested  the  following  rulings  and 
findings:  — 

1.  That  the  findings  of  the  majority  of  the  committee,  that  the  premises 
of  the  Cabot  company  where  the  transfer  of  the  tank  was  performed 
were  the  premises  of  the  subscriber  and  \mder  its  management  and  control, 
is  contrary  to  fact  and  the  weight  of  the  evidence. 

2.  That  the  work  which  was  being  performed  at  the  time  of  the  accident 
was  no  part  or  process  of  the  trade  or  business  of  the  subscriber  vvithin 
the  meaning  of  section  17,  Part  III.,  of  the  act. 

3.  That  the  moving  of  this  tank  was  not  a  part  of  the  contract  which 
existed  between  Crossman  and  the  subscriber,  and  at  the  most  was  merely 
a  common  undertaking  which  neither  party  expected  to  be  paid  for. 

.  4.  That  the  work  which  was  being  performed  by  the  deceased  em- 
ployee, Barnes,  at  the  time  of  his  accident  was  not  being  done  as  a  part 
of  the  work  under  the  contract  which  then  existed  between  his  employer, 
Crossman,  and  the  subscriber,  so  as  to  constitute  him  an  employee  of 
the  subscriber  within  the  meaning  of  section  17,  Part  in.,  of  the  act. 

5.  That  the  written  contract  which  was  not  signed  by  Crossman  until 
after  the  accident  had  happened  was  actually  in  existence  before  the 
date  of  the  accident. 

6.  That  any  oral  evidence  offered  at  the  hearing  which  tends  to  contra- 
dict or  alter  the  terms  of  the  written  contract  which  was  offered  in  evi- 
dence and  accepted  and  identified  by  both  Crossman  and  the  subscriber 
as  being  the  entire  contract  which  existed  between  them  is  not  compe- 
tent evidence  and  must  be  given  no  consideration. 

7.  That  the  work  which  was  being  done  at  the  time  of  the  accident 
was  not  being  done  on,  in  or  about  the  premises  where  the  alleged  inde- 
pendent contractor  had  undertaken  to  execute  work  for  the  subscriber, 
nor  were  these  premises  imder  the  control  or  management  of  the  sub- 
scriber within  the  meaning  of  section  17,  Part  III.,  ot  the  act. 

8.  That  if  the  immediate  employer,  M.  A.  Crossman,  is  not  to  be 
held  responsible  for  the  injury  to  his  employee,  the  liability  should  be 
placed  upon  the  real  general  contractor,  the  city  of  Boston,  and  not 
upon  the  Independent  Coal  Tar  Company,  which  had  simply  \mder- 
taken  to  perform  the  work  imder  the  contract  with  the  city  of  Boston. 

9.  That  on  all  the  evidence  the  deceased  employee,  Barnes,  did  not 
meet  with  his  death  while  in  the  service  of  the  subscriber,  and  his  de- 
pendents are  not  entitled  to  receive  compensation  from  the  subscriber 
or  its  insiu*er. 

Said  requests  are  denied,  and  the  rulings  and  findings  as 
made  by  the  committee  and  the  Board  are  held  to  be  in 
accordance  with  the  evidence  and  the  law.  The  alleged  written 
contract  referred  to  in  request  No.  6  was  not  the  contract 
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under  which  the  parties  and  the  deceased  were  working  at  the 
time  of  the  injury.  Request  No.  9  is  denied  in  the  form  re- 
quested, and  the  relations  of  the  deceased  employee  and  the 
parties  at  the  time  of  his  injury  and  death  are  found  to  be  as 
stated  in  the  report  of  the  committee  and  the  Board. 

Frank  J.  Donahue. 
Dudley  M.  Holbian. 
David  T.  Dickinson. 
Joseph  A.  Parks. 
Thomas  F.  Boyle. 


Case  No.  1387. 

Henry  Brown,  Employee. 
Joseph  F.  Carew,  Incorporated,  Employer. 
Massachusetts    Employees    Insurance    Assocla^tion,    7n- 
surer. 

Arising  out  of  the  Employment.  Duration  of  In- 
capacity for  Work.  Eye  Injury.  Foreign  Body, 
PROBABLY  Emery  Dust,  destroys  Vision.  Attempts 
to  perform  Work  and  fails.  Unable  to  earn  any 
Wages.  Compensation  awarded  on  Basis  of  Total 
Incapaciiy. 

The  employee  received  a  personal  injury,  arising  out  of  his  emplojnnent,  while 
engaged  as  a  planerman  in  the  employ  of  the  subscriber.  Emery  or  other 
dust  entered  his  left  eye  and  ca\ised  the  total  loss  of  vision.  The  insurer 
raised  a  question  as  to  the  occurrence  of  the  injury,  but  the  preponderance 
of  the  testimony  showed  that  he  received  the  injury  as  claimed.  Some  time 
after  the  injury  the  claimant  journeyed  to  another  State  to  seek  emplojrment, 
but  was  obliged  to  give  it  up  because  of  conditions  caused  by  the  injury. 
He  had  worked  for  a  charitable  employment  bureau  for  several  days,  receiving 
groceries  in  return  for  his  labor. 

Hddt  (1)  that  the  employee  was  totally  incapacitated  for  work  and  entitled  to 
incapacity  compensation;  (2)  that  he  was  entitled  to  additional  compensa- 
tion for  a  period  of  fifty  weeks  on  accoimt  of  the  specific  injury  to  his  eye. 

Report  of  Committee  of  Arbitration. 

The  arbitration  committee  appointed  imder  the  provisions  of 

section  7,  Part  III.,  chapter  751,  Acts  of  1911,  and  amendments 

thereto,   having   investigated   the   claim  of  Henry  Brown   v. 

Massachusetts   Employees   Insm'ance   Association,   this   being 
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case  No.  1387  on  the  files  of  the  Industrial  Accident  Boards 
reports  as  follows:  — 

The  committee  of  arbitration,  consisting  of  Joseph  A.  Parks, 
representing  the  Industrial  Accident  Board,  chairman,  Thomas 
R.  P.  Gibb  of  Boston,  Mass.,  representing  the  employee,  and 
Merrill  A.  Gallagher,  representing  the  insurer,  heard  the  parties 
and  their  witnesses  at  the  Hearing  Room,  New  Albion  Building, 
Boston,  Mass.,  on  Wednesday,  Dec.  16,  1914,  at  10  a.m. 

Henry  Brown,  employed  as  a  planerman  in  connection  with 
stone  cutting,  at  $17.86  per  week,  claimed  that  steel  or  emery 
dust  entered  his  left  eye  on  Sept.  2,  1914,  while  at  his  work, 
which  resulted  in  the  loss  of  sight  in  the  injured  eye.  Com- 
pensation was  paid  for  five  weeks,  at  which  time  it  was  sus- 
pended, the  insurer  claiming  that  the  injury  to  the  eye  was  not 
sustained  as  had  been  alleged. 

Henry  Brown  testified  that  the  injury  occiuTed  on  September 
2,  the  first  evidence  being  that  the  eye  began  to  pain  him  while 
he  was  at  his  work;  he  could  not  say  positively  whether  it  was 
Tuesday  or  Wednesday,  that  he  first  felt  this  pain,  —  a  burning 
sensation;  he  finally  said  it  was  Wednesday,  as  Wednesday 
night  the  eye  pained  very  much;  he  went  to  work  on  Thiu^day, 
but  the  eye  was  so  sore  he  coiJd  not  see  to  work,  and  he  asked 
Mr.  McCormack  to  tell  the  foreman  that  he  was  not  able  to 
work.  He  went  to  Mr.  Flaherty,  who  "saw  there  was  some- 
thing in  the  eye,"  and  went  home.  He  began  bathing  the  eye, 
thinking  to  relieve  the  pain.  He  went  back  to  work  the  next 
morning,  Friday,  and  the  foreman  told  him  he  had  better  take 
another  day  off.  He  went  home  and  then  to  the  City  Hospital, 
where  the  doctor  said  he  took  a  piece  of  steel  out  of  his  eye. 
He  went  to  the  hospital  again  at  8.30  the  same  day,  as  the  eye 
seemed  to  be  worse  than  before.  Monday  was  Labor  Day. 
He  went  to  the  Eye  and  Ear  Infirmary  Tuesday,  where  he  was 
kept  ten  days;  after  that  he  went  to  the  Out-patient  Depart- 
ment for  about  two  or  three  weeks.  Later  the  insurer's 
physician  examined  him,  and  he  received  from  the  insurer  $9 
per  week  for  five  weeks.  He  was  also  examined  by  Dr.  Daly, 
appointed  by  the  Board.  He  said  that  steel  could  fly  into  the 
eye  any  time  in  the  day,  and  he  could  not  say  whether  it  was 
morning  or  afternoon  that  this  occurred.    He  has  done  one 
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week's  work,  since  the  injury  in  Providence,  for  the  Interstate 
Stone  Yard,  —  eight  or  ten  days,  earning  44  cents  an  hour, 
nine  hours  a  day.  He  went  there  to  try  to  work,  although  the 
eye  was  still  sore  and  he  could  not  see  to  do  the  work  as  he 
should;  the  man  working  with  him  helped  him  out.  He  did 
the  best  he  could,  but  this  man,  whose  name  was  Young, 
made  his  tools  for  him,  as  he  could  not  see  to  do  this.  When 
he  worked  until  9  o'clock  at  night  he  could  not  see  on  account 
of  the  light  shining  on  the  white  stone.  Mr.  Young  helped 
him  also  in  starting  the  machine.  It  made  him  nervous  to 
work  when  he  could  not  see.  He  would  surely  try  to  do  his 
regular  work  again  if  he  could  get  it  to  do.  He  had  an  offer 
from  the  Providence  people  to  go  to  work  as  a  planerman,  but 
he  felt  he  could  not  do  it.  No  complaint  had  been  made  of 
his  work  before  with  the  Interstate  company,  but  the  man  who 
worked  along  with  him  knew  that  he  was  not  doing  it  as  he 
should;  he  held  the  job  because  he  was  helping  him  out. 
Sight  is  needed  on  both  sides  in  such  work,  which  is  to  smooth 
off  the  stone.  The  tool  has  to  be  made  on  the  emery  wheel 
to  fit  the  spot,  and  then  it  is  cut  out  by  the  tool.  The  emery 
dust  gets  in  the  eyes  about  every  day.  The  doctor  at  the 
hospital  had  said  that  he  took  out  of  the  eye  whatever  was  in 
it,  and  gave  him  a  wash  to  use.  They  never  wore  glasses  at 
the  shop.  He  can  see  nothing  with  the  injured  eye,  where 
vision  is  needed.  The  eye  is  healed,  and  he  has  no  pain  now, 
but  the  eye  sometimes  nms  water.  He  had  no  trouble  with  his 
eye  before  the  accident.  He  has  been  doing  the  kind  of  work 
he  was  doing  for  about  twenty-three  years.  He  now  feels  that 
he  will  have  to  do  such  laboring  work  as  carrying  coal,  lumber, 
etc.  He  hunts  for  work  every  day,  and  has  been  all  along  the 
coal  wharves.  He  cannot  get  into  the  factories,  as  he  has  no 
one  to  speak  for  him.  He  has  five  children.  If  he  went  back 
to  his  old  work  there  is  possible  danger  to  the  man  who  would 
be  working  along  with  him;  the  machine  is  run  by  the  two 
together,  and  he  might  spoil  the  other  man's  work. 

Thomas  F.  Russell  testified  that  Mr.  Brown,  on  Wednesday 
of  that  week  in  question,  had  said  to  him,  he  thought  in  the 
afternoon,  that  he  was  not  feeling  well;  after  that  Mr.  Russell 
went  away  to  his  home,  and  when  he  returned  he  heard  that 
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Mr.  Brown  was  in  the  hospital,  having  lost  an  eye.  Mr.  Brown 
had  not  mentioned  that  anything  was  the  matter  with  the  eye 
that  Wednesday;  it  is  a  common  thinf  for  the  men  to  get  this 
dust  in  their  eyes.  They  need  pretty  good  eyesight  for  their 
work,  and  ,as  Mr.  Brown  said,  he  had  to  stand  sidewise  at  the 
machine.  It  is  necessary  to  see  how  much  of  a  cut  to  take  up 
or  down,  and  if  the  cut  is  too  far  it  will  spoil  the  stone.  He 
knew  of  nothing  of  a  different  nature  that  Mr.  Brown  could  do 
af  the  plant,  with  his  handicap.  He  had  not  observed  Mr. 
Brown's  eye  when  he  had  said  he  was  not  feeling  well;  he  was 
with  him  only  two  or  three  minutes  while  taking  the  stone  off 
the  machine.  He  himself  had  got  this  dust  in  his  eye;  it  re- 
mained in  the  eye  once  three  days  without  his  quitting  work; 
it  got  in  on  Friday;  he  worked  along  with  it,  and  on  Sunday 
he  went  to  the  Eye  and  Ear  Infirmary  and  had  it  taken  out; 
the  eye  was  sore  for  a  week  afterwards.  It  makes  a  difference, 
too,  regarding  the  spot  in  the  eye  where  the  emery  lodges,  as 
to  whether  or  not  you  know  it  right  away;  sometimes  it  is  not 
discovered  until  the  attempt  is  made  to  close  the  eye. 

William  McCormack  testified  that  Mr.  Brown  came  in  on 
Thursday  morning  and  said  he  was  sick,  and  asked  him  to  tell 
the  foreman  that  he  had  to  go  home;  he  did  not  mention  the 
eye  to  him.  He  himself  had  had  "lots"  of  emery  and  steel 
in  his  eye;  it  bothered  him  some  at  night.  He  cannot  read  at 
night  with  the  left  eye.  If  the  dust  is  left  in  the  eye  too  long 
it  will  ruin  the  eye.  On  Saturday  Mr.  Brown  was  at  his  house 
and  told  him  he  had  something  in  his  eye,  and  he  advised  him 
to  go  to  the  hospital.  Getting  emery  in  the  eye  is  a  conmion 
risk  of  the  business.  The  greater  part  of  the  workmen  usually 
came  to  him  to  take  it  out  of  their  eyes.  He  had  good  sight 
in  the  right  eye.  Some  men  will  have  the  dust  in  their  eyes 
and  continue  to  work;  sometimes  it  goes  in  further  than 
others.  Mr.  Brown  had  never  complained  to  him  of  being  sick 
before  that  day.    He  did  not  observe  his  eye  on  that  day. 

Charles  Wilson  testified  that  he  saw  the  injured  man  on 
Wednesday,  but  just  passed  the  time  of  day  with  him.  On 
Friday  the  talk  had  been  about  the  ball  game.  He  did  not 
see  him  Saturday,  but  saw  him  on  Tuesday  at  a  distance,  and 
Mr.  Flaherty  was  looking  in  his  eye.    This  was  between  11.30 
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and  12  o'clock.  He  did  not  have  any  talk  with  him.  It  is  a 
commpn  thing  to  get  emery  in  the  eye.  There  are  times  when 
one  does  not  feel  it  at  all,  especially  if  it  b  in  the  center  of  the 
eye,  but  on  closing  the  eye,  then  one  feels  it.  He  himself  had 
had  to  go  to  the  City  Hospital  to  have  it  taken  out.  If  he 
got  emery  in  his  eye  he  would  know  pretty  well  that  he  got  it 
at  the  emery  wheel.  Having  one  eye  would  be  very  incon- 
venient where  it  is  necessary  to  work  at  one  side  of  the  machine; 
a  person  would  be  at  a  disadvantage  in  his  work. 

John  Flaherty  testified  that  on  Saturday  morning,  about  a 
quarter  of  12,  Mr.  Brown  came  in  for  his  pay,  and  asked  him 
to  look  at  his  eye,  saying  that  there  was  something  in  it,  and 
that  he  had  been  to  the  hospital  the  day  before,  but  that  his 
eye  was  "on  the  bum."  He  did  not  see  anything  until  he 
turned  up  the  lid  and  saw  two  black  specks  which  he  thought 
were  emery,  and  took  them  out;  these  were  in  the  left  eye. 
Mr.  Brown  came  to  him  perhaps  five  or  six  times  a  week  to 
take  stuff  out  of  his  eye;  it  being  such  an  every  day  occurrence, 
he  would  not  take  any  notice  of  any  particular  day  he  might 
come  to  him;  he  might  have  done  this  for  a  dozen  people  who 
had  stone  or  something  else  in  their  eyes.  Mr.  Brown  had  a 
bad  looking  eye  on  Saturday  morning.  Mr.  Flaherty  said  he 
himself  had  been  to  the  hospital  for  such  treatment,  and  his 
eye  was  just  as  bad  when  he  came  away  as  before;  it  was  not 
surprising  to  find  the  specks  still  there.  As  Mr.  Brown  had  the 
habit  of  coming  to  him  in  this  way  he  might  have  come  to 
him  on  any  one  of  the  previous  days,  but  he  did  not  recall  it; 
he  would  not  swear  that  he  had  not  come.  He  felt  that  the 
loss  of  Mr:  Brown's  left  eye,  on  accoimt  of  the  position  it  was 
necessary  to  take  at  ^the  machine  on  which  he  worked,  would 
"put  him  in  bad;"  it  is  the  left  end  he  has  to  watch.  Regard- 
ing Mr.  Brpwn's  statement  that  he  went  to  him  on  Wednesday 
or  Thursday,  and  that  he  had  looked  at  his  eye,  Mr.  Flaherty 
said  he  could  not  deny  that.  He  might  have  been  to  him  and 
not  have  mentioned  to  him  afterwards  that  the  stuff  had  not 
been  taken  out.  Brown  always  came  to  him,  as  a  rule;  there 
is  nothing  strange  in  his  having  said  that  he  came  to  him;  he 
did  not  mention  on  Saturday  that  he  had  looked  at  the  eye  on 
Wednesday.  It  was  Mr.  Flaherty's  recollection  that  Saturday 
was  the  first  time  he  knew  about  it. 
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Mrs.  Brown  testified  that  on  Wednesday  night,  when  her 
husband  came  home,  he  asked  her  to  look  in  his  eye,  as  "some- 
thing bothered  him  awful;"  that  he  had  got  one  of  the  men, 
Mr.  Flaherty,  to  look  in  the  eye.  He  went  to  work  the  next 
day,  but  came  home  again,  and  said  his  eye  was  so  sore  he 
could  not  work;  she  advised  him  to  go  to  the  hospital,  and  he 
went.  When  he  returned  he  said  his  eye  was  worse  than  when 
he  went  to  the  hospital,  and  she  asked  him  if  he  were  sure 
they  had  taken  it  out,  and  he  said  they  had.  It  was  the  same 
day,  Friday,  that  he  went  to  Mr.  McCormack's  house,  and  had 
to  go  back  to  the  hospital  at  night.  Her  husband  could  not 
see;  the  eye  was  "perfectly  closed,"  and  she  continued  dropping 
something  into  it  with  a  dropper,  which  was  given  him  at  the 
hospital.  When  he  came  back  from  Providence  his  eye  was 
bothering  him  so  that  he  could  not  see;  he  was  blind  in  that 
eye;  it  was  sore  also.  There  is  no  pain  now,  but  he  cannot 
see.  He  had  been  injured  five  weeks  before  he  went  to  Provi- 
dence; he  went  on  a  Tuesday,  and  she  expected  to  get  money 
on  Wednesday  from  the  insiurance  company,  and  it  did  not 
come;  her  husband  had  received  his  compensation  the  week 
before,  and  she  expected  the  money  to  keep  the  house  until 
her  husband  could  send  her  some;  instead,  she  got  a  letter  from 
the  insurance  company,  requesting  her  husband  to  call  at  the 
oflBce,  and  another  telling  him  "not  to  bother."  Although  her 
husband's  eye  was  sore  when  he  went  to  Providence,  he  thought 
he  would  try  to  work.  Since  then  he  has  been  looking  for 
work  everywhere.  He  worked  two  days  in  two  different  weeks 
at  the  "poor  farm,"  and  was  given  for  the  service  a  bag  of 
flour,  two  quarts  of  beans  and  a  piece  of  pork.  He  is  going 
back  again  "tomorrow."  Provisions  only  are  given,  —  no 
money. 

Dr.  William  J.  Daly,  the  impartial  physician  appointed  by 
the  Industrial  Accident  Board,  reported  on  Nov.  11,  1914,  as 
follows:  — 

Mr.  Brown  has  a  scar  over  his  left  pupillary  area,  reducing  the  vision 
of  his  left  eye  to  ^^oo,  or  less  than  Vio  of  normal.  No  glass  helps.  In 
the  good  eye  his  vision  is  over  90  per  cent,  of  normal. 

He  complains  that  as  a  result  of  loss  of  vision  in  the  left  eye  he  is  un- 
able to  do  satisfactory  work  as  a  ''planer  maker,''  which  I  understand 
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from  him  to  be  a  stone  cutter,  using  machineiy  for  the  woric  He  is 
fearful  lest  he  spoil  valuable  stone,  and  cannot,  because  of  his  doubt 
and  due  to  his  faulty  vision,  keep  up  to  his  mates  on  the  same  piece  of 
work.  He  discharged  himself  volimtarily  from  his  last  work  because 
of  discouragement  due  to  this. 

He  should  go  back  to  work.  He  will  do  better  with  practice,  perhaps, 
by  beginning  with  rougher  and  less  valuable  work  until  he  attains 
something  like  his  original  proficiency.  In  how  far  he  will  attain  this 
end  is  purely  a  matter  of  personal  equation. 

The  Boston  City  Hospital  record  shows  that  Henry  Brown 
was  treated  by  Dr.  Moncrieflf  on  Sept.  5,  1914,  at  the  accident 
room,  the  injury  noted  being  "foreign  body  in  the  eye." 

The  records  of  the  Massachusetts  Charitable  Eye  and  Ear 
Infirmary  show  that  Henry  Brown  was  admitted  to  the  out- 
patient department  Sept.  8,  1914,  for  "iJcer  serpens  left  eye. 
Complication."  History:  "Struck  in  left  eye  with  chip  one 
week  prior  to  admission.  Eye  has  been  sore  ever  since,  rapidly 
getting  worse  for  last  two  days." 

The  evidence  shows  that  this  employee  was  totally  incapaci- 
tated for  work  by  reason  of  a  personal  injury,  arising  out  of  and 
in  the  course  of  his  employment,  received  on  Sept.  2,  1914. 
Said  employee  was  a  planerman,  and  by  reason  of  his  employ- 
ment a  foreign  substance  entered  his  left  eye  and  caused  a 
reduction  of  vision  to  less  than  one-tenth  of  normal,  with 
glasses,  Dr.  William  J.  Daly,  the  impartial  physician,  reporting 
that  no  glass  in  any  way  increased  the  vision  which  remained. 
The  willingness  of  the  employee  to  endeavor  to  obtain  work  is 
shown  by  the  fact  that  he  journeyed  to  Providence,  R.  I.,  where 
he  secured  work  which  he  was  obliged  to  give  up.  Being  in 
great  need  he  also  accepted  employment  at  the  Hawkins  Poor 
Farm,  where  he  performed  unskilled  laboring  work  for  a  period 
totaling  four  days  in  two  weeks,  the  employee  being  paid  for 
his  labor  in  groceries. 

The  conmiittee  of  arbitration  finds  upon  all  the  evidence  that 
the  employee,  Henry  Brown,  has  been  totally  incapacitated  for 
work  as  a  resiJt  of  the  injiury  received  on  Sept.  2,  1914,  to  date, 
said  total  incapacity  continuing;  that  the  employee  is  entitled 
to  compensation  on  account  of  said  total  incapacity,  dating 
from  Sept.  16,  1914,  and  to  continue  during  such  period;  and 
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that  he  is  entitled  to  the  payment  of  additional  compensation 
for  the  specific  injury  to  the  eye  for  a  period  of  fifty  weeks 
from  the  date  of  the  injury,  the  compensation  on  account  of 
incapacity  and  the  loss  of  vision  to  be  at  the  rate  of  $8.93  per 
week. 

The  committee  recommends  that  the  employee  endeavor  to 
perform  his  regular  work,  suggesting  that  he  at  once  offer  his 
services  to  his  former  employer,  and  if  he  finds  that  he  cannot 
perform  the  work  provided,  make  a  diligent  effort  to  secure  any 
other  form  of  employment  which  the  incapacity  due  to  the 
injury  will  not  prevent  him  from  performing. 

This  decision  and  all  findings  regarding  compensation,  or  the 
existence  or  termination  of  incapacity,  are  made  subject  to 
review  and  change  by  the  Industrial  Accident  Board,  if  the 
facts  warrant  such  action,  in  accordance  with  section  12,  Part 
III.,  of  the  Workmen's  Compensation  Act  and  the  general  pro- 
visions of  said  act  and  its  amendments. 

Joseph  A.  Parks. 
Thomas  R.  P.  Gibb. 
Morrill  A.  Gallagher. 
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SUPREME  JXJDICIAL  COURT  DECISIONS. 


Cabb  No.  035, 

Charles  H.  E.  Doherty,  Employee. 
Boston  Herald,  Inc.,  Employer. 
Casualty  Company  of  America,  Insurer. 

Decree  op  the  Supreme  Judicial  Court  on  Appeal.^ 
RuGG,  C.J.  This  case  came  before  the  full  court  at  an  earlier 
sitting.  The  record  then  was  incomplete.  There  had  been  a 
hearing  before  an  arbitration  commission  and  also  before  the 
Industrial  Accident  Board,  but  it  did  not  appear  whether  the 
latter  hearing. was  upon  additional  evidence  or  simply  upon 
the  report  of  the  arbitration  committee.  In  other  respects  the 
record  was  not  plain.  Upon  motion  then  made  a  rescript  was 
sent  in  this  form:  "Decree  reversed,  not  on  its  merits,  but  to 
enable  the  insurer  to  move  in  the  Superior  Court,  on  the  ground 
of  diminution  of  the  record,  that  the  cause  be  recommitted  to 
the  Industrial  Accident  Board  for  correction  and  amplification 
of  the  record.**  Thereafter  the  Superior  Court  acted  and  re- 
manded the  case  in  the  terms  of  the  rescript  by  agreement  of 
counsel.  The  Industrial  Accident  Board  then  proceeded  to  hold 
a  further  hearing,  and,  "revising  the  report  of  the  committee  of 
arbitration  and  the  findings  and  decision  of  the  Industrial  Acci- 
dent Board  on  review,  substitutes  therefor  the  following:  No 
new  evidence  was  presented  at  the  hearing  on  review,  the  de- 
cision of  the  Board  being  based  upon  an  examination  of  the 
record  of  the  evidence  presented  to  the  committee  of  arbitra- 
tion.*' Then  follows  a  summary  of  the  material  evidence  and  a 
transcript  of  the  testimony  of  the  employee.  The  last  quoted 
sentence  was  in  accordance  with  the  rescript.  It  supplied  pmis- 
sions  and  corrected,  the  defects  of  the  earlier  record.  But  the 
Board  went  further  and  itself  made  a  new  finding.    This  was 

>  For  report  of  oommittee  of  arbitration  and  findingg  of  Industrial  Aooident  Board,  see  p.  177, 
Vol.  in.,  Biassaohusetta  Workmen's  Compensation  Cases. 
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beyond  its  power.  "Diminution  of  the  record"  means  incom- 
pleteness in  the  statement  of  the  proceedings,  —  that  it  is  silent 
where  it  ought  to  speak.  The  sending  back  of  a  case  on  this 
ground,  as  stated  in  the  rescript,  was  for  the  purpose  of  enabling 
the  record  of  what  had  happened  to  be  made  correct  and  full. 
But  it  did  not  warrant  the  wiping  out  of  the  old  record  and 
making  a  new  one.  The  Board  had  no  authority  to  make  a 
new  finding.  Objection  upon  this  point  was  seasonably  taken 
by  the  insurer.  But  the  new  finding  does  not  in  our  opinion 
differ  in  essential  respects  from  the  one  made  earlier.  Al- 
though somewhat  informal  the  record  as  a  whole  enables  us  to 
ascertain  what  occurred.  Although  the  proceeding  was  irregu- 
lar, the  substantial  rights  of  the  parties  did  not  require  the 
granting  of  the  motion  of  the  insurer  to  recommit  the  cause  to 
the  Board  at  that  stage.  The  matters  which  supply  the  omis- 
sions of  the  former  report,  together  with  the  substance  of  the 
findings  of  the  Board,  will  be  considered. 

The  motion  of  the  insurer,  as  to  the  additions  to  be  made  to 
the  record  presented  to  the  Board,  was  granted  in  substance 
though  not  in  form.  It  was  the  duty  of  the  Board  to  correct 
and  complete  its  record  fully  so  as  to  conform  to  the  facts.*  It 
was  proper,  if  not  necessary,  for  the  Board  to  set  out  the  evi- 
dence or  the  substance  of  it. 

The  finding  of  the  Board  in  effect  was  that  the  employee  re- 
ceived lead  poisoning  or  plumbism  as  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment.  The  evidence  was 
conflicting  as  to  the  injury  from  which  he  suffered,  but  as  there 
was  testimony  to  the  effect  that  he  had  lead  poisoning,  the 
finding  upon  this  point  must  stand.  (Pigeon's  Case,  216  Mass. 
51.) 

The  point  of  difficulty  is  whether  the  injury  arose  out  of  and 
in  the  course  of  his  employment.  There  must  be  some  evidence 
to  support  the  finding  that  it  did  so  arise.  (Sponatski's  Case, 
220  Mass.  526.) 

The  evidence  that  he  suffered  from  lead  poisoning  had  no 
tendency  to  show  the  source  of  that  poison.  That  must  be 
established  by  other  evidence.  There  was  testimony  that  the 
employee  had  worked  as  a  printer  for  the  employer  for  about 
fifteen  years  as  "a  'bank'  man,  an  'ad'  man  and  as  a  linotype 
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operator,  and  that  he  handled  type  all  the  time  during  that 
period.  His  duties  at  the  time  of  the  injury,  that  is,  on  Jan. 
30,  1914,  were  those  of  a  'bank'  man,  — receiving  and  arrang- 
ing of  type  as  it  is  cast  from  molten  lead  by  the  linotype 
machine.  The  employee  stated  that  *as  the  linotype  operator 
finishes  the  little  takes  they  are  removed  from  the  machine  and 
turned  over  to  the  "bank"  man,'  and  that  it  was  his  duty  to 
*  remove  the  takes  from  the  machine  and  put  them  togetha:.' 
He  had  been  working  on  the  particular  job  of  'bank'  man  for 
about  three  years  prior  to  the  date  of  the  injury." 

There  is  nothing  in  this  evidence  or  elsewhere  in  the  record  to 
show  what  was  the  composition  of  the  type  upon  which  he 
worked;  nor  is  there  anything  to  show  that  lead  fumes  or  lead 
dust  or  any  dangerous  compound  of  lead  is  given  off  in  a  print- 
ing office  or  in  such  handling  of  type  as  that  engaged  in  by  the 
employee  to  such  an  extent  and  in  such  form  as  to  be  likely  to 
be  taken  into  the  human  system  and  to  cause  plumbism.  While 
it  is  quite  possible  that  such  may  be  thie  fact  we  do  not  know  it, 
and  in  our  opinion  it  cannot  be  regarded  as  a  matter  of  common 
knowledge.  The  record  is  bare  of  any  evidence  to  show  that  the 
lead  poisoning  from  which  the  employee  suffered  was  due  to  his 
employment  or  that  it  did  not  come  from  other  sources.  The 
decree,  therefore,  must  be  reversed.  We  are  not  satisfied  upon 
the  record  that  the  case  has  been  fully  tried  upon  this  point. 
It  is  provided  in  the  Workmen's  Compensation  Act,  St.  1911, 
c.  751,  sect.  10,  as  amended  by  St.  1912,  c.  571,  sect.  13,  that 
"No  party  shall  as  a  matter  of  right  be  entitled  to  a  second 
hearing  upon  any  question  of  fact."  This  means  that  the  intro- 
duction of  new  evidence  is  a  matter  of  discretion  ordinarily. 
Commonly  there  should  not  be  a  rehearing.  Where  there  has 
been  a  full  trial  a  final  decree  should  be  entered.  There  may 
have  been  misconception  on  the  part  of  the  arbitration  com- 
mittee, or  the  Industrial  Accident  Board,  as  to  their  power  to 
draw  inferences  from  matters  or  base  conclusions  upon  informa- 
tion outside  the  evidence,  or  for  some  other  reason  the  employee 
may  have  failed  to  present  his  real  case.  The  present  case 
appears  to  be  an  instance  where,  if  the  introduction  of  addi- 
tional evidence  is  desired  by  the  employee,  there  should  be  a 
further  hearing.  The  cause  is  to  be  recommitted  to  the  Indus- 
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trial  Accident  Board,  where  the  employee  may  move  for  a 
hearing  and  for  the  introduction  of  further  evidence.  If  such 
motion  is  granted,  and  upon  further  hearing  new  facts  are 
shown  upon  this  point,  the  case  should  be  considered  anew  upon 
all  evidence  introduced  by  all  parties;  otherwise  a  finding  must 
be  made  against  the  employee. 

So  ordered. 


Case  No.  1114. 

George  T.  Fisher  (Deceased),  Employee. 

Zebulon  L.  Canedy,  Employer. 

General  Accident  Assurance  Corporation,  Ltd.,  Insurer. 

Decree  of  the  Supreme  Judicial  Court  on  Appeal.^ 
Pierce,  J.  The  insurer  contends  that  the  finding  of  the 
majority  of  the  committee  of  arbitration  as  aflSrmed  by  the 
Industrial  Accident  Board,  and  in  turn  by  the  Superior  Court, 
is  not  supported  by  the  evidence  reported.  As  all  the  material 
evidence  is  reported  this  contention  is  open.  (Brightman's 
Case,  220  Mass.  17.) 

On  the  morning  of  the  day  he  died  the  deceased  had  been  at 
work  helping  to  erect  a  stone  crusher.  This  work  involved 
some  heavy  lifting.  About  noon  time,  preparatory  to  the  un- 
loading of  a  steam  roller  from  the  railroad  flat  car,  he  made  six 
or  seven  trips  from  the  car  to  a  pump  about  four  hundred  feet 
away,  and  in  each  instance,  after  filling  two  buckets  with  water 
at  the  pump,  he  returned  to  the  oar,  carrying  the  filled  buckets 
up  a  slight  incline.  Upon  his  return  he  passed  the  buckets  and 
contents  to  a  man  standing  on  the  flat  car. 

He  then  undertook  to  carry  from  a  wagon  to  the  flat  car 
bags  of  coal,  each  weighing  approximately  one  hundred  and 
fifty  to  two  hundred  pounds.  The  first  to  be  taken  was  handed 
to  him  and  carried  by  him  to  the  car;  the  next  bag  was  rested 
by  the  passer  upon  the  rim  of  a  wagon  wheel.  As  the  decedent 
reached  to  take  this  bag  from  the  wheel  the  helper  turned  to 
attend  to  some  other  duty;  he  did  not  see  what  the  deceased 
further  did,  but  within  a  minute  saw  him  lying  on  the  ground 

>  For  report  of  committee  of  arbitration  and  findings  of  Industrial  Aoddent  Board,  eee  p.  439, 
Vol.  ni.,  Maaaaohusetta  Workmen*!  Compensation  Cases. 
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in  a  dying  condition.  He  (the  decedent)  was  breathing,  but 
did  not  speak,  and  died  within  five  minutes. 

The  medical  examiner  reported,  and  it  is  not  disputed,  that 
the  death  was  due  to  heart  disease. 

At  the  hearing  before  the  committee  of  arbitration  the  ex- 
an^iner  stated  that  the  story  told  him  on  the  day  the  decedent 
died  differed  from  the  testimony  given  at  the  hearing,  in  that 
the  story  then  was  that  the  decedent,  after  lifting  a  bag  of  coal 
weighing  from  one  hundred  and  fifty  to  two  hundred  pounds, 
suddenly  fell  to  the  ground,  gasped,  "never  moved  an  arm  or 
an  eyelid,"  "had  not  breathed  at  all  or  moved  a  muscle,"  and 
now  is  "that  he  lived  five  minutes  but  was  imconscious."  He 
further  testified  that  if  the  decedent  had  not  breathed  once, 
"he  woiJd  ascribe  the  lifting  of  the  load  of  one  hundred  and 
fifty  to  two  hundred  pounds  to  be  the  cause  of  death;"  that 
"if  he  lived  five  minutes,  there  are  two  diagnoses.  One  would 
be  a  cerebral  embolism,  thrombus  or  hemorrhage;  the  other 
would  be  an  acute  dilatation  of  the  heart  that  was  not  sufficient 
to  stop  the  heart  immediately,  and  would  be  due  to  the  lifting 
of  the  load  weighing  one  ^hundred  and  fifty  or  two  hundred 
pounds,  or  even  less."  He  also  testified  that  "it  was  apparent 
that  this  final  exertion  was  of  a  character  to  put  the  maximum 
of  work  upon  his  [the  decedent's]  heart,  and  assuming  a  diseased 
heart  muscle  already  tired  or  exhausted,  that  would  be  a  suf- 
ficient cause  for  the  inability  of  the  heart  to  perform  its  work 
so  that  death  resulted."  He  finally  stated  that  "he  did  not 
mean  that  in  his  mind  there  was  a  doubt  under  all  the  circum- 
stances, and  that  under  all  the  circumstances  he  still  held  to 
his  opinion  that  it  was  exertion.  'I  am  simply  taking  all  the 
facts  in  the  case  and  rendering  an  opinion,  and  my  opinion  is 
that  the  man  died  of  dilatation  of  the  heart  caused  by  the 
abrupt  lifting  of  the  load.  The  lifting  of  the  load  was  the  con- 
tributing cause,  —  an  important  factor. '  " 

Dr.  John  P.  Bradford  testified  that  he  had  treated  the  de- 
cedent in  1910  for  acute  articular  rheumatism;  and  that 
"physicians  look  for  affection  of  the  valves  of  the  heart  in  cases 
of  acute  inflanunatory  rheumatism."  Dr.  Thomas  F.  Aiken, 
called  as  an  expert  by  the  insurer,  testified  that  "a  man  who 
had  an  acute  attack  of  articular  rheumatism  invariably  has 
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a  heart  disease  of  the  valvular  type  following.  It  is  expected 
in  almost  every  case.  When  the  valves  have  become  crimped 
and  the  heart  weakened  thereby,  it  would  naturally  be  expected 
that  heart  disease  would  cause  death  either  at  one  time  or 
another." 

The  testimony  of  the  two  physicians  justified  the  medical 
examiner's  assumption  that  the  decedent's  heart  muscle  was 
tired  and  exhausted  before  and  at  the  time  of  his  entry  upon 
his  last  labor^  and  made  reasonable  his  opinion  that  the  de- 
cedent's final  exertions  were,  under  all  the  circumstances,  a  suf- 
ficient cause  for  the  inability  of  the  heart  to  perform  its  work 
so  that  death  resulted. 

It  is  impossible  to  say  that  there  was  no  evidence  upon 
which  the  finding  could  be  made.  The  result  is  that  the  de- 
cree of  the  Superior  Court  must  be  aflSrmed.     (Herrick's  Case, 

217  Mass.  111.) 

So  ordered. 

Case  No.  1214. 

Alma  Reithel,  Widow  of  Erhardt  Reithel,  Employee, 

PoNDViLLE  Woolen  Mills,  Employer. 

Employers'  Liability  Assurance  Corp.,  Ltd.,  Insurer. 

Decree  of  the  Supreme  Judicial  Court  on  Appeal.^ 
RuGG,  C.J.  The  deceased  employee,  Erhardt  Reithel,  was 
employed  as  superintendent  of  a  woolen  mill.  It  was  a  part 
of  his  duty  to  order  from  the  premises  of  the  subscriber  any 
person  or  persons  who  entered  without  permission.  During  his 
employment  he  had  directed  a  considerable  number  of  such 
people  to  leave  the  mill.  One  Bombard  entered  the  premises  of 
the  subscriber  without  permission  in  June,  1914,  interviewed 
and  annoyed  an  employee  named  Mrs.  King,  and  created  a 
disturbance.  Reithel  as  superintendent  ordered  him  to  leave, 
and  he  did  as  directed.  This  occurrence  was  reported  to  the 
manager  of  the  mill,  who  instructed  Reithel,  if  Bombard  again 
appeared  on  the  premises,  to  order  him  out,  and  if  he  did  not 
go,  to  send  for  the  police  authorities.  The  finding  of  the  Indus- 
trial Accident  Board  proceeds  as  follows:  — 

>  For  report  of  committee  on  arlD^^^*^^  <^<^  findings  of  Industrial  Accident  Board,  see  p.  540. 
Vol.  m.,  Massaohueette  Workmen's  Ck>mpensation  Cases. 
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Bombard  appeared  again  on  July  9,  1914,  having  a  revolver  in  his  pos- 
session, and  engaged  Mrs.  King  in  conversation.  He  finally  threatened 
Mrs.  King  with  the  revolver,  and  she  sent  another  employee,  Provost,  to 
the  superintendent,  with  a  request  that  Bombard  be  ordered  from  the 
premised.  In  this  connection  the  evidence  shows  that  a  daughter  of  the 
superintending  employee  also  informed  him  that  Bombard  had  a  revolver 
and  was  going  to  shoot  Mrs.  King.  ''For  God's  sake,  go  and  tend  to  that 
man,"  she  urged.  The  superintendent  thereupon  walked  towards  Bom- 
bard, making  a  motion  towards  the  door,  directing  him  to  go  out.  Bom- 
bard immediately  discharged  the  revolver  at  the  superintendent,  fatally 
injuring  him,  and  afterwards  shot  at  the  employee's  daughter  and  Mrs. 
King. 

This  finding  presents  a  case  of  wholly  unprovoked  murder. 
The  question  is,  whether  this  personal  injury  was  one  "arising 
out  of  and  in  the  course  of"  the  employment  of  Reithel. 
Plainly  it  arose  in  the  course  of  his  employment.  It  came  upon 
him  while  he  was  doing  his  duty  in  the  place  and  manner  re- 
quired by  his  contract  of  hire. 

The  only  point  of  diflSculty  is  whether  it  also  arose  out  of  the 
employment.  The  Industrial  Accident  Board  has  found  that  it 
did.  The  facts  are  not  in  dispute.  The  question  to  be  decided 
is  whether  as  matter  of  law  this  finding  was  erroneous. 

The  employee  was  the  superintendent  of  a  mill.  It  was  a 
part  of  his  general  duty  to  order  trespassers  from  the  premises. 
In  this  respect  he  was  required  to  deal  with  those  more  or  less 
heedless  of  the  rights  of  others  in  their  conduct.  Superimposed 
upon  this  general  obligation  resting  on  him,  by  reason  of  his 
contract  of  employment,  was  a  special  one  respecting  Bombard. 
It  came  into  existence  because  Bombard  on  some  occasion 
within  a  few  weeks  before  the  event  in  question  had  been  upon 
the  premises  of  the  employer.  He  had  come  as  a  trespasser,  he 
had  annoyed  a  woman  employee,  and  he  had  created  a  disturb- 
ance. It  thus  had  appeared  that  he  was  a  disorderly  person. 
His  conduct  on  that  occasion  was  of  suflScient  importance  to 
form  the  subject  of  a  report  by  the  superintendent  to  his  su- 
perior, the  manager  of  the  factory.  In  view  of  these  circum- 
stances the  employee  was  given  a  special  direction  respecting 
Bombard.  His  duty  was  defined  in  this  particular.  He  was  to 
be  ordered  oyt,  and  the  police  were  to  be  summoned  if  he  did 
not  go.     Commonly  such  precautions  are  not  taken  nor  such 
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directions  given  respecting  the  ordinary  trespasser.  They  indi- 
cate that  the  employer  and  employee  realized  that  they  were 
dealing  with  a  maker  of  trouble,  who  was  or  might  be  generally 
lawless  in  his  conduct,  and  who  must  be  treated  accordingly  for 
the  security  of  property  and  the  safety  of  employees  and  others 
who  might  be  upon  the  premises.  The  liability  to  whatever 
personal  injury  might  be  likely  to  arise  in  dealing  with  such 
a  person  was,  therefore,  within  the  contemplation  of  employer 
and  employee  in  establishing  the  boundaries  of  the  latter's  duty. 
That  became  a  risk  of  the  employment.  It  is  not  usual  for 
people  with  whom  a  mill  superintendent  comes  in  contact  to 
commit  crime.  Conduct  of  that  sort  is  not  to  be  presumed  nor 
commonly  expected.  Danger  of  being  assaulted  is  not  the  usual 
concomitant  of  work.  But  when  a  special  duty  arises  to  deal 
with  one  who  is  a  trespasser,  an  annoyer  of  a  woman  employee 
and  a  creator  of  disturbance,  then  a  corresponding  special  risk 
of  personal  violence  arises.  That  duty  and  that  risk  then  be- 
came correlative.  It  hardly  can  be  said  as  matter  of  law, 
under  these  circumstances,  that  danger  of  assault  from  such  a 
creator  of  disturbance  as  Bombard  was  not  incidental  to  the 
doing  of  that  which  ReithePs  contract  of  employment  required 
of  him.  An  element  inherent  in  the  performance  of  the  duty  of 
excluding  trespassers  from  the  property,  and  mischief-makers 
from  the  company,  of  employees  is  that  there  may  be  some 
degree  of  violence  encountered.  Those  required  to  deal  with 
lawless  persons  may  be  treated  with  lawlessness.  The  precise 
form  which  that  risk  may  take  is  not  of  consequence.  Its  un- 
expectedness and  gravity  is  not  the  test.  (Sponatski's  Case,  220 
Mass.  526.)  That  murder  resulted  instead  of  a  broken  bone  is 
of  slight,  if,  indeed,  it  is  of  any,  significance.  This  injury  was 
one  to  which  the  employee  was  exposed  by  reason  of  his  em- 
ployment, and  but  for  the  special  duty  imposed  on  him  re- 
specting Bombard  he  would  not  have  been  in  the  way  of  re- 
ceiving it.  The  causative  danger  was  peculiar  to  his  work.  It 
was  incidental  to  the  character  of  the  employment  and  not 
independent  of  the  relation  of  master  and  servant.  Although 
unforeseen,  and  the  consequences  of  what  on  this  record  appears 
to  have  been  a  crime  of  the  highest  magnitude,  yet  now,  after 
the  event,  it  appears  to  have  had  its  origin  in  a  hazard  con- 
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nected  with  the  employment,  and  to  have  flowed  from  that 
source  as  a  rational  consequence.  Tried  by  the  test  suggested 
in  McNicol's  Case,  215  Mass.  497,  499,  the  injury  seems  to 
have  arisen  in  the  course  of  the  employment. 

Under  our  Workmen's  Compensation  Act  it  is  not  required 
that  the  injury  be  also  an  accident,  differing  in  this  respect 
from  the  English  act,  and  being  more  liberal  to  the  employee. 
But  even  under  the  English  act,  in  the  present  case  the  de- 
pendent would  be  awarded  compensation.  (Trim  Joint  District 
School  Board  v.  Kelly,  1914,  A.  C.  667;  Nishet  v.  Rayne,  1910 
2  K.  B.  689;  Anderson  v.  Balfour,  1910  2  I.  R.  497;  ChaUis  v. 
London  &  South  Western  Railway,  1905  2  K.  B.  164;  Weeks  v. 
Stead,  7  B.  W.  C.  C.  398,  83  L.  J.  K.  B.  1542.)  It  is  not 
necessary  to  discuss  the  English  cases  relied  on  by  the  insurer. 
Many  of  them  are  reviewed  in  McNicol's  Case,  vbi  supra. 
While  it  is  possible  that  some  of  the  English  cases  are  not 
reconcilable  with  each  other,  it  seems  to  us  that  none  are 
opposed  to  the  result  which  we  have  reached. 

Decree  affirmed. 

Case  No    1240. 

Clara  C.   Von  Ette,   Widow  of  Geobge   C.   Von  Ette, 

Employee. 
Globe  Newspaper  Company,  Employer. 
Casualty  Company  of  America,  Insurer. 

Decree  of  the  Supreme  Judicial  Court  on  Appeal.^ 
Crosby,  J.    This  is  an  appeal  from  a  decree  entered  in  the 
Superior  Court  under  the  Workmen's  Compensation  Act.    The 
facts  as  disclosed  by  the  evidence  are  briefly  as  follows:  — 

George  C.  Von  Ette,  the  deceased,  was  in  the  employ  of  the 
Globe  Newspaper  Company,  in  Boston,  as  a  compositor.  He 
met  his  death  on  the  night  of  June  21,  1914.  He  went  to  work 
on  the  evening  of  June  21,  and  his  employment  for  that  night 
would  have  been  finished  at  1.45  o'clock  the  next  morning.  He 
was  last  seen  alive  about  11  o'clock.  His  dead  body  was  found 
the  next  morning  at  3.45  o'clock  upoji  the  ground,  six  stories 

1  For  report  of  oommittee  of  arbitration  and  finding*  of  Industrial  Accident  Board,  aee  p.  664, 
Vol.  m.,  Maaeaohusetts  Workmen's  Compensation  Cases. 
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below  the  floor  where  he  worked.  The  injuries  which  caused 
his  death  resulted  from  falling  from  the  roof  of  the  building 
adjoining  the  room  in  which  he  worked.  When  the  deceased 
left  his  home  to  go  to  work  that  night  he  told  his  wife  that  he 
would  be  at  home  on  the  2  o'clock  car  the  next  morning.  He 
was  apparently  in  good  health;  he  was  cheerful  in  disposition, 
and  there  was  no  evidence  tending  to  show  any  trouble  between 
him  and  his  wife.  He  was  apparently  contented  and  happy. 
He  made  an  appointment  with  one  of  his  fellow  workers  to  visit 
the  new  fish  pier  on  the  next  day.  He  also  made  arrangements 
to  attend  a  recital  on  the  following  Monday  evening,  to  be 
given  by  his  sister.  It  was  a  common  practice  of  the  work- 
men employed  in  the  room  with  the  deceased  to  go  up  on  the 
roof  of  a  building  on  the  employer's  premises  for  the  purpose  of 
getting  fresh  air,  the  compositor's  room  where  the  men  worked 
being  very  warm  in  the  summer  time,  the  temperature  some- 
times being  110  degrees,  and  warmer  than  the  temperature 
outside. 

The  committee  of  arbitration  finds  "that  on  the  morning  of  the 
22d  of  June  the  employee  went  from  the  room  in  which  he  was 
working  to  the  roof,  it  being  a  hot  night  and  he  being  in  need 
of  fresh  air;  and  while  on  the  roof  he  accidentally  slipped 
and  fell  to  the  ground  below,  where  he  met  his  death.  .  .  . 
From  the  room  to  the  roof  below  there  is  a  stairw-ay  of  iron  as 
used  in  ordinary  fire  escapes."  There  was  an  iron  railing 
which  extended  along  the  edge  of  a  part  of  the  roof,  but  there 
was  no  railing  on  that  side  of  the  roof  at  the  place  above  where 
the  body  of  the  deceased  was  found. 

The  committee  further  finds  "that  on  the  night  the  employee 
met  with  the  injury,  following  the  custom  which  had  prevailed 
in  the  establishment,  he  went  up  on  the  roof;  that  it  was  a  hot 
night;  that  the  ventilation  in  the  room  where  he  worked  was 
poor  and  he  went  out  to  get  the  fresh  air;  that  the  building 
adjoining  the  roof  on  which  the  employee  went  was  the  prop- 
erty of  the  employer.  There  is  no  evidence  in  the  case  pointing 
to  any  other  reason  for  his  going  up  on  the  roof  except  .  .  . 
to  get  away  from  the  heat  and  get  into  the  fresh  air,  and  we 
further  find  that  in  so  doing  he  was  within  the  scope  of  his 
employment,  and  that  the  injury  arose  out  of  and  in  the  course 
of  his  employment." 
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The  Industrial  Accident  Board  took  two  views  of  the 
premises,  one  in  the  daytime  and  the  other  at  night,  and  made 
a  decision  based  upon  its  observations  taken  at  the  views,  upon 
the  evidence  heard  by  the  committee  of  arbitration,  and  upon 
other  evidence  presented  at  the  hearing  on  review.  The  record 
contains  all  of  the  evidence  presented  to  the  committee  and  to 
the  Board. 

One  of  the  oflSce  rules  of  the  employer  posted  on  the  premises 
was  as  follows:  "No  employee  shall  leave  the  composing  room 
during  working  hours  except  on  office  business  without  permis- 
sion of  the  man  in  charge."  The  Board  finds  that  there  was  an 
established  custom  among  the  employees,  known  to  the  em- 
ployer, to  go  up  on  the  roof  for  the  purpose  of  obtaining  fresh 
air,  and  that  it  was  an  incident  of  the  employment  of  the 
deceased  to  go  up  on  the  roof.  The  Board  also  finds  as  follows: 
"That  some  time  towards  midnight  of  June  21,  or  early  in  the 
morning  of  June  22,  the  employee  went  from  the  room  in  which 
he  was  working,  the  room  being  hot  and  the  work  being  slack, 
to  the  roof  of  the  Devonshire  Street  building,  which  is  a  part  of 
the  "Globe'*  premises,  he  being  in  need  of  fresh  air  and  it  being 
customary  to  use  this  roof  for  that  purpose,  and  that  while  on 
this  roof  he  accidentally  walked  over  the  edge  or  became  dizzy 
and  slipped  off  into  the  areaway  and  fell  to  his  death.  We 
find  that  on  going  up  on  said  roof  he  was  acting  within  the 
scope  of  his  employment,  and  that  his  death  was  the  result  of 
injuries  arising  out  of  and  in  the  course  of  his  employment. 
We  find  that  he  did  not  commit  suicide  and  that  he  was  not 
under  the  influence  of  liquor." 

The  insurer  contended  that  the  findings  made  by  the  com- 
mittee and  by  the  Board  were  not  warranted,  and  requested 
the  Board  to  rule  that,  as  matter  of  law,  no  compensation 
could  be  awarded.  Whether  this  ruling  should  have  been  given 
depends  upon  the  questions:  (1)  Did  the  deceased  voluntarily 
take  his  own  life,  or  was  his  death  the  result  of  a  condition  of 
intoxication,  or  was  it  due  to  his  accidentally  falling  from  the 
roof?  (2)  If  the  injury  and  death  resulting  therefrom  was  due 
to  an  accident,  did  the  injury  arise  out  of  and  in  the  course  of 
the  employment  of  the  deceased? 

If  the  deceased  met  with  his  injury  by  reason  of  his  serious 
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and  willful  misconduct  no  compensation  can  be  awarded,  and  it 
may  be  conceded  that  if  he  voluntarily  took  his  life,  or  if  his 
fall  from  the  roof  was  due  to  a  condition  of  intoxication,  the 
ruling  requested  should  have  been  given.  It  has  been  held 
repeatedly  that,  in  cases  arising  under  the  act,  in  order  that  an 
award  of  compensation  may  be  made,  the  burden  of  proof  rests 
upon  the  claimant  to  show  by  a  preponderance  of  the  evidence 
that  an  injury  occurred  and  that  it  arose  out  of  and  in  the 
course  of  the  employment.  The  determination  of  these  issues 
cannot  be  left  to  speculation,  surmise  or  conjecture.  If  the 
evidence  upon  the  questions  involved  is  slender,  but  is  sufficient 
to  satisfy  a  reasonable  man,  a  case  has  been  made  out  in  favor 
of  the  claimant.  A  finding  of  the  Industrial  Accident  Board  is 
not  to  be  set  aside  if  warranted. by  the  evidence,  although  we 
might  feel  that  a  different  conclusion  would  have  been  reached 
by  us  if  we  had  been  called  upon  to  decide  the  question  in  the 
first  instance.  If  this  claimant  were  required  to  prove  affirma- 
tively all  the  facts  and  circumstances  attending  her  husband's 
death  by  direct  evidence,  it  is  plain  that  her  claim  would  fail, 
but  she  is  not  limited  to  such  proof.  She  may  show  the 
existence  of  such  facts  as  would  warrant  the  inference  that  her 
husband  did  not  commit  suicide  and  did  not  meet  \\dth  his 
death  as  the  result  of  intoxication.  (Com.  v.  Doherty,  137 
Mass.  245;  Com.  v.  Kennedy,  170  Mass.  18,  25;  Colburn  v. 
Spencer,  177  Mass.  474;  Bigwood  v,  Boston  &  Northern  Rail- 
way, 209  Mass.  345;  Sponatski's  Case,  220  Mass.  526.)  There 
was  no  evidence  of  suicide,  and  therefore  the  presumption 
against  the  commission  of  a  crime  is  enough  to  support  the 
finding  on  that  point.  (Commonwealth  v.  Mink,  123  Mass. 
422;  Sponatski's  Case,  220  Mass.  526;  Furnivall  v.  Johnson's 
Iron  and  Steel  Company,  Ltd.,  5  B.  W.  C.  C.  43.)  There  was 
no  evidence  to  show  that  he  was  under  the  influence  of  liquor. 
The  Board  having  found  that  the  employee  did  not  commit 
suicide  and  was  not  under  the  influence  of  liquor,  and  no  other 
cause  of  death  having  been  suggested  except  that  he  acci- 
dentally fell  off  the  roof,  we  cannot  say  that  the  finding  of  the 
Board  that  his  death  was  accidental  was  not  warranted. 

The  insurer  further  contends  that  the  evidence  does  not  war- 
rant a  finding  that  the  employee's  death  arose  out  of  and  in  the 
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course  of  his  employment.  If  we  assume  that  it  would  be  a 
violation  of  the  rule  to  go  up  on  the  roof  during  working  hours, 
without  seeking  permission,  for  the  purpose  of  obtaining  fresh 
air,  the  question  is  whether  the  rule  was  in  force  at  the  date  of 
Von  Ette's  death,  or  whether  it  had  been  waived  by  the  em- 
ployer. There  was  ample  evidence  of  a  general  practice  of  the 
men  who  worked  in  the  composing  room  to  go  up  on  the  roof  to 
get  fresh  air  and  cool  off  on  hot  nights  and  that  such  practice 
was  known  to  the  employer.  We  are  of  opinion  that  the  Board 
was  warranted  in  finding  that  the  rule  was  not  in  force  but  had 
become  a  dead  letter  at  the  time  of  the  accident.  (McNee  c. 
Cobum  Trolly  Track  Company,  170  Mass.  283;  Sweetland 
V.  Lynn  &  Boston  Railroad,  177  Mass.  574;  Boyle  v.  Columbia 
Fire  Proofing  Company,  182  Mass.  93,  98;  Brady  v.  New  York, 
New  Haven  &  Hartford  Railroad,  184  Mass.  225;  Cutts  v. 
Boston  Elevated  Railway,  202  Mass.  450,  456;  Crowley  v. 
A.  O.  H.  Widows  and  Orphans  Fund,  222  Mass.) 

The  question  whether  the  injury  arose  out  of  and  in  the 
course  of  the  employment  is  one  of  some  diflSculty.  A  ma- 
jority of  the  court  are  unable  to  say  that  the  finding  of  the 
Board  was  wrong.  The  accident  happened  upon  the  premises 
of  the  employer,  and  we  think,  in  view  of  the  practice  which 
might  have  been  found  to  exist  under  which  the  men  went 
up  on  the  roof  for  fresh  air,  that  the  act  of  the  deceased  in  going 
there  on  a  warm  night  was  not  necessarily  outside  his  employ- 
ment, but  could  have  been  found  to  be  incidental  thereto.  An 
injury  to  a  workman  may  arise  out  of  and  in  the  course  of  his 
employment,  even  if  he  is  not  actually  working  at  the  time. 
(Sundine's  Case,  218  Mass.  1;  Boyle  v.  Columbian  Fire  Proof- 
ing Company,  182  Mass.  93;  Blovelt  v.  Sawyer  (1904),  1  K.  B. 
271;  Moore  v.  Manchester  Liners,  3  B.  W.  C.  C.  527.) 

The  fact  that  the  unprotected  place  upon  the  roof  where  it 
is  found  the  deceased  fell  off  is  23  feet  away  from  the  foot  of 
the  stairway  is  not  decisive  against  the  claimant.  He  could 
have  been  found  to  be  rightfully  upon  the  roof,  and  was  not 
boimd  to  remain  at  the  foot  of  the  stairs  or  on  any  particular 
part  of  the  roof.  We  cannot  say  as  matter  of  law  that  the 
Board  was  not  warranted  in  finding  that  the  injury  arose  out  of 
and  in  the  course  of  the  employment  even  if  the  deceased  fell 
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from  the  roof  at  a  place  23  feet  from  the  stairway.  We  cannot 
say  that  the  Board  has  drawn  inferences  which  no  reasonable 
man  could  draw,  and  for  that  reason  we  cannot  set  aside  its 
findings.  Upon  principle,  aside  from  authority,  the  findings  of 
the  Industrial  Accident  Board  were  warranted;  the  conclusion 
which  we  have  reached  is  abundantly  supported  by  the  deci- 
sions of  the  English  courts.  (Marshall  v.  Owners  of  Steamship 
Wild  Rose  (1910),  A.  C.  486;  Fletcher  v.  Ship  Duchess  (1911), 
A.  C.  671.) 

We  have  examined  all  the  questions  raised  by  the  appeal 
but  do  not  discover  any  reversible  error.  The  evidence  ad- 
mitted by  the  committee  against  the  objection  of  the  insurer, 
even  if  incompetent,  did  not  in 'our  opinion,  injuriously  affect 
the  substantial  rights  of  the  insurer.  (St.  1913,  c.  716.)  A 
majority  of  the  court  are  of  opinion  that  the  entry  should  be 

Decree  affirmed. 

Case  No.  1244. 

Catherine  M.  Gove,  Mother  of  Guy  R.  Gove  (Deceased), 

Employee. 
Morris  Brooker,  Employer. 
Royal  Indemnity  Company,  Insurer. 

Decree  of  the  Supreme  Judicial  Court  on  Appeal.^ 
LoRiNG,  J.  On  June  26,  1914,  the  deceased  with  his  father 
went  to  work  for  one  Brooker  "to  put  up  the  rough  work*  of 
the  stairs  that  is  done  before  the  house  is  plastered"  in  a 
building  under  construction  for  which  Brooker  was  a  sub- 
contractor. The  next  day  the  deceased  while  at  work  lost  his 
balance,  fell  and  was  instantly  killed. 

It  appeared  in  the  evidence  that  during  the  year  preceding 
his  death  the  deceased,  who  was  twenty-three  years  of  age,  had 
been  studying  at  Boston  University,  and  for  that  purpose  had 
worked  but  six  months  during  that  year.  It  further  appeared 
that  his  earnings  during  the  year  before  the  accident  amounted 
to  $500  to  $600.  His  mother  testified  that  the  deceased  "took 
some  of  her  money  for  car  fares  and  lunches  and  other  different 

i  For  report  of  committee  of  arbitration  and  findings  of  Indiistrial  Accident  Board,  see  p.  £81, 
Vol.  III.,  Maaeaohuaetts  Workmen's  Compensation  Cases. 
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expenses"  and  handed  the  balance  of  his  earnings  to  her,  "and 
if  he  wanted  anything  in  the  way  of  clothing,  or  anything  of 
that  sort,  he  always  came  to  me  and  I  gave  him  the  money. 
...  I  think  the  college  tuition  was  $90.  ...  I  do  not 
think  altogether  his  expenses  were  as  much  as  $150."  The 
committee  of  arbitration  found  that  "during  the  year  pre\'ious 
to  his  injury  he  worked  six  months,  and  during  that  six  months 
his  earnings  were  $550,  or  an  average  weekly  wage  of  $21.15; 
that  out  of*  this  $550,  $150  was  paid  [by]  him  for  clothing, 
tuition  and  incidentals,  making  an  average  of  $15.38  which  he 
contributed  weekly  to  the  support  of  his  mother,  Catherine  M. 
Gove,  she  being  dependent  upon  him  for  support  to  the  amount 
of  $15.38  a  week.  We  therefore  find  that  he  received  an  injury 
arising  out  of  and  in  the  course  of  his  employment,  which 
resulted  in  his  death  on  June  27,  1914,  and  that  his  mother  is 
entitled  to  compensation  at  the  rate  of  $7.27  a  week  for  a  period 
of  three  hundred  weeks  from  the  date  of  the  injury.  We  also 
find  that  he  lived  at  the  home  of  his  father  and  mother  and 
paid  nothing  for  his  board,  and  that  his  board  was  worth  $5  a 
week,  and  we  make  no  deduction  from  the  dependent  mother 
on  account  of  the  board  furnished  by  the  father." 

A  review  was  claimed. 

The  Industrial  Accident  Board  on  review  confirmed  the  find- 
ings of  the  committee  of  arbitration.  In  addition,  they  found 
that  the  deceased  had  "lost"  twenty-six  weeks  during  the  pre- 
ceding year  within  Part  V.,  section  2,  clause  4  of  the  Work- 
men's Compensation  Act.^  They  further  found  that:  "If  the 
average  weekly  wages  should  be  figured  in  accordance  with  the 
second  portion  of  the  section  above  quoted,  that  is,  by  [with] 
regard  to  the  average  weekly  amount  which  during  the  twelve 
months  previous  to  the  injury  was  being  earned  by  a  person  in 

»  St.  1911,  c.  761,  Part  V..  $  2.  cl.  4,  is  as  follows:  — 

"Average  weekly  wages  shall  mean  the  earnings  of  the  injured  employee  during  the  period  of 
twelve  calendar  months  immediately  preceding  the  date  of  the  injury,  divided  by  fifty-two;  but 
if  the  injured  employee  loet  more  than  two  weeks'  time  during  such  period  then  the  earnings  for 
the  remainder  of  such  twelve  calendar  months  shall  be  divided  by  the  number  of  weeks  remaining 
after  the  time  so  lost  has  been  deducted.  Where,  by  reason  of  the  shortness  of  the  time  durinc 
which  the  employee  has  been  in  the  employment  of  his  employer,  or  the  nature  or  t^ms  of  the 
employment,  it  is  impracticable  to  compute  the  average  weekly  wages,  as  above  defined,  regard 
may  be  had  to  the  average  weekly  amount  which,  during  the  twelve  months  previous  to  the  in- 
jury, was  being  earned  by  a  person  in  the  same  grade  employed  at  the  same  work  by  the  same 
employer;  or,  if  there  is  no  person  so  employed,  by  a  person  in  the  same  grade  employed  in  the 
same  class  of  employment  and  in  the  same  district.'* 
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the  same  grade  employed  at  the  same  work  by  the  same  em- 
ployer, the  average  would  remain  unchanged.  If  figured,  also, 
on  the  basis  of  the  average  weekly  wages  earned  by  a  person  in 
the  same  grade  employed  in  the  same  class  of  employment  and 
in  the  same  district,  the  average  is  $21.15.  Therefore,  the 
average  weekly  wage  reported  by  the  committee  is  correct." 

The  Board  denied  six  rulings  asked  for  by  the  insurer  so  far 
as  they  were  inconsistent  with  their  findings. 

Insurer^s  Request  for  Rtdings. 

I.  On  alt  the  evidence  the  Board  must  find  that  the  applicant,  Cath- 
erine M.  Gove,  is  not  entitled  to  compensation. 

II.  On  all  the  evidence  the  Board  must  find  that  Guy  R.  Gove,  at 
the  time  he  sustained  the  injuries  which  resulted  in  his  death,  was  not  an 
employee  of  Morris  Brooker  within  the  meaning  of  the  Workmen's  Com- 
pensation Act. 

III.  On  all  the  evidence  the  Board  must  find  that  the  sum  of  $5  per 
week  which  was  held  by  the  committee  of  arbitration  to  be  a  fair  charge 
for  board  paid  to  the  applicant  by  the  said  Guy  R.  Gove  during  the  year 
previous  to  his  death  should  be  deducted  from  any  award  made  to  the 
applicant  in  this  case. 

IV.  On  all  the  evidence,  and  upon  the  report  of  the  committee  on 
arbitration,  the  deceased  Guy  R.  Gove  contributed  the  amount  of  $5  per 
week  for  his  living  expenses  to  his  mother,  Catherine  M.  Gove,  and  such 
amount  should  be  deducted  from  any  award  to  the  said  Catherine  M. 
Gove  in  this  case. 

V.  On  all  the  evidence  it  does  not  appear,  as  was  found  by  the  com- 
mittee of  arbitration,  that  the  board  of  the  deceased  was  furnished  by 
his  father. 

VI.  In  determining  the  average  weekly  wages  of  the  deceased  Guy 
R.  Gove,  the  total  amount  earned  in  the  year  previous  to  his  death 
should  be  divided  by  52.  It  does  not  appear  on  all  the  evidence  that 
any  time  was  lost  by  the  deceased  within  the  meaning  of  the  word  "lost" 
as  used  in  the  Workmen's  Compensation  Act. 

1.  The  evidence  warranted  the  finding  that  the  deceased  was 
an  employee  of  Brooker  at  the  time  he  fell.  His  father  testi- 
fied: "I  made  the  arrangements  with  Mr.  Brooker  for  this  job. 
...  I  was  to  work  by  the  day  at  $4.40,  and  it  was  the 
same  way  for  the  boy."  Brooker  testified  that  the  father  of 
the  deceased  "agreed  to  so  much  a  flight  for  this  job,  $2  a  flight. 
...  I  paid  him  at  the  rate  of  $4.40  because  he  did  not 
finish  that  job."    In  this  conflict  of  testimony  the  committee 
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and  the  Board  were  warranted  in  believing  the  father  and  find- 
ing that  the  deceased  was  an  employee  of  Brooker. 

2.  The  Board  was  right  in  not  deducting  $5  a  week,  the 
value  of  the  board  which  the  dependent  furnished  to  the 
deceased. 

The  ruling  of  the  Board  on  this  point  is  concluded  by  the 
decision  in  Murphy's  Case,  218  Mass.  278.  The  insurer  has 
sought  to  distinguish  the  case  at  bar  from  the  decision  in  that 
case  on  the  ground,  first,  that  in  that  case  the  deceased  con- 
tributed all  his  earnings  to  the  dependent,  and  secondly,  on  the 
ground  that  whatever  the  rule  may  be  in  ascertaining  the 
amount  of  compensation  to  be  paid  to  a  dependent,  the  value 
of  the  board  received  by  the  deceased  is  to  be  deducted  in 
ascertaining  the  amount  of  his  contribution  made  by  the 
deceased  to  the  dependents  within  the  latter  part  of  Part  IL, 
section  6^  of  the  Workmen's  Compensation  Act.  But  the  de- 
cision made  in  the  Murphy  case  covers  both  points,  although 
the  particular  contentions  now  made  were  not  made  in  that 
case,  and  therefore  were  not  in  terms  directly  discussed  by  the 
court  in  making  that  decision.  In  Murphy's  case  the  deceased 
handed  the  dependent  (his  father)  all  his  earnings,  amounting 
to  $5.67.  But  it  appeared  in  that  case  that  the  father  main- 
tained the  deceased  (his  minor  son),  furnishing  him  his  board, 
lodging  and  clothing  which  cost  at  least  $2.50  a  week.  If  the 
value  of  the  board,  lodging  and  clothing  furnished  by  the  de- 
pendent to  the  deceased  is  to  be  deducted  in  ascertaining  the 
amount  of  the  contribution  made  by  the  deceased  to  the  de- 
pendent, the  deceased  in  Murphy's  case  did  not  contribute  all 
his  wages.  The  amount  of  his  contribution  on  that  basis  would 
have  been  $5.67  (the  amount  of  his  wages)  less  $2.50,  the  value 
of  the  board,  lodging  and  clothing  furnished  to  him  by  his 
father  (the  dependent);  that  is  to  say,  the  deceased  in  Mur- 
phy's case  on  that  basis  contributed  a  part  only  of  hb  wages  to 

1  The  latter  port  of  St.  1911,  o.  751,  Part  11.,  {  6.  is  as  follows:  — 

"  If  the  employee  leaves  dependents  only  partly  dependent  upon  his  eaminis  for  support  at 
the  time  of  his  injury,  the  association  shall  pay  such  dependents  a  weekly  compensation  equal 
to  the  same  proportion  of  the  weekly  pasrments  for  the  benefit  of  persons  wholly  dependent  as 
the  amount  contributed  by  the  employee  to  such  partial  dependents  bears  to  the  annual  earninsi 
of  the  deceased  at  the  time  of  his  injury.  Where  weekly  pasrments  have  been  made  to  an  injured 
employee  before  his  death,  the  compensation  to  dependents  shall  begin  from  the  date  of  the  last 
of  such  payments,  but  shall  not  continue  more  than  three  hundred  wedu  from  the  date  oi  the 
injury." 
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his  father  the  dependent.  It  is  apparent,  therefore,  that  Mur- 
phy's case  is  a  decision  denying  the  correctness  of  both  of  the 
contentions  now  made  by  the  insurer. 

In  view  of  the  fact  that  the  contentions  now  made  by  the 
insurer  were  not  directly  made  and  therefore  not  discussed  in 
Murphy's  case,  and  because  of  insistence  of  counsel  in  the  case 
at  bar  upon  authority  of  Tamworth  Colliery  Co.  v.  Hall,  A.  C. 
(1911),  665,  we  add  a  further  word  to  the  explanation  of  the 
matter  given  in  that  case. 

When  an  employee  receives  and  is  killed  by  a  personal  injury 
arising  out  of  and  in  the  course  of  his  employment,  and  by 
reason  thereof  a  claim  is  made  under  the  Workmen's  Compensa- 
tion Act,  two  questions  arise,  namely;  first,  was  the  claimant 
in  whole  or  in  part  dependent  upon  the  deceased,  and  secondly 
if  he  was,  what  is  the  amount  to  be  paid  the  dependent  under 
Part  II.,  section  6  of  the  act? 

So  far  as  the  first  question  is  concerned  there  is  no  substantial 
difference  between  our  Workmen's  Compensation  Act  (St. 
1911,  c.  751,  Part  IL,  §  6)  and  the  English  Workmen's  Com- 
pensation  Act  (6  Edw.  VII.  ch.  58,  §  13,  cl.  4).  For  that 
reason  decisions  under  the  English  act  upon  the  first  question 
are  authorities  to  be  considered  with  respect  to  that  question 
under  our  act.  Tamworth  Colliery  Co.  v.  Hall,  vM  supra,  was 
in  terms  a  decision  upon  the  first  of  these  two  questions, 
although  in  effect  it  was  also  a  decision  upon  the  second.  The 
deceased  in  that  case  handed  to  his  father  all  his  wages, 
amounting  to  6s.  lid.  a  week.  "This  sum  was  admitted  to  be 
no  more  than  sufficient  to  pay  for  his  [the  deceased's]  main- 
tenance." But  it  also  appeared  in  that  case  that  the  deceased 
was  "able  to  lather,  shave  and  cut  hair,"  and  that  he  helped 
his  father  out  of  hours  in  his  occupation  of  a  barber.  The 
father  "estimated  the  loss  to  the  business  consequent  on  the 
death  of  the  deceased  at  6s.  a  week."  Under  these  circum- 
stances it  was  held  by  the  House  of  Lords  that  in  determining 
whether  the  father  was  or  was  not  in  fact  dependent  upon  the 
deceased  all  the  circumstances  had  to  be  considered,  including 
the  value  of  the  maintenance  received  by  the  deceased  from  his 
father  and  the  value  of  the  services  rendered  out  of  hours  by  the 
deceased  to  his  father.    And  the  decision  of  the  coimty  judge. 
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who  felt  bound  as  matter  of  law,  under  the  circumstances  stated 
above,  to  find  that  the  father  was  not  dependent  upon  the 
deceased,  was  set  aside. 

But  on  the  second  of  the  two  questions  stated  above,  namely, 
what  sum  is  to  be  paid  to  the  dependent  as  "a  weekly  com- 
pensation" under  Part  II.,  section  6  of  our  Workmen's  Com- 
pensation Act  in  case  the  first  question  of  fact  is  decided  in 
favor  of  the  person  who  claims  to  have  been  dependent  upon 
the  deceased,  the  decision  in  Tamworth  Colliery  Co.  v.  Hall  and 
the  principles  on  which  it  was  decided  are  of  no  consequence. 

It  is  provided  in  the  English  act  that  in  case  the  deceased 
workman  left  dependents  in  part  dependent  upon  his  earnings, 
the  amount  payable  is  "such  sum"  as  "may  be  determined 
...  to  be  reasonable  and  proportionate  to  the  injury  to  the 
said  dependents"  (6  Edw.  VII.  Sched.  1,  (a)  (ii)  );  that  is  to 
say,  the  amount  of  compensation  to  be  paid  under  the  English 
Workmen's  Compensation  Act  is  measured  by  the  injury  caused 
to  the  dependents  by  the  death  of  the  deceased.  In  other 
words,  the  measure  of  compensation  under  the  English  act  b  . 
the  same  as  that  provided  by  Lord  Campbell's  act  (9  and  10 
Vict.  c.  93)  as  the  measure  of  compensation  to  be  made  for 
tortiously  causing  the  death  of  one  upon  whom  the  plaintiffs 
were  dependent. 

But  the  principle  of  Lord  Campbell's  act  *has  never  been 
adopted  under  any  circumstances  in  Massachusetts.  Fifty 
years  before  the  enactment  of  Lord  Campbell's  act  the  Legis- 
lature of  Massachusetts  adopted  the  policy  of  imposing  a 
penalty  for  wrongfully  causing  the  death  of  another,  and  the 
penalty  so  imposed  was  given  as  a  gratuity  to  those  who  were 
dependent  upon  the  deceased.  That  policy  has  been  continued 
in  Massachusetts  down  to  the  present  time.  (See  Hudson  v. 
Lynn  &  Boston  Railroad,  185  Mass.  510;  Brooks  v.  Fitchburg 
&  Leominster  Railway,  200  Mass.  8;  Boott  Mills  v.  Boston  & 
Maine  Railroad,  218  Mass.  5820  With  this  policy  of  Massa- 
chusetts as  to  the  way  in  which  the  wrongful  causing  of  the 
death  of  a  human  being  was  to  be  dealt  with,  it  is  not  surpris- 
ing to  find  that  in  enacting  the  Workmen's  Compensation  Act 
the  Legislature  did  not  adopt  the  English  measure  of  the  com- 
pensation to   be   made  to  dependents   in   case   the  deceased 
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employee  was  killed  by  an  injury  received  in  the  course  of  and 
arising  out  of  his  employment.  In  place  of  following  the 
English  rule  (the  amount  of  injury  caused  to  the  dependents) 
the  Legislature  adopted  the  wages  of  the  deceased  as  the  basis 
by  which  the  amount  to  be  paid  was  to  be  measmred.  They 
provided  that  where  the  claimant  was  wholly  dependent  upon 
the  deceased  one-half  of  his  average  weekly  wages  (within  a 
maximum  and  minimum  amount  there  stated)  should  be  allowed 
for  a  period  of  three  himdred  weeks  from  the  date  of  the  injury. 
Where  the  claimant  is  wholly  dependent  upon  the  deceased  it  is 
of  no  consequence  whether  he  contributed  all  his  wages  or  only 
a  fraction  of  them  to  the  dependent,  and  it  is  of  no  consequence 
whether  the  deceased  did  or  did  not  receive  any  benefit  from 
the  dependent.  The  sum  to  be  paid  is  measured  by  the  wages 
of  the  deceased,  not  by  the  injury  done  to  the  dependent. 
Where  the  dependents  were  only  partly  dependent  upon  the 
earnings  of  the  deceased  the  amount  to  be  paid  is  "a  weekly 
compensation  equal  to  the  same  proportion  of  the  weekly  pay- 
ments for  the  benefit  of  persons  wholly  dependent  as  the 
amount  contributed  by  the  employee  bears  to  the  annual 
earnings  of  the  deceased  at  the  time  of  his  injury.''  The 
amount  to  be  paid  in  case  the  dependent  was  partly  dependent 
only  is  to  be  a  portion  of  that  paid  in  case  of  those  wholly  de- 
pendent, and  the  amount  is  to  be  determined  on  the  same  basis; 
that  is  to  say,  it  is  to  be  measured  not  by  the  injury  done  the 
dependent,  but  by  that  portion  of  the  average  weekly  wages  of 
the  deceased  which  the  amount  of  his  wages  contributed  by 
him  to  the  dependents  bore  to  the  amount  of  his  annual  earn- 
ings, without  regard  to  the  benefits,  if  any,  received  by  the 
deceased  from  the  dependents. 

The  insmrer  in  the  case  at  bar  made  the  further  contention 
that  the  rule  adopted  by  the  Board  was  inconsistent  with 
itself.  His  argument  in  this  connection  is  that  if  no  deduction 
is  to  be  made  from  the  amount  of  wages  of  the  deceased  by 
reason  of  board  which  was  worth  $5  a  week,  no  deduction  ought 
to  have  been  made  by  reason  of  the  $150  spent  by  the  deceased 
"for  clothing,  tuition  and  incidentals."  But  the  two  stand  on 
different  footings.  It  appears  that  the  deceased  handed  sub- 
stantially all  of  his  earnings  to  his  mother;  that  when  he  wished 
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to  spend  money  for  "clothing,  tuition  and  incidentals"  he  pro- 
cured the  necessary  money  from  her.  So  far  as  these  matters 
are  concerned  it  is  plain  that  his  mother  acted  as  his  banker. 
He  did  not  make  a  contribution  to  his  mother  of  all  his  earn- 
ings. It  appears  that  "he  took  some  of  the  money  for  car 
fares  and  lunches  and  other  different  expenses"  before  he 
handed  anything  to  his  mother.  The  sums  deducted  by  him 
for  these  purposes  before  handing  anything  to  his  mother  stood 
not  on  the  same  footing  as  the  money  he  got  from  his  mother 
to  spend  in  "clothing,  tuition  and  incidentals."  The  dis- 
tinction between  the  two  is  that  in  one  case  he  obtained  a 
benefit  from  the  common  fund  to  which  he  made  a  contribution, 
and  in  the  other,  that  he  spent  some  money  on  his  own  account 
out  of  his  wages  before  he  contributed  the  balance  to  the  de- 
pendent, his  mother. 

3.  The  next  contention  made  by  the  insurer  is  that  in  deter- 
mining the  average  weekly  wages  of  the  deceased  the  time 
during  which  he  elected  not  to  work  in  order  to  pursue  his 
studies  at  the  imiversity  is  not  time  "lost"  within  the  provi- 
sion of  Part  v.,  section  2,  clause  2.  We  do  not  find  it  neces- 
sary to  consider  this  question  because  there  was  no  evidence  on 
which  it  could  have  been  found  (or  at  least  impliedly  found,  as 
it  was  impliedly  found  both  by  the  committee  of  arbitration 
and  by  the  Industrial  Accident  Board)  that  the  deceased  worked 
as  an  employee  during  the  year  next  preceding  his  accident. 
The  father  of  the  deceased  testified  that  in  the  particular  work 
on  which  the  deceased  was  employed  when  he  met  his  death 
both  he  and  his  son  were  working  by  the  day.  But  nowhere 
did  he  testify  that  at  any  other  time  during  the  preceding  year 
had  he  or  his  soil  worked  by  the  day.  The  father  testified  that 
during  the  year  he  had  worked  for  other  contractors;  that  he 
had  worked  "nearly  all  summer  for  Mr.  O'Connor,"  and  "we 
had  worked  also  for  Mr.  Gerlach  and  Lamson  &  Seeley  during 
the  past  year."  He  further  testified,  "I  have  worked  for  so 
much  a  job,  but  this  job  was  not  that  way."  Beyond  that 
there  was  no  testimony  by  the  father  of  the  deceased  as  to  the 
basis  on  which  he  and  his  son  worked  for  other  persons  during 
the  year  next  preceding  the  injury  here  in  question.  O'Connor 
testified  that  the  deceased  and  his  father  worked  for  him  "last 
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year  and  this  year."  "They  went  to  work  for  me  just  after 
Labor  Day,  1913.'*  "I  always  employed  them  by  the  piece." 
O'Connor  testified  that  the  job  which  began  on  Labor  Day, 
1913,  lasted  five  or  six  weeks,  and  "another  job  came  in  May, 
1914,"  and  the  father  and  son  had  just  completed  that  job 
when  he  began  the  work  here  in  question. 

Under  these  circumstances  the  case  comes  within  the  last 
clause  of  Part  V.,  section  2,  clause  4,  namely,  "Where  ...  it 
is  impracticable  to  compute  the  average  weekly  wages  as 
above  defined,  regard  may  be  had  to  the  average  amount  .  .  . 
earned  ...  by  a  person  in  the  same  grade  employed  in  the 
same  class  of  employment  and  in  the  same  district."  It  ap- 
peared that  the  deceased  was  a  member  of  the  union,  and 
that  the  imion  rate  of  wages  was  $4.40  a  day. 

The  entry  must  be 

Decree  affirmed. 

Case  No,  1264. 

WiLLL^M  DuRNEY,  Emphyee. 

Revere  Rubber  Company,  Employer. 

American  Mutual  Liability  Insurance  Company,  Insurer. 

Decree  of  the  Supreme  Judicial  Court  on  Appeal.^ 
Carroll,  J.  The  employee  was  injured  Sept.  28,  1912.  His 
average  weekly  wages  were  then  $22.  He  was  paid  the  maxi- 
mum compensation  under  the  statute  until  Sept.  7,  1914.  (St. 
1911,  c.  751.)  On  Sept.  8,  1914,  he  returned  to  work,  but  was 
then  partially  incapacitated.  The  Industrial  Accident  Board 
found  that  his  weekly  wages  since  September  8  were  $13.20, 
and  if  it  were  not  for  dullness  and  depression  in  business,  he 
would  have  received  $15  a  week.  The  Board  has  also  found 
that  if  the  employee  was  not  injured,  he  "probably  would  have 
•  been  able  to  earn  only  an  average  weekly  wage  of  $19.40,"  and 
he  has  been  awarded  partial  compensation  based  on  one-half  the 
difference  between  his  average  weekly  wages  before  the  injury 
($22)  and  his  average  weekly  wages  since  the  injury  ($13.20). 

In  deciding  the  question  of  the  employee's  average  weekly 
wages  before  his  injury,  the  Board  was  right  in  considering  what 

>  For  report  of  committee  of  arbitration  and  findings  of  Industrial  Accident  Board,  iee  p.  691 » 
Vol.  m.,  Maseachiuetts  Workmen's  Compensation  Cases. 
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in  fact  his  weekly  earnings  were  before  he  was  injured,  and  not 
what  they  would  have  been  if  he  was  not  injured,  and  in  dis- 
regarding the  circumstances  that  because  of  labor  conditions  his 
weekly  wages,  if  uninjured,  now  would  be  $19.40.  His  average 
weekly  wages  before  he  was  injured  were  $22  and  not  a  less 
amount,  and  it  was  imimportant,  therefore,  in  passing  on  this 
question,  to  take  into  account  what  he  would  have  earned  if 
business  conditions  had  not  caused  a  general  reduction  in  wages. 
St.  1911,  c.  751,  Pt.  II.,  §  10,  provides:  "In  case  of  partial  in- 
capacity the  employee  is  to  be  paid  one-half  the  difference 
between  his  average  weekly  wages  before  the  injury  and  the 
average  weekly  wages  he  is  able  to  earn  thereafter."  St.  1914, 
c.  708,  §  5,  does  not  apply  to  this  case.  The  Board  has  found 
that  the  employee  actually  earned  $13.20  as  his  wages  since  his 
return  to  work,  but  it  also  is  foimd  that  his  wages  "would  have 
been  $15  had  it  not  been  for  dullness  and  depression  of  busi- 
ness." This  finding,  we  think,  clearly  shows  that  he  was  able 
to  earn  $15  a  week.  Notwithstanding  his  injuries,  but  because 
of  trade  conditions,  he  was  able  to  earn  only  $13.20.  The 
statute  contemplates  compensation  for  diminished  capacity  to 
e^m  wages,  and  the  injured  emjJoyee,  lii  common  with  others, 
must  bear  the  loss  resulting  entirely  from  business  depression. 
Neither  the  Sullivan  Case,  218  Mass.  141,  nor  Septimo's  Case, 
219  Mass.  430,  supports  the  contention  of  the  insurer  or  the 
ruling  of  the  Board.  Sullivan's  case  decides  that  where  an 
employee  loses  an  arm,  and  from  May  to  October,  is  able  to  do 
the  work  of  a  one-armed  man,  but  can  secure  no  employment 
because  of  the  loss  of  his  arm,  although  he  makes  diligent  effort 
to  obtain  work,  he  can  obtain  full  compensation  during  that 
period.  In  that  case  the  court  calls  attention  to  the  English 
decisions  where  it  is  held  that  inability  to  get  work  because  of 
the  injury  is  incapacity  for  work  within  the  meaning  of  the  act, 
"although  a  like  inability  resulting  from  other  losses,  such  as  an 
altered  condition  of  the  labor  market,  would  not  be  so." 

In  Septimo's  Case,  219  Mass.  430,  the  employee  lost  all  the 
fingers  of  both  hands  except  the  forefinger  of  the  right  and  the 
little  finger  of  the  left  hand.  He  returned  to  work  for  his 
former  employer  at  $9  per  week.  The  mill  was  shut  down  for 
three  and  five-sevenths  weeks,  owing  to  the  slacking  up  in  busi- 
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ness,  and  it  was  there  contended  that  his  earning  ability  was 
impaired  by  the  dullness  in  business  and  not  by  his  injury.  The 
Board  found  that  he  was  not  able  to  earn  anything  during  the 
period  the  mill  was  closed,  and  in  this  court  Crosby,  J.,  said: 
"This  is  equivalent  to  a  finding  that  the  employee  was  totally 
incapacitated  for  work  during  that  period." 

In  the  case  at  bar  there  is  a  specific  finding  that  the  employee 
is  now  earning  $13.20,  instead  of  $15,  because  of  dullness  in 
trade.  This  is  equivalent  to  a  finding  that  his  inability  to  earn 
$15  a  week  is  caused  not  by  his  incapacity  or  his  injury,  but 
solely  because  of  business  conditions;  and  there  is  no  claim 
made  of  total  incapacity,  as  in  the  Septimo  case. 

It  follows  that  the  decree  of  the  Superior  Court  should  be 
modified  and  the  American  Mutual  Liability  Insurance  Com- 
pany ordered  to  pay  to  the  plaintiff  one-half  the  difference 
between  $15  and  $22  per  week  during  the  period  of  partial  in- 
capacity, in  accordance  with  the  requirements  of  the  statute; 
and  so  modified,  the  decree  is  affirmed. 

So  ordered. 
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compensation  awarded  on  basis  of, 229,  323,  581,  667 

compensation  awarded  on  basis  of  no  wage-earning  capacity,  579,  095 

compensation  awarded  on  basis  of  total  inability  to  earn  wages  because  eo^losreo  was 

imable  to  secure  employment,     .........  631 

dullness  and  depression  a£fect,  after  return  to  work 591 

employee  not  entitled  to  compensation  because  of,  wages 654 

emplojree  voluntarily  relinquishes  work  which  she  can  do,  and  compensation  awarded 

in  accordance  with, 511 

hindered  as  a  result  of  inertia  hnd  other  effects  of  excessive  use  of  intoxicants,  389 

not  affected  by  injury  to  eye, 445 

AB8CI88.    iSM  Disease. 

AOCELBtATION: 

of  condition  of  hardened  arteries  by  blow  on  head, 448 

of  condition  of  weakness  in  knee  by  injury, 323 

of  disease  of  central  nervous  system,  known  as  syringomyelia,  by  injury,  494 

of  dormant  condition  of  bone  tuberculosis, 257 

of  old  condition  of  varicose  ulcers, 550 

of  predisposition  to  osteomyelitis, 49 

of  pre-existing  condition  into  osteomjreUtis, 722 

of  pre-existing  condition  of  hypertrophic  arthritis  of  cervical  spine,                            .  597 

of  pre-existing  condition  of  syphilis, 614 

of  previous  condition  of  cerebral  hemorrhage  and  paralysis, 164 

of  previously  diseased  condition  of  heart  by  lifting  bag  of  coal,      ....  439 

ACT: 

provides  for  pasrment  of  compensation  for  injuries  to  laborers,  workmen  and  me- 
chanics when  a  city  or  town  has  accepted  the  provisions  of  chapter  807,  Acts 

of  1913 632 

to  be  constructed  liberally, 525 

ADDITIONAL  00MPBN8ATI0N: 

due;  no  usable  vision  in  eye  by  reason  of  injury, 488 

due  on  account  of  amputation  of  foot 49 

due  on  account  of  amputation  of  four  fingers  of  right  hand,  ....  436 
due  on  account  of  amputation  of  index  finger  of  right  hand,                                      .313 

due  on  account  of  amputation  of  left  arm, 631 

due  on  account  of  amputation  of  little  finger  of  right  hand, 105 

due  on  account  of  amputation  of  middle  finger  of  right  hand,  ....  679 
due  on  account  of  amputation  of  second  and  third  fingers  of  right  hand,  .313 
due  on  account  of  amputation  of  three  fingers  of  right  hand,                                    198, 382 

due  on  account  of  amputation  of  tiiree  toes  of  right  foot,  307 

due  on  account  of  amputation  of  thumb  and  forefinger  of  left  hand,  698 

dueonacoount  of  loss  by  severance  ot  left  arm 461 

due  on  account  of  loss  by  severance  of  little  finger  of  left  hand  and  two  phalanges  of 

little  finger  of  right  hand, 39 

due  on  account  of  loss  by  severance  of  right  arm, 695 

due  on  account  of  permanent  incapacity  of  fingers, 726 

due  on  account  of  permanent  incapacity  of  right  hand,         ....         36, 147 
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-    doe  on  account  of  redaction  of  yiiion  in  left  eye  to  leai  than  one-tentli  nonnal  with 

glaaees. 488 

due  on  account  of  specific  injury  to  index  finger  of  rifl^t  hand,      ....  737 

due  on  account  of  apedfic  injury  to  left  eye, 758 

due  when  injury  reduces  hand  to  mere  stump,  with  no  reasonable  prospect  of  use,  86 

not  due  for  eye  condition,          .         t 506 

AOUffT: 

insurance,  within  scope  of  empicfyment  while  taking  automobile  ride  with  {tfospectaye 

dient, 28 

ALCOHOLI8K: 

death  from, 118 

AUDr: 

mother,  wholly  dependent  upon  son  for  support,  entitled  to  compensation,     .         .115 

AHUBIA: 

condition  of,  has  no  causal  relation  to  personal  injury, 303 

APOFLIZT: 

death  due  to,  having  no  causal  relation  to  alleged  stra&, 297 

APPBALBD  TO  BUPBIXX  JUDICIAL  COUBT: 

Carter  case, 126 

Dohertyoase, 177,766 

Dumey  case, 591, 787 

ilshercase 430.769 

Floccher  case, 147 

Gove  case 581,779 

Harmon  case, 164 

Hewitt  case, 28 

Keefe  case, 963 

MoManaman  case, 39 

MoPhee  case 129 

Mason  case, 472 

Mooradjian  case S36 

Ouellette  case, 180 

Reithelcase 540,771 

Rochville  case, 158 

Sponatski  case, 22 

Von  Ette  case, 554.774 

ABI8INO  OUT  OF: 

aggravation  of  a  predisposition  by  personal  injury  to  oeteomsreUtis,        ...  49 

bums  from  molten  metal, 1 

bums  on  right  hand  and  arm, 105 

chronic  condition  of  hydrocele  not, 405 

condition  of  hernia  not, 60 

condition  of  neurosis  not, 000 

condition  of  phlyctenular  conjunctivitis  not, 707 

condition  of  sciatic  rheumatism,  having  no  causal  rdation  to  injury  not,  000 
death  due  to  condition  of  cirrhosis  of  liver  and  dislirium  tremens,  having  no  eansal 

connection  with  alleged  injury,  not, 202 

death  due  to  natural  causes  not, 207 

death  from  Blight's  disease  not, 610 

death  from  inhalation  pneumonia,  following  operation  for  strangulated  hernia,  85 

death  from  malignant  edema,  resultuig  from  pin  prick, 203 

death  resulting  from  edema  of  brain, 733 

death  resulting  from  infection  following  injury  to  arm  and  leg,      ....  378 

death  resulting  from  injury  from  drenching  and  smoke  saturation,  120 
fall  from  first  story  to  basement  causing  injury  to  lumbar  region  and  loM  of  two 

teeth, 281 

fall  from  staging, .73 
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ABI8INO  OUT  OF  —  ContinuecL  rAoa 

iaH  from  tree  to  ground,  breaking  leg  and  injuring  body  and  head,                  .         .  172 

fatal  injury  by  reaaon  of  being  oniahed  by  water  i^ipes, 201 

fatal  injury  by  reason  of  fall  from  building  causing  fracture  of  skull  and  breaking  of 

spine,        . 617 

fatal  injury  by  reason  of  fall  from  roof  of  building  to  areaway  below,     .  554 

fatal  injury  by  reason  of  severe  fracture,  sepsis  and  delirium  tremens,    .  395 

fatal  injury  by  reason  of  strain  of  overtime  work  in  heat  of  dyeing  room,                 .  330 

fatal  injury  from  traumatic  hemorrhage  of  brain, 871 

fatal  injury  resulting  from  fall  against  iron  column, 363 

fatal  injury  resuldng  from  fall  from  fifth  story  of  building  to  ground,     .                  .  581 

fatal  injury  resulting  from  fsM  from  ladder,  fracturing  fibula 352 

fatal  injury  to  employee  of  independent  contractor, 748 

fatal  injury  to  employee  while  riding- home  in  vehicle  furnished  by  another  employee 

not, 491 

fatal  injury  to  employee  who  attempts  to  operate  elevator  contrary  to  rule  not       .  621 

fatal  injury  to  hoseman  who  was  thrown  out  of  hose  wagon  by  reason  of  collision,  532 

fatal  injury  to  superintendent  of  mill  who  was  shot  by  trespasser,  540 

fracture  of  skull  from  blow  from  mortar  or  plaster, 488 

frostbite  due  to  materially  greater  exposure  is  a  personal  injury,   ....  39 
frostbite  resulting  from  materially  increased  risk  or  exposure  due  to  employment  is 

a  personal  injury, 307 

hemorrhage  and  death,  resulting  from  rupture  of  psncreas,  not,     ....  192 
injury  by  reason  of  being  accidentally  struck  with  point  of  pick  which  a  feUow 

laborer  was  wielding, 625 

injury  by  reason  of  being  struck  by  piece  of  ice, 189 

injury  by  reason  of  being  thrown  from  wagon, 465 

injury  by  reason  of  blow  from  fender  of  street  car, 604 

injury  by  reason  of  blow  on  head, 242 

injury  by  reason  of  blow  on  head  and  shoulder  by  piece  of  tar  or  mortar,                .  448 

injury  by  reason  of  blow  on  shinbone  from  truck, 303 

injury  by  reason  of  bums  from  hot  solder  and  acids, 445 

injury  by  reason  of  caving  in  of  gravel  bank, 414 

injury  by  reason  of  entrance  of  chip  of  wood  and  sawdust  into  eye,                 .  508 
injury  by  reason  of  entrance  of  emery  or  dust  into  left  eye,  causing  total  loss  of 

vision 758 

injury  by  reason  of  explosion  of  fulminating  cap  not, 672 

injury  by  reason  of  fall  against  machinery  when  a  momentary  attack  of  faintness 

overcomes  emplo3ree, 729 

injury  by  reason  of  fall  from  plank,  resulting  in  ischiorectal  abscess,  392 
injury  by  reason  of  faU  in  which  two  ribs  were  broken,  the  muscles  of  back  strained 

and  wrenched,  and  right  kidney  aflfected, 657 

injury  by  reason  of  fall  into  a  vat,               .  164 

injury  by  reason  of  fall  on  cement  floor, 597 

injury  by  reason  of  faU  on  wooden  floor,  striking  left  arm  and  breaking  blood 

vessel,                687 

injury  by  reason  of  falling  of  case  of  paper  on  right  ankle 638 

injury  by  reason  of  falling  of  heavy  stone  on  foot,  fracturing  right  great  toe,  654 

injury  by  reason  of  falling  of  weight  on  great  toe, 498 

injury  by  reason  of  having  been  thrown  from  place  on  wagon  Jby  the  stumbling  of 

horse 641 

injury  by  reason  of  having  hand  caught  in  machine,  necessitating  amputation  of 

arm, 631 

injury  by  reason  of  having  hand  caught  in  pulley 726 

injury  by  reason  of  having  hand  caught  in  winding  machine,         ....  36 
injury  by  reason  of  having  left  arm  caught  between  belt  and  rim  of  revolving  wheel 

whUe  putting  belt  on  pulley, 461 

injury  by  reason  of  head-on  collision  of  two  street  railway  cars,     ....  186 

injury  by  reason  of  ivy  poisoning, 537 

injury  by  reason  of  kick  by  horse,  fracturing  ankle, 733 

injury  by  reason  of  penetration  of  sliver  of  wood  into  leg,  caunng  a  condition  of 

sepsis, 674 

injury  by  reason  of  lifting  of  bag  of  coal,  accelerating  previously  diseased  heart  con- 
dition,        439 
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ABI8INO  OUT  OF  —  Conoladed.  paos 

injury  by  reatmi  of  penomJ  enooonter  with  fellow  workman  n<^  385 
inhuy  by  reason  of  aorapinc  leg  and  shin  bone,  aooeleratinf  old  condition  of  variooae 

alcers, 650 

injury  by  reason  of  strain  which  accravated  a  condition  of  hernia,  480 

injury  by  reason  of  strain  while  lifting  heary  weight, 297 

injury  by  reason  of  striking  of  nose  against  piece  of  furniture,       ....  367 

injury  by  reason  of  striking  right  leg,  near  ankle,  against  chair,     ....  722 

injury  by  reason  of  water  pipe  falling  on  foot, Ml 

injury  l^  reason  of  which  Mood  poisoning  developed,  .        ' 501 

injury  caused  by  nail  resulting  in  septicemia  and  deaUi, 513 

injury  caused  by  slipping  on  floor,  resulting  in  hand  getting  caught  in  putty  machine, 

four  fingers  being  amputated, 436 

injury  causing  fracture  of  left  leg, 425 

injury  due  to  fall  from  ladder,  resulting  in  fracture  of  radius,  ....  333 
injury  due  to  fal^  resulting  from  fainting  qpeU,  owing  to  excitement  following  break- 
ing of  belt,         534 

Injury  due  to  kick  of  horse, 430 

injury  due  to  serious  and  willful  misconduct  on  part  of  employee  not,    .  158 

injury  due  to  spattering  of  molten  lead  into  eye,  caunng  loss  of  vision,  ...  22 

injury  due  to  strain, 192 

injury  dn^  M  ttr^t^g  i*f  fb^n  Ntth*  ftgninft  f'yn^,  ^"«'*g  tt*<i*»r*ty^^oit»  nt  ppi^^ifff^f^m  55 
injury  from  pin  prick  developing  into  streptococcus  infection,  resulting  in  death 

from  malignant  edema, 20S 

injury  necesntating  amputation  of  middle  finger  of  right  hand,      ....  570 

injury  necessitating  amputation  of  three  fingers  of  right  hand,       ....  382 

injury  necessitating  amputation  of  thumb  and  forefinger  of  left  hand,    .  008 

injury  received  while  atten^ting  to  board  moving  train, 483 

injury  received  whUe  sharpening  knife  on  grindstone,  wrenching  and  bmising  back,  787 

injury  resulting  from  faU  from  a  ladder, 621 

injury  resulting  in  death  from  alcoholism  not, 118 

injury  resulting  in  laceration  of  arm,  necesntating  amputation,  605 

injury,  the  result  of  fooling,  not, 183 

injury  to  ankle  which  accelerates  dormant  condition  of  bone  tuberculosis,  257 

injury  to  attendant  at  insane  asylum  while  subduing  recaldtrant  inmates,  628 

injury  to  both  wrists  while  cranking  automobile, 404 

injury  to  chest  and  left  arm  by  being  thrown  out  of  wagon,           ....  614 

injury  to  emplo3ree  due  to  the  laridng  of  others,  in  which  she  has  no  part,  not,  310 
injury  to  insurance  salesman,  caused  by  upsetting  of  automobile  while  riding  with 

prospective  client, 28 

injury  to  left  knee  and  back  by  reason  of  fall, 428 

injury  to  right  leg  by  being  hit  with  tongs, 380 

injury  to  waitress  while  getting  out  of  bed  in  morning, 525 

injury  to  workman  ^o  leaves  emplosrment  for  purpose  oi  getting  an  intoxicating 

drink  and  falls  on  return  journey  not, 361 

insanity  and  suicide,  having  causal  relation  to  injury,  which  results  in  loss  of  vision,  22 

laceration  of  finger  of  right  hand  from  circular  saw, 313 

lead  poisoning  due  to  nature  of  work  as  painter, 112 

nerve  injury  to  right  hand,  rendering  it  permanently  incapable  of  use,  .  147 

neurosis  having  causal  relation  to  personal  injury, 251 

occupational  disease, 177 

personal  injury  by  reason  of  putting  belt  on  pulley  whUe  in  motion,  461 

personal  injury  due  to  lead  poisoning, 177 

pneumonia,  developing  from  fall  into  hole  filled  with  water  when  emploj^ee  had 

attack  of  epilepsy,  causing  death, 603 

pneumonia,  not  due  to  special  exposure,  not, 60 

strain  from  dragging  heavy  packing  boxes, 82 

when  new  cause  intervenes  second  injury  not, 426 

ARTIBZO80LmO8X8.    5«e  Disease. 

AUTOP8T: 

report  of,  shows  that  death  was  from  traumatic  homorrhage  f rcMn  accidental  fall,    .  871 

widow  refuses  to  consent  to  performance  of ,         . 102 
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AVBRAQI  WmCLT  WAQHI:  paoi 

all  lost  time,  if  more  than  two  weeks,  should  be  deducted  in  oomputing,  229 

are  determined  with  reference  to  earning  prior  to  the  occurrence  of  injury,    .         601,  787 

computation  of, 472 

computation  of,  in  cases  of  partial  incapacity, 501,  787 

definition  of, 472. 601,  787 

holidays  should  be  considered  as  lost  time  in  computing 472 

labor  conditions  prevailing  thereafter  hare  no  effect  on,  upon  which  initial  com];>en- 

sation  is  based, 501,  787 

no  imyvision  in  statut^or  deduction  of  value  of  board  in  the  computation  of,  .         681 ,  770 

rule  adopted  regarding  computation  of 472 

ruling  regarding  computation  of, 220 

tips  and  gratuities  should  be  considered  in  the  computation  of ,    .  741 

tips  are  earnings  within  definition  of, 737 

union  rate  taken  as  basis  for  fixing,  because  of  impracticability  of  computing  average 

otherwise, 681, 770 

value  of  board  should  be  included  as  earnings  in  computing,        ....  628 

value  of  board  should  not  be  taken  in  computing  partial  dependency,  .                  681.  770 

BAMK-MAH: 

entitled  to  compensation  for  incapacity  for  work  due  to  lead  poisoning.          •         .  177 

BOASD: 

no  provision  in  statute  for  deduction  of  value  of.  in  computing  average  weekly 

wages, 681 

part  of  contract  of  employment  to  receive,  while  in  hotel, 625 

value  of,  included  as  earnings  in  computing  average  weekly  wages,  628 
value  of.  should  not  be  deducted  from  amount  of  weekly  contribution  in  computing 

partial  dependency  rate 363 

BONI  TUBERCULOSIS.    jSm  Disease. 

BRBAOH  OF  BULB: 

attempt  of  employee  to  operate  elevator  a. 621 

widow  of  emplc^ee  guilty  of.  not  entitled  to  compensation. 621 

BBOHOHITIS.    See  Disease. 

BUBDBN  OF  PBOOF: 

discovery  of  pathological  record  important  factor  in  sustaining,     ....  203 
emplosree  fails  to  show  that  he  received  a  personal  injury  arising  but  of  employ- 
ment,          420 

employee  f ail^  to  sustain, 60 

insurer  did  not  sustain,  that  injury  was  due  to  willful  misconduct  by  reason  of 

drunkenness, 883 

not  sustained, 707 

not  sustained  by  conductor  who  claimed  an  injury  to  eye  was  due  to  risk  of  employ- 
ment,          707 

not  sustained,  no  evidence  of  trauma,  262 

not  sustained;  weight  of  medical  evidence  against  claim, 102 

shown  by  a  preponderance  of  the  evidence, 164 

that  death,  due  to  drowning  arose  out  of  emplosrment  not  sustained,  238 

BU8INBSS: 

emplayte  of  independent  contractor  engaged  in  x)erf  ormance  of  work  that  was  a  part 

of  subscriber's, 748 

of  emplojrer  in  attempting  to  protect  property  from  danger  by  fire,  120 

partner  in,  not  an  emplojree  within  meaning  of  Workmen's  Compensation  Act,        .  206 

BU8INBSS  DEPBBSSIOH: 

employee  must  bear  loss  resulting  entirely  from, 601,  787 


GANOEB.    See  Disease. 
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GAFAOITT  TO  SABN:  pact 

medical  treatment  neoefsaiy  to  reitore  employee's,                                  .        '.  625 

GAVIAL: 

employment  nott 49 

emplosrment  of,  employee  engaged  to  perform  certain  job  is,  024 

CAUSAL  OOHHEOTION.    See  Chain  of  Causation. 

CAUSAL  BMPLOTMHIT: 

engagement  to  perform  certain  job  is,         .  624 

CAUSAL  BILATXON.    <9e«  Chain  of  Causation. 

GAUSS: 

second  injury  was  from  an  independent, 425 

GBBBBKAL  HEMOB&HAaS.    5ee  Disease. 

CHAIN  OF  CAUSATION: 

death  by  suicide  restating  from  insanity,  fdlowing  injury  to  eye  from  q>attering  of 

molten  lead 22 

death  follows  operation  for  intestinal  rupture  due  to  kick  of  horse,                           .  430 

death  from  edema  of  brain  following  personal  injury 733 

death  from  gradual  disintegration  of  brain  from  blow  on  head,  ....  448 
death  from  inhalation  pneumonia,  following  operation  for  strangulated  hernia,  due 

to  personal  injury, 85 

death  from  pneumonia,  having  no  causal  relation  to  personal  injury,      .  189 

death  from  septioemia  and  delirium  tremens  following  injury,        ....  674 

death  results  from  wvere  fracture,  followed  by  sepsis  and  delirium  tremens,   .         .  395 

hysteria  and  neurosis  following  personal  injury,  .                            .         .         .  521 

infection,  following  injury  to  arm  and  leg,  causes  death, 378 

injury  caused  by  nail  restilted  in  septicemia  and  death 513 

lobar  pneumonia  and  death,  following  personal  injury  by  drenching  and  smoke 

saturation, 129 

neuritis,  resulting  from  injury  by  reason  of  fall  from  wagon,  breaking  himierus  bone 

of  right  shoulder, 465 

neurosis  following  personal  injury 251 

no,  between  death  and  injury,   .         . 192 

no,  between  death  from  duodenal  ulcer  and  bums  by  molten  metal,       ...  1 

no,  between  injury  and  condition  of  cancer  and  tuberculods  which  caused  death,    .  604 

no,  between  injury  and  death  due  to  natural  causes, 297 

no,  between  personal  injury  and  hemorrhage  due  to  chronic  congestion  of  throat  and 

nose, 358 

-'   no,  between  rupture  of  pancreas,  causing  hemorrhage  and  death,  and  injuiy,  .         .  192 

no  causal  connection  between  death  by  cancer  and  i>er8onal  injury,  .  .  604 
no  causal  connection  between  death  from  condition  of  cirrhosis  of  liver  and  delirium 

tremens  and  i^eged  injury, 262 

no  causal  connection  between  employment  and  pneumonia  which  caused  death,  60 

no  causftl  relation  between  alleged  injury  and  death  from  Bright's  disease,      .         .  619 

no  causal  relation  between  condition  of  locomotor  ataxia  and  injury,      .                   .  550 

no  causal  relation  between  condition  of  sciatio  rheumatism  and  alleged  injury,  600 
no  causal  relation  between  personal  injury  and  condition  of  absoeas  which  caused 

incapacity  for  work, 342 

no  causal  relation  between  personal  injury  and  condition  of  ersrsipelas,  .                   .  367 

no  causal  relation  between  personal  injury  and  pneumonia  which  caused  death,  189 

no  connection  between  condition  of  neurosis  and  former  employment,    .  690 

no  relation  between  condition  of  abscess  and  fistula  and  personal  injury,  .  73 
prick  from  pin  tag  caiiaes  streptococcus  infection  and  results  in  death  from  malignant 


strain  of  overtime  work  in  heat  of  dyeing  room  contributing  factor  and  cause  of 

death,       .         .         .      ' 336 

traumatic  delirium  tremens  and  edema  of  brain,  following  fall  from  ladder,  cause 

death 852 

traumatism  has  no  causal  relation  to  condition  of  anuria, 303 
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firemen  and  polioemen  are  indnded  in  prorisions  of 532 

provides  for  payment  of  oompenaation  to  public  emplojreea,           ....  201 

CH4UVFBUB: 

principal  duty  of,  driving  family  of  emplo3^er  for  pleasure, 293 

CHILD: 

not  legally  adopted  by  deceased  employee  not  a  dependent,           ....  300 

CIBBH08I8  OF  UVBE.    See  Disease. 

CLAIM: 

dismissed,  because  failure  to  file  same  not  due  to  TnistaVe  or  other  reasonable  cause,  420 

dismissed;  burden  of  proof  not  sustained, 707 

dismissed;  employee  fails  to  sustain  burden  of  proof, 60 

dismissed;  injury  not  the  cause  of  condition  which  inci^MMdtated  employee,  .  242 

dismissed;  personal  injury  the  result  of  fooling, 183 

dismissed;   workman  outside  scope  of  emplosnment  when  he  leaves  for  purpose  of 

getting  an  intozicatiDg  drink  and  fails  on  return  journey,  ....  361 
evidence  fails  to  substantiate;    death  due  to  condition  of  cirrhosis  of  liver  and 

delirium  tremens, 262 

failure  to  file,  for  oompenution,                           641 

for  compensation  not  filed  within  statutory  period, 242 

for  double  compensation  dismissed, 186 

of  alleged  dependent  dismissed, 180 

of  dependent  sister  dismissed;  death  due  to  natural  causes, 297 

of  widow  dismissed;  death  of  employee  from  alcoholism  being  result  of  his  serious 

and  wiUful  misconduct, 118 

weight  of  medical  evidence  against, 192 

COLLISION: 

of  railway  cars  result  of  dispatcher's  mistake. 186 

COMPENSATION: 

additional,  due,  injury  rendering  hand  permanently  incapable  of  use,     .  36, 147 

additional,  due,  injury  rendering  fingers  permanently  incapable  of  use,  .  726 

additional,  due  on  account  of  amputation  of  four  fingers, 436 

additional,  due,  no  usable  vision  in  eye,  488 
additional,  not  due  for  eye  condition;   employee  suffering  from  old  condition  of 

trachoma  with  pannus, 508 

alleged  dependent  not  entitled  to, 189 

awarded  attendant  at  insane  asylum  for  incapacity  due  to  injury  received  while 

subduing  rojcalcitrant  inmates, 528 

awarded  employee  from  insurer  of  subscriber  and  not  from  contractee,  .  .  661 
awarded  employee  who  falls  against  machinery,  breaking  her  arm,  when  a  momentary 

attack  of  faintness  overcomes  her 729 

awarded  for  incapacity  due  to  condition  of  arthritis  of  bones  of  spine,    .         .  625 

awarded  for  incapacity  due  to  lead  poisoning 112 

awarded  for  incapacity  for  work  due  to  acceleration  of  condition  of  bone  tuberculosis 

by  injury  to  ankle 257 

awarded  for  incapacity  for  work  due  to  acceleration  of  condition  of  hypertrophic 

arthritis  of  cervical  spine  by  injury, 597 

awarded  for  incapacity  for  work  due  to  breaking  of  blood  vessel  by  fall,  687 

awarded  for  inoapad^  for  work  due  to  hysteria  and  neurosis  following  injury,  .  521 
awarded  for  incapadty  for  work  due  to  injuries  from  fall  resultLug  from  fainting  spell, 

owing  to  exdtement  following  breaking  of  belt, 534 

awarded  for  incapadty  for  work  due  to  lead  poisoning 177 

awarded  for  incapadty  for  work  due  to  osteomyelitis, 722 

awarded  for  incapadty  for  work  resulting  from  frostbite, 307 

awarded  for  incapadty  for  work  resulting  from  ivy  poisoning,  ....  537 
awarded  for  incapadty  for  work  resulting  from  wrenching  of  back  while  sharpening 

knife 787 
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awarded  for  injury  received  while  boeidinc  moving  train  dwwgnaf^  by  superin- 
tendent,      433 

awarded  for  total  incapacity  duo  to  condition  of  neuritis  following  injury,  405 
awarded  for  total  incapacity  for  work  due  to  condition  of  neurosis  having  cauaiJ 

relation  to  personal  injury, 251 

awarded  in  equal  shares  to  widow  and  daui^ter  by  former  marriage,     .  378 
awarded  insurance  salesman,  injured  idifle  taking  automobile  ride  with  prospective 

client, 28 

awarded  on  account  of  partial  incapacity;  injury  prevents  employee  from  perform- 
ing usual  work, 229 

awarded  on  basis  of  ability  to  earn, 323 

awarded  on  basis  of  earning  capacity 229, 691 

awarded  on  basis  pf  partial  incapacity  for  a  further  period  of  one  month,  657 

awarded  on  basis  of  total  incapacity, 695, 758 

awarded  on  basis  of  total  incapacity  for  work  while  unable  to  earn  any  wages,  248 

awarded  on  full  earning  capacity 737 

awarded  on  stated  basis, 726 

awarded  to  date  of  return  to  work, 688 

awarded  to  definite  date, 614 

awarded  waitress  for  injury  received  while  getting  out  of  bed  in  morning  by  falling 

out  of  window, 525 

awarded  widow  in  Armenia  who  was  wholly  dependent  upon  emplosree  for  support,  330 

awarded  widow  of  superintendent  who  was  shot  by  trespasser,      ....  540 

awarded  without  deduction  of  value  of  board, 581 

ceased  on  definite  date 392,428 

chauffeur,  whose  prindpcd  duty  was  driving  family  of  employer  for  pleasure,  not 

entitled  to, 293 

child  not  legally  adopted  by  deceased  employee  not  entitled  to,     ...         .  300 

daim  for,  allowed, 647 

claimant  daughter  by  former  marriage  entitled  to,  in  equal  shares  with  iridow,  378 

claimant  sister  not  entitled  to, 297 

claimant  widow  entitled  to,        22, 85, 129, 164, 208, 336, 352, 371, 395, 430, 439, 472,  503. 

532,  540, 554. 617, 674 

claimant  widow  entitled  to.  from  insurer  of  general  contractor,      ....  617 

claimant  widow  entitled  to,  from  insurer  of  subscriber, 748 

claimant  widow  entitled  to,  in  equal  shares  with  daughter  by  former  marriage,     .  378 
claimant  widow  not  entHled  to,                                   1,60,118,192,238,262,491,619,621 

daughter  entitled  to,  as  total  dependent, 448 

daughter,  living  apart  from  father  and  receiving  contributions  upon  which  dte  is 

dependent,  entitled  to,  as  total  dependent, 126 

denied,  because  failure  to  file  daim  was  not  due  to  mistake  or  other  reasonable 

cause 420 

denied;  death  not  due  to  a  personal  injury, 262 

denied  partner  in  the  business, 296 

double,  not  due;  dispatcher  guilty  of  negligence,  and  not  serious  and  willful  mis- 
conduct,    186 

due  alien  mother  who  is  wholly  dependent  upon  son  for  support,  ....  115 
due  dependent  widow;   death  of  employee  by  suidde,  following  fit  of  insanity, 

having  causal  relation  to  personal  injury, 22 

due  during  incapacity  for  woik,  or  during  enq>lQsree's  inability  to  obtain  employ- 
ment suitable  to  his  condition, 579 

due  during  incapadty  for  work  reAilting  from  bums  to  hand  and  arm,  .  105 

due  father  as  partial  dependent, 201 

due  for  further  period  for  inci^Midty  for  work  resulting  from  serious  injury  to 

leg, 290 

due  for  injury  which  aggravates  a  predisposition  to  osteomyelitis,          ...  49 

due  for  personal  injury  by  frostbite  by  reason  of  materially  increased  exposure,  80 

due  from  insurer  of  subscriber  to  employee  who  serves  at  fire  in  dual  capacity.  129 

due  from  new  insurer  for  second  injury, 313 

due,  in  equal  shares,  to  widow  and  daughter  by  f  onner  marriage,  378 

due  mother  as  partial  dependent, 363,581 

due  on  account  of  injury  to  shin  bone  muning  inflammation  oi  periosteum,     .  55 

due  x>nly  for  incapadty  resulting  from  first  injury, 425 
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doe  only  for  inoapAdty  nsoltixkg  from  injury, 614 

employee  not  entitled  to,  as  employment  was  easual, 024 

employee  not  entitled  to,  for  injury  due  to  larking  of  othen  in  which  ahe  has  no 

part, 819 

employee  not  entitled  to;  inof^paoity  for  work  due  to  condition  of  tabes,  242 
employee  not  entitled  to;    traumatism  had  no  causal  relation  to  condition  of 

anuria, 303 

minor  son  entitled  to,  as  total  dependent, 513 

no,  awarded;  employee  not  incapacitated  for  work  by  reason  of  injury,  008 
no,  awarded;  employee  refused  to  accept  li^t  work  offered  by  insurer  which  he  was 

able  to  perform, 654 

no,  awarded  for  condition  of  neivoais  which  had  no  connection  with  former  employ- 
ment,         600 

no,  awarded  for  incapacity  due  to  phlyctenular  conjunctivitis,       ....  707 

no,  awarded  for  incapacity  for  work  due  to  condition  of  sciatic  rheumatism,  .  600 

no,  awarded  for  injury  caused  by  explosion  of  fulminating  cap,      ....  672 

no,  awarded;  impartial  physician  reported  employee  able  to  work,  408 

no,  awarded;  inability  to  earn  wages  not  due  to  injury, 608 

no,  awarded  widow;  no  causal  relation  between  emplosrment  and  death,  619 

not  due  aUeged  dependent, 188 

not  due;  employee  fails  to  show  that  he  was  incapacitated  by  reason  of  a  personal 

injury*  arising  out  of  employment, 420 

not  due;  employee  fails  to  sustain  burden  of  proof  showing  that  condition  of  hernia  is 

due  to  employment,  .        • 69 

not  due  for  condition  of  yariooee  yeins,  alleged  after-effects,  ....  414 
not  due,  for  incapacity  caused  by  arteriosclerosis  and  senUe  condition  not  due  to 

injury, 428 

not  due  for  incapacity  for  work  caused  by  chronic  condition  of  hydrocele,  .  405 
not  due  for  incapacity  for  work  caused  by  condition  of  abscess  having  no  causal  rela- 
tion to  personal  injury, 842 

not  due  for  incapaci^  for  work  caused  by  inertia  and  other  effects  of  ezcesnve  use 

of  intoxicants, 889 

not  due  for  incapacity  tot  work  resulting  from  condition  of  erysipelas,   .  367 

not  due  for  incapacity  resulting  from  condition  of  locomotor  ataxia,                .  550 

not  due  for  incapacity  for  work  resulting  from  hemorrhages,  ....  358 
not  due  for  incapacity  for  work  resulting  from  previously  diseased  condition  of 

varicocele  not  accelerated  by  injury, 82 

not  due  for  injury  received  by  reason  of  quarrel  with  fellow  workmen,  .  385 
not  due;  injury  caused  by  serious  and  willful  misconduct  of  employee  by  reason  of 

intoxication, 118 

not  due;  injury  due  to  serious  and  willful  misconduct  of  employee  by  reason  of 

intoxication, 153 

not  due;  personal  injury  the  result  of  fooling, 183 

partial,  awarded  employee  who  volimtarily  relinquishes  work  which  she  is  able  to 

perform, 511 

sister-in-law  not  entitled  to 733 

suspended  during  time  of  employee's  refusal  to  accept  emplosrment  which  he  can 

perform 382 

terminated  because  of  ability  of  employee  to  earn  wages, 281 

to  be  suspended  if  employee  refused  medical  treatment  offered  by  insurer,  521 

unreasonable  to  suspend,  permanently, 382 

value  of  board  furnished  employee  should  not  be  deducted  from  amount  of  weekly 

contribution  in  computing  partial  dependency  rate  of ,    .         .                            .  363 

GOMPUTATION  Or  AVIEAOS  WSSXLT  WAaiS: 

holidasrs  should  be  considered  as  lost  time  in  the, 472 

in  cases  of  partial  incapacity, 591 

lost  time,  if  more  than  two  weeks,  should  be  deducted  in  the  computation  of,  229 

no  provision  in  statute  for  the  deduction  of  value  of  board  in  the,  581 

tips  and  gratuities  should  be  considered  in  the 737 

value  of  board  furnished  employee  should  not  be  deducted  from  amoimt  of  weekly 

contribution  in  the,  of  partial  dependency  compensation  rate,  363 

value  of  board  included  as  earnings  in  the, 528 
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minor  son,  living  with  father  at  time  of  death, 513 

widow  and  dani^ter  by  former  marriage, 378 

widow  living  in  Armenia, 336 

widow  Uving  with  husband  at  time  of  death,  85, 129, 164, 203,  395. 430,  439.  554,  674, 748 

COHDUOTOB: 

duties  of,  did  not  create  or  intensify  risk  of  injury  by  entrance  into  eye  of  particle  of 

sand, 707 

OONTKAOT  or  HIBB: 

attendant  at  insane  asylum  received  injury  while  in  performance  of  work  in  accord- 
ance with,     «    .                            525 

between  subscriber  and  employee,  and  not  between  contraotee  and  employee,  661 

did  not  provide  for  transportation  to  and  from  work, 491 

general  duty  of  superintendent  to  order  trespassers  from  premises  part  of,  540 

part  of,  to  receive  board  and  lodging  in  hotel, 525 

transportation  furnished  by  employer,  terms  of, 433 

tranqx>rtation  no  part  of, 491 

OONTB4CTBB: 

emi^oyee  of  subscriber  is  entitled  to  compensation  from  insurer  of  such  subscriber, 

and  not  from, 661 

OONTBAOTOB: 

insurer  of  main,  liable  for  injuries  to  employees  ot  subcontractor  who  was  not 

insured, 617 

OONTBOL  AMD  DIBBCTION: 

claimant  under,  of  subscriber  at  the  time  of  the  injury  is  an  employee,  .  661 

CUBTOlf: 

estabUshed,  among  emplo3rees  to  go  on  roof  of  building, 554 

of  employees  to  go  on  roof  of  building  known  to  employer, 554 

for  waiters  in  hotels  to  receive  tips, 737 

of  employees  to  sharpen  knives  on  grindstone, 737 

DAMOBB: 

employees  exposed  to,  of  falling  when  they  went  on  roof  of  building,  554 

DAUOHTBE  (See  Dependency): 

by  former  marriage  entitled  to  compensation  in  equal  shares  with  widow,  878 
living  apart,  from  father,  and  receiving  contributions  upon  which  she  is  dependent,  is 

wholly  dependent, 126 

wholly  dependent  upon  father  at  time  of  injury  and  death  entitled  to  compensation,  448 

DBATH: 

by  cancer,  having  no  causal  connection  with  personal  injury,         ....  604 

by  drowning, 238 

by  suicide,  following  a  fit  of  insanity,  having  causal  relation  to  personal  injury,  22 

cancer  of  esophagus  primary  cause  of, 604 

due  to  condition  of  cirrhosis  of  liver  and  delirium  tremens,  having  no  causal  relation 

to  alleged  injury, 262 

due  to  gradual  disintegration  of  brain  following  blow  on  head,       ....  448 

due  to  natural  causes,  having  no  causal  relation  to  alleged  strain,  297 

due  to  pneumonia,  haviniftio  causal  relation  to  personal  injury,    ....  189 

due  to  suffocation  or  drowning  following  personal  injury, 164 

due  to  traumatic  hemorrhage  of  brain, 371 

from  Bright's  disease,  having  no  causal  relation  to  emplojrment,    ....  619 

from  duodenal  ulcer,  having  no  causal  connection  with  personal  injury,  1 

from  injury  received  by  reason  of  serious  and  wiUful  misconduct  of  employee,  118 

from  malignant  edema  resulting  from  streptococcus  infection  caused  from  pin  prick,  203 

from  multiple  injuries  by  fall  under  unknown  circumstances,          ....  554 
,  from  pneumonia,  which  developed  when  employee  fell  into  hole  filled  with  water  in 

attack  of  epilepsy,  arose  out  of  employment, 503 
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inhalation  pneumonia,  following  operation  for  hernia,  caufe  of 85 

results  from  being  thrown  out  of  hose  wagon  on  account  of  collision  of  wagon  and 

curbstone, 532 

results  from  causes  other  than  injury,          .         .                   192 

results  from  edema  of  brain,                .    ^ 733 

results  from  general  septicemia  following  injury  caused  by  nail,     .                            .  513 

results  from  operation  for  intestinal  rupture  due  to  kick  of  horse,                              .  430 

results  from  pneumonia,  not  due  to  qpedal  exposure 60 

results  from  sepsis  and  delirium  tremens  following  severe  fracture,          .  306 

results  from  septicemia  and  delirium  tremens  following  injtiry,  674 
results  from  traimiatic  delirium  tremens  and  edema  of  brain,  following  fall  from 

ladder, 352 

strain  of  overtime  work  in  heat  of  dyeing  room  contributing  factor  and  cause  of,     .  336 

tuberculosis  of  lungs  contributing  cause  of, 604 

DKDVCnON: 

statute  does  not  provide  for,  of  value  of  board  in  the  computation  of  average  weekly 

wages, 581 

DBFINTnON: 

of  average  weekly  wages, 472 

DEUBIUM  TREMENS: 

condition  of,  following  fracture  of  fibula,  causes  edema  of  brain  and  death,     .         .  352 

death  due  to  condition  of  cirrhosis  of  liver  and, 262 

death  results  from,  following  personal  injury 733 

expected  in  an  alcoholic  emplc^ee  after  severe  injury, 305 

septicemia  resulting  from  scratch  from  splinter  causes  death  from,  674 

with  sepsis,  following  severe  fracture,  causes  death, 305 

DEPENDEMCT: 

claimant  widow  entitled  to  compensation,  22,  85, 120,  164,  203,  336,  352.  371,  305, 430,  472 

603,  632,  540,  554,  617.  674 
claimant  widow  not  entitled  to  compensation,      .  60, 118, 102, 262, 401, 610,  621 

father  partially  dependent  upon  son  for  support, 201 

mother  partially  dependent  upon  son, 363 

mother  partially  dependent  upon  son  for  support  entitled  to  partial  compensation,  .  581 
mother,  who  is  an  alien,  wholly  dependent  upon  son  for  support,  .  .115 
of  daui^ter  living  apart  from  father  and  receiving  contributions  vq;>on  which  she  is 

dependent, 126 

of  daughter  wholly  dependent  upon  father  for  support  at  time  of  injury  and  death,  448 

of  father  and  claimant  shown  by  deposition, 201 

of  minor  son, 513 

of  widow,  living  in  AnAenia,  whoUy  dependent  upon  employee  for  support,  .  336 
of  widow,  living  with  husband  at  time  of  death,  85,  120,  164,  203,  352,  371,  305,  430,  401 

503,  532,  534,  617,  674,  748 

sister-in-law  not  a  dependent, 733 

value  of  board  fumidied  emplo3^ee  should  not  be  deducted  from  amount  of  weekly 

contribution  in  computing  compensation  rate  of  partial,         ....  363 
value  of  board  should  not  be  deducted  in  computing  partial, .                  .                 581,770 
widow  and  daughter  by  former  marriage  conclusively  presumed  to  be  wholly  de- 
pendent,    378 

DEPENDENT: 

child  not  legally  adopted  by  deceased  not  a, 300 

defined, 300 

defined  and  interpreted 733 

sister-in-law  not  a, 733 

DEPOSITION: 

dependency  of  father  and  claimant  shown  by, 201 
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arterioaderofliB  and  nnile  condition  oanaei  inoapaoitjr  for  work,     ....  428 
Bright*!  diseaw,  having  no  connection  with  emplojanent,  oauaea  death,  610 
bronchitis,  having  no  relation  to  injttxy,  a  material  factor  in  making  neuritaa,  result- 
ing from  injury,  worse, 466 

cancer  of  esophagus  primary  cause  of  death, 604 

chronic  condition  of  hydrocele  not  accelerated  by  personal  injury,  405 

condition  of  abducens  paralysis  follows  injury, 488 

condition  of  abscess  and  fistula  has  no  relation  to  employment,     ....  73 
oon<lition  of  abscess,  having  no  causal  relation  to  personal  injury,  causes  incapacity 

for  work, 342 

condition  of  anuria  has  no  causal  relation  to  personal  injury,         ....  308 
condition  of  bone  tuberculosb  aggravated  and  accelerated  by  injury  to  ankle,  257 
condition  of  en4>yema,  having  no  causal  relation  to  personal  injury,  causes  inca- 
pacity for  work, 842 

condition  of  erysipelas  has  no  causal  relation  to  personal  injury,    ....  867 

condition  of  fisttiU  not  affeoted  by  fall, .73 

condition  of  hernia  aggravated  by  strain, 480 

condition  of  hernia  necessitated  ox)eration, 86 

condition  of  hernia  not  due  to  employment,        « 60 

condition  of  osteoarthritis  results  from  injury, 625 

condition  of  pericarditis  has  causal  relation  to  personal  injury,      ....  647 

condition  of  sdatio  rheumatism  not  accelerated  by  personal  injury,  600 

condition  of  varicose  ulcers  aggravated  by  injury, 5S0 

condition  of  variooae  veins,  alleged  after-effects,  not  due  to  personal  injury,    .  414 
congenital  and  progressive  disease  of  central  nervous  Qrstem,  known  as  ayringomyeUa, 

accelerated  by  injury. 404 

death  due  to  condition  of  drrfaosis  of  liver  and  delirium  tremens,  ....  262 

death  from  edema  of  brain,                          738 

death  from  malignant  edema  resulting  from  strepto<K>ccu8  from  pin  prick,  208 

disintegration  of  brain  from  blow  on  head  by  piece  of  tar  or  mortar,  448 

duodenal  ulcer,  having  no  relation  to  personal  injury,  causes  death,       ...  1 
epilepsy  causes  employee  to  fall  into  hole  filled  with  water,  pneumonia  and  death 

resulting, 508 

ejre  condition  due  to  tabes,  causee  employee's  incapacity  for  work,  242 

hemorrhages  due  to  chronic  congestion  of  throat  and  nose, 858 

hysteria  and  neurosis  follow  injury, 521 

incapacity  due  to  condition  of  phlyctenular  conjunctivitis, 707 

inhalation  pnetmionia,  following  <q;>eration  for  strangulated  hernia,         ...  85 

lead  poisoning,                                              177 

lead  poisoning  due  to  nature  of  work  as  painter, 112 

lobar  pneumonia,  following  drenching  and  smoke  saturation,         ....  120 
neuritis,  resulting  from  injury  aggravated  by  bronchitis,  having  no  relation  to 

injury, 465 

neurosis  has  causal  relation  to  personal  injury, 251 

neurosis,  has  no  connection  with  emplos^ment, 600 

osteomsrelitis  due  to  acceleration  of  a  predisposition  by  personal  injury,                   .  40 

osteomyelitis  following  aooeleration  of  pre-existing  condition  by  personal  injtiry,     .  722 

pneumonia  develops;  epilepey  causes  employee  to  fall  into  hole  filled  with  water,    .  503 

pneumonia,  having  no  causal  relation  to  personal  injury,  causes  death,  .         .         .  180 

pneumonia,  not  due  to  q)ecial  exposure,  not  a  personal  injury 60 

pre-existing  condition  of  cerebral  hemorrhage  accelerated  by  injury,  164 
pre-existing  condition  of  hypertrophic  arthritis  of  cervical  q>ine  accelerated  by 

injury, 507 

pre-existing  condition  of  locomotor  ataxia,  having  no  causal  relation  to  personal 

injuxy,  causes  incapacity  for  work, 550 

pre-existing  condition  of  syphilis  accelerated  by  injury, 614 

previously  diseased  condition  of  varicocele  not  accelerated  by  injury,     ...  82 

previously  diseased  heart  condition  accelerated  by  personal  injury,                  .         .  430 

rupture  due  to  kick  of  horse  in  stomach  necessitates  operation;  death  follows,        .  430 

septicemia  and  delirium  tremens  follow  injury, 674 

septicemia,  cerebral  hemorrhage  and  embolism  follow  injury,         ....  518 

septicemia,  following  injury  caused  by  nail,  resulted  in  death,        ....  513 

trachoma  with  pannus  not  caused  by  injury, 606 
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traumatio  delirium  tremens  and  edema  of  brain  following  fracture  of  fibula,    .  352 

traumatic  hemorrhage  of  brain  caused  death, 371 

tuberculosis  of  lungs  contributory  cause  of  death, 604 

ulcers  of  stomach,  having  no  causal  relation  to  injury,  cause  death,        ...  1 

DOUBLE  OOMPIN8ATXON: 

^Iftiin  for,  dismissed,          ...........  186 

not  due;  dispatcher  guilty  of  negligence  and  not  serious  and  willful  misconduct,  186 

DBOWMIMO: 

conjectural  whether  death  by,  is  within  scope  of  employment,       ....  238 

DUAL  OJkPAOITT: 

employee  of  subscriber  who  serves  at  fire  in,  entitled  to  compensation  from  insurer 

of  subscriber, 129 

BABHXlfOS: 

all,  should  be  considered  in  the  computation  of  average  weekly  wages,  .  737 

tips  and  gratuities  are, 737 

value  of  board  included  as,  in  computing  average  weekly  wages,    ....  528 


death  from  malignant, 203 

XDEMA  or  BRAIN: 

death  results  from,  following  fracture  of  ankle 733 

septicemia  resulting  from  scratch  from  sphoter  causes  death  from,  674 

BMPLOTBE: 

able  to  earn  as  much  and  more  wages  as  before  injury, 698 

acted  unreasonably  in  refusing  to  accept  emplosrment  which  he  can  perform,  382 
chauffeur,  whose  i>rincipal  duty  was  driving  family  of  emplc^er  for  pleasure,  not 

an 293 

claimant  who  was  under  the  direction  and  control  of  the  subscriber  at  the  time  of  the 

injury  is  an, 661 

defined, 293,  296 

discharge  not  due  to  unreasonableness  of,  in  failing  to  obey  orders  of  foreman,  631 

discharged  because  of  failure  to  obey  foreman, 631 

duty  of,  to  order  trespassers  from  premises  of  subscriber, 540 

established  custom  of,  to  go  upon  roof  of  buflding, 554 

furnished  q;>eoial  position  of  light  work, 591 

handling  explosives  not  a  part  of  work  of, 672 

no  misconduct  on  part  of, 436 

not  \mieasonable  in  giving  up  light  work  which  he  was  unable  to  perform  because 

of  crippled  condition, 695 

not  unreasonable  in  refusing  to  undergo  operation  which  physician  says  is  peculiarly 

dangerous, 290 

of  subscriber  who  serves  at  fire  in  dual  ci^Mudty  entitled  to  compensation  from  in- 
surer of  subscriber,    129 

partner  in  business  not  an, 296 

personal  conduct  of,  causes  him  to  lose  emplojrment, 698 

refusal  of,  to  accept  light  work  offered  by  insurer  unreasonable,     ....  654 
subject  to  call  at  any  time  entitled  to  compensation  for  injury  received  while  getting 

out  of  bed  in  morning, 525 

XMFLOYBE: 

new  insurer  of,  liable  for  second  injury, •       .  313 


'  (t««  Scope  of  Employment): 
compensation  suspended  when  employee  refuses  to  accept,  which  he  can  per- 
form,         382 

en4>loyee  unable  to  obtain,  by  reasoo  of  injury,  .......      631 

en4>loyee*s  personal  conduct  causes  him  to  lose, 696 
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not  of  temporary  or  casual  nature. 49 

of  chauffeur,  not  in  usual  oouiset  trade,  busineBS,  profession  or  occupation  of 

employer, 298 

of  employee  engaged  to  perform  certain  job  is  casual, 624 

part  of  contract  of,  to  receive  board  and  lodging  in  hotel, 525 

right  to  exercise  direction  and  control  determines  status  of, 661 

EMPYEMA,    See  Disease. 

IPILIPST.    Set  Disease. 

EEY8IPII.A8.    See  Disease. 

KVJLDINCK: 

as  to  personal  injury  by  iyy  poisoning, 537 

as  to  personal  injury  due  to  lead  poisoning, 177 

failed  to  substantiate  claim,  showing  no  evidence  of  trauma  or  blow,      .  262 

inference  of  fact  drawn  by  committee  on  weight  of, 164 

medical  evidence  showed  that  there  was  no  causal  relation  between  personal  injury 

and  pneumonia  which  caused  death 189 

medical,  indicated  that  condition  of  abscess  had  no  causal  relation  to  personal 

injury, 342 

medical,  indicated  that  exertion  due  to  lifting  bag  of  coal  accelerated  previously 

diseased  heart  condition ' 439 

medical,  indicated  that  further  treatment  and  appliances  should  be  furnished  em- 
ployee to  restore  his  earning  capacity,            .......  626 

medical,  showed  no  causal  relation  to  condition  of  anuria  and  personal  injury,  303 

medical,  showed  no  usable  vision  in  eye,     ........  488 

medical,  showed  that  all  incapacity  for  work  should  cease  in  one  month,  657 
medical,  showed  that  amputation  of  second  and  third  fingers  was  made  nece^ssary 

by  second  injury, 313 

medical,  showed  that  breaking  of  blood  vessel  in  left  arm  caused  incapacity,  .  687 

medical,  showed  that  condition  of  abduoens  paralysis  followed  injury,    .  488 
medical,  showed  that  condition  of  bone  tuberculosis  is  accelerated  by  injury  to 

ankle, 257 

medical,  showed  that  condition  of  erysipelas  was  not  caused  by  injury,  .  367 
medical,  showed  that  condition  of  phlyctenular  conjunctivitis  could  not  have  been 

set  up  by  entrance  of  particle  of  dust  into  eye 707 

medical,  showed  that  condition  of  traimiatic  delirium  tremens  followed  fracture  of 

fibula. 352 

medical,  showed  that  death  resulted  from  an  embolism  caused  by  septicemia  pro- 
duced by  a  personal  injtiry, 513 

medical,  showed  that  death  was  due  to  severity  of  injury, 395 

medical,  showed  that  death  was  due  to  traumatic  hemorrhage  of  brain,  .         .371 

medical,  showed  that  death  was  result  of  injury, 532 

medical,  showed  that  employee  died  of  apoplexy  which  had  no  causal  relation  to 

alleged  strain, 297 

medical,  showed  that  employee  was  able  to  perform  usual  work,    ....  480 
medical,  showed  that  employee  was  not  suffering  from  any  serious  disease  and  that 
there  was  no  connection  between  condition  of  neurosis  and  former  employ- 
ment,          690 

medical,  showed  that  employee  would  be  able  to  perform  his  usual  work  after  per- 
forming light  work  for  two  weeks,                                     654 

medical,  showed  that  employee's  incai>acity  for  work  had  ceased,           .         .  302 

medical,  showed  that  incapacity  for  work  ceased  on  definite  date,                    .  597 
medical,  showed  that  incapacity  for  work  was  due  to  condition  of  sciatic  rheuma- 

tiam, 600 

medical,  showed  that  incapacity  resulting  from  injury  had  ceased,          .         .         .  550 

medical,  showed  that  injury  aggravated  condition  of  weakness  in  knee,                     .  323 
medical,  showed  that  longshoreman  was  able  to  do  anything  except  the  heaviest 

kind  of  work, 638 

medical,  showed  that  operation,  offered  by  insurer,  was  peculiarly  dangerous,          .  290 

medical,  showed  that  pre-existing  condition  was  lighted  up  by  injury.    .         .         .  722 
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medical,  showed  that  aeptioemia  resultins  from  scratoh  of  splinter  caused  deUrium 

tremens  and  death, 674 

medical,  showed  that  strain  of  overtime  work  in  heat  of  dyeing  room  was  contribut- 
ing factor  and  cause  of  death, 336 

medical,  showed  that  there  was  no  connection  between  employment  and  Bright's 

disease,  which  caused  death, 610 

medical,  showed  that  two  fingers  were  rendered  permanently  incapable  of  use,  726 

medical,  showed  that  work  which  employee  was  required  to  do  was  unsuitable  for 

his  condition, • 695 

medical,  showed  tsrptcal  case  of  hysterical  hip, 521 

medical,  weight  oi,  against  claim  that  rupture  of  pancreas,  causing  hemorrhage 

and  death,  resulted  from  injury, 102 

no,  of  effects  of  injury, 408 

no,  of  trauma  or  blow, 262 

showed  that  bronchitis  was  a  material  factor  in  making  neuritis  worse,  .  465 

showed  that  death  was  due  to  cancer  of  esophagus  and  tuberculosis  of  lungs,  having 

no  causal  connection  with  personal  injury, 604 

showed  that  death  was  due  to  condition  of  cirrhosis  of  liver  and  delirium  tremens 

which  had  no  causal  connection  with  alleged  injury, 262 

showed  that  employee  could  perform  but  could  not  obtain  certain  limited  and  not 

easily  secured  employment 248 

showed  that  employee  made  diligent  efforts  to  obtain  employment,                           .631 
showed  that  employee  met  death  during  working  hours,  but  under  unknown  cir- 
cumstances,        554 

showed  that  employee  was  not  guilty  of  serious  and  willful  misconduct  by  reason 

of  intoxication, 641 

showed  that  employee  was  suffering  from  condition  of  syphilis  prior  to  the  injury,  .      614 
showed  that  employee  was  unsuccessfully  simulating  condition  of  incapacity  frcnn 

sacroiliac  strain, 281 

showed  that  fatal  injury  to  superintendent,  who  was  ordering  treQMWser  from 
prenuses,  arose  out  of  his  employment  by  reason  of  a  qpecial  risk  that  was  inci- 
dental thereto,  510 

showed  that  injury  accelerated  congenital  and  progressive  disease  of  central  nervous 

system, 404 

showed  that  injury  left  employee  with  permanently  incapacitated  right  hand,  501 

showed  that  it  was  an  established  custom  among  employees  to  go  on  roof  of  building, 

such  custom  being  known  to  employer,  554 

showed  that  practice  of  putting  belt  on  pulley  while  in  motion  was  acquiesced  to  by 

.  foreman, 461 

showed  that  pre-existing  varicose  condition  was  not  aggravated  by  personal  injury,      414 
showed  that  second  injury  was  an  independent  cause,  .....      425 

•howed  that  total  incapacity  for  work  was  due  to  condition  of  neurosis  having  causal 

relation  to  personal  injury,  251 

BZIBTXON: 

accelerates  previously  diseased  heart  condition, .      439 

IXPL08IVS8: 

handling  of,  not  a  part  of  employee's  work, 672 

handling  of,  unnecessary  or  unreasonable  act, 672 

IZPOSUBI: 

to  danger  of  falling  by  going  on  roof  of  building, 554 

to  danger  of  frostbite  a  q;>ecial  risk  of  employment, 307 

to  materially  greater  danger  of  frostbite  a  risk  of  emplojrment,      ....  30 

Xn  INJURY: 

ability  to  earn  wages  not  affected  by, 445 

condition  of  abduoens  paralysis  followed  injury  to  head, 488 

conductor  claimed,  was  caused  by  entrance  of  i>article  of  sand,      ....  707 

entrance  of  emery  or  dust  into  left  eye  causes  loss  of  vision,          ....  758 

loss  of  vision,  resulting  from  q;>attering  of  molten  lead, 22 

no  usable  vision  in  eye 488 
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employee  engased  at  her  work  faints  and  falla  againat  machinery,  breakinc  arm,  729 

employee  fainta  owing  to  excitement  following  breaking  of  belt,     ....  534 

rATAL  INJURY: 

eauaed  by  fall  from  fifth  floor  of  boilding  to  ground. 581 

cauaed  1^  fall  from  roof  of  building  to  areaway  below, 554 

death  by  drowning  a, 238 

death  due  to  condition  of  drrhoaia  of  liver  and  delirinm  tremens,  having  no  causal 

"connection  with  personal  injury,         • 283 

death  doe  to  duodenal  ulcer,  having  no  relation  to  personal  injury,        ...  1 

death  due  to  pneumonia,  having  no  causal  relation  to  personal  injury,  .  189 

death  due  to  strain  of  overtime  work  in  heat  of  dyeing  room,        ....  336 

death  follows  operation  for  intestinal  rupture  due  to  kick  of  horse,  430 

death  from  edema  of  brain, 733 

death  from  gradual  disintegration  of  brain  following  blow  on  head,  448 

death  from  lobar  pneumonia,  following  drenching  and  smoke  saturation,  129 

death  from  malignant  edema  due  to  streptococcus  infection  from  pin  prick,    .  203 

death  from  septicemia  and  delirium  tremens  following  injury,        ....  674 

death  from  septicemia  following  injuiy  caused  by  nail,          .....  513 
death  resulting  from  accelerati<m  of  previously  diseased  heart  condition  by  personal 

injury, 439 

death  resulting  from  inhalation  pneumonia,  f oQowing  oponiian.  for  hernia,  85 

due  to  fall  from  building,  causing  fracture  of  skuU, 617 

due  to  serious  and  willful  misconduct  on  j>art  of  employee  by  reason  of  intoxica- 
tion.           118 

due  to  severe  fracture,  followed  by  sepsis  and  delirium  tremens,    ....  895 

employee  thrown  out  of  wagon  whQe  riding  home  from  work,        ....  491 
epilepsy  causes  employee  to  fall  into  hole  filled  with  water,  pneumonia  and  death 

resulting, 503 

injury  accelerated  previously  diseased  oon<lition  of  cerebral  hemorrhage,  causing 

death, 164 

recoved  by  being  crushed  by  water  pipes, 201 

result  of  traumatic  hemorrhage  of  brain  from  accidental  fall,         ....  371 

resulting  from  fall  against  iron  column, 368 

resulting  from  infection  following  injury  to  leg  and  arm, 378 

resulting  in  suicide  following  a  fit  of  insanity,  having  causal  relation  to  persoiud 

injury, ' 22 

to  employee  of  independent  contractor  while  engaged  in  work  that  was  part  of  the 

business  of  subscriber, 748 

to  emplo]ree  while  riding  home  in  vehicle  furnished  by  another  employee,  491 
to  employee  who  attempted  to  operate  elevator  contrary  to  rule  did  not  arise  out  of 

employment, 621 

to  employee  who  went  on  roof  of  building  to  get  fresh  air, 554 

to  habitual  user  of  intoxicants,  who  falls  from  ladder  and  fractures  fibula,  352 
to  hoseman  who  was  thrown  out  of  hose  wagon  by  reason  of  its  collision  with  curb- 
stone   532 

to  superintendent  of  mill  by  reason  of  his  being  shot  by  trespasser  whom  he  ordered 

out, 540 


(iee  Dependency): 

dependency  of,  shown  by  deposition, 201 

partially  dependent  upon  son  for  support, 201 

nXIDINO: 

of  Board  not  to  be  set  aside  unless  vdioUy  unsupported  by  evidence,  129 

of  Board  stands  upon  same  footing  as  verdict  of  a  jury  or  finding  of  a  court,  129 

of  Board,  that  right  hand  ii  permanently  inci^Mtble  of  use,  warranted,   .  147 


are  "laborers,  workmen  and  mechanics"  within  meaning  of  diapter  807,  Acta  ol 

1913 •. 532 

provisions  of  chapter  807,  Acts  of  1913,  applicable  to, 582 
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rooLDra: 

penonal  injury  the  result  of, 183 

FBOSTBITI: 

due  to  mAterially  greater  ezpoeure  is  a  personal  injury, 39 

resulting  from  materially  increased  risk  or  exposure  due  to  emplosrment  is  a  per- 
sonal injury,      307 

OBATUITII8  (tM  Earnings) 737 

HIABT  DI8BA8I: 

aooelerated  by  exertion  from  lifting  bag  of  ooal, 439 


lOBBHAaS: 

•       caused  by  rupture  of  pancreas,  having  no  connection  with  injury,  192 

cerebraU  acceleration  of, 164 

due  to  chronic  congestion  of  throat  and  nose  not  related  to  personal  injury,    .  358 

traumatic,  resulting  from  accidental  fall,  caused  death, 371 

ftWHITA.    Sm  Disease. 

HOUDATS: 

should  be  considered  as  lost  time  in  computing  ayerage  ireeldy  wages,   .  472 

HTDBOCKLE.    8e$  Disease. 

HYFEEnOPHZO  ABTHBZTI8  Or  CIBYIOAL  8PZMB.    5ee  Disease. 

HTBTimiA: 

resulting  from  injury  to  hip  caused  inc^>acity  for  work, 521 

nCPABTIAL  BXAMZNATXON: 

by  soedalist,  who  recommended  that  insurer  furnish  and  employee  accept  plastic 

operation, 105 

indicated  that  employee  was  suffering  from  nervous  exhaustion  resulting  from 

accidents, 251 

indicated  that  incapacity  for  work  was  result  of  injury  to  periosteum,    ...  55 

showed  that  condition  of  abducens  paralysis  followed  injury  to  head,     .  488 

showed  that  condition  of  abscess  and  fistula  were  not  affected  by  injury  and  fall,    .  73 

showed  that  oon<lition  of  feet  did  not  represent  any  disability,       ....  198 

showed  that  oondition  of  neuritis  was  aggravated  by  bronchitis,    ....  465 

showed  that  condition  of  varicocele  existed  prior  to  injury, 82 

showed  that  employee  required  hospital  bed,  abundance  of  good  food  and  common- 
sense  medial  treatment,    521 

showed  that  empl<qree  sustained  nerve  injury  which  caused  hand  to  be  substantially 

paralysed  and  useless, 147 

showed  that  employee  was  able  to  work, 498 

showed  that  employee  was  in  condition  to  do  light  work, 597 

showed  that  employee  was  not  suffering  from  serious  disease  and  that  there  was  no 

connection  between  condition  of  neurosis  and  former  employment,  090 
showed  that  employee  would  be  able  to  perform  his  usual  work  after  performing  light 

work  for  two  weeks, 654 

showed  that  eye  condition  was  due  to  tabes, 242 

showed  that  incapacity  due  to  injury  had  ceased, 550 

showed  that  incapacity  for  work  had  terminated  and  that  employee  was  able  to 

perform  usual  work, 480 

showed  that  longshoreman  was  able  to  be  at  work  at  any  thing  excepting  the  very 

heaviest  kind  of  work, 688 

showed  that  slight  disoomfort,  resulting  from  operation  of  rectal  abscess,  was  not 

sufficient  to  incapacitate  employee, 392 

showed  that  ulcer  caused  by  injury  had  healed  without  causing  loss  of  vision,  445 
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IHGJkPAOITT  rOB  WORK:  pact 

eansed  by  inertia  and  other  effects  of  eTceiiive  use  of  intozieanta,  389 

ceaaed  on  definite  date, 507 

oon4>enBation  awarded  on  bami  of  total, 758 

compensation  awarded  on  basis  of  total,  while  unable  to  earn  any  wages,  248 

compensation  due  for,  resulting  from  first  injuiy, 425 

due  on  account  of  injury  to  hand,  which  necessitated  the  amputation  of  second  and 

third  fingers, 313 

due  to  acceleration  of  bone  tuberculosis  by  injury  to  ankle 257 

due  to  aggravation  of  a  condition  of  hernia  by  strain, 480 

due  to  amputation  of  fingers, 438 

due  to  arteriosclerosis  and  senile  condition  not  due  to  injury,         ....  428 

due  to  breaking  of  Uood  vessel  by  fall 687 

due  to  chronic  condition  of  hydrocele  not  accelerated  by  personal  injury,  405 

due  to  condition  of  abscess,  having  no  causal  relation  to  personal  injury,  342 

due  to  condition  of  arUuitis  of  bones  of  Q>ine, 625 

due  to  condition  of  erysipelas  having  no  causal  relation  to  injury,  .  367  t 

due  to  condition  of  locomotor  ataxia  having  no  causal  relation  to  injury,  550 

due  to  condition  of  neuritis  resulting  from  injury, 465 

due  to  condition  of  neurosis  having  causal  relation  to  personal  injury,    .  251 

due  to  condition  of  neurosis  having  no  connection  with  former  employment,  .  690 

due  to  condition  of  pericarditis  having  causal  relation  to  personal  injury,  647 

due  to  condition  of  phlyctenular  conjimotivitis, 707 

due  to  condition  of  sciatic  rheumatism  having  no  causal  relation  to  injury,     .  600 

due  to  frostbite  of  hands, .39 

due  to  hemorrhages  not  related  to  personal  injury, 358 

due  to  inability  to  flex  fully  left  knee,  and  shortening  of  leg,  ....  229 

due  to  inflammation  of  periosteum, .55 

due  to  injuries  from  fall  resulting  from  fainting  speU,  owing  to  excitement  f<^lowing 

breaking  of  belt, 534 

due  to  injury  by  frostbite  resulting  from  materially  increased  risk  or  exposure,  307 

due  to  injury  ceased  on  definite  date, 614 

due  to  injury  which  sggravated  condition  of  weakness  in  knee,      ....  323 
due  to  injury  which  aggravated  predisposition  to  osteomyelitis,  necessitating  amputa- 
tion of  foot, 49 

due  to  injury  received  by  upsetting  of  automobile, 28 

due  to  injury  which  necessitated  amputati<m  of  left  arm 631 

due  to  ivy  poisoning, 537 

due  to  lead  poisoning 112, 177 

due  to  malingering  and  not  personal  injury, 281 

due  to  pre-existing  condition  of  syphilis, 614 

due  to  pre-existing  condition  of  varicose  veins  not  aggravated  by  personal  injury,  .  414 

due  to  previously  diseased  condition  of  varicocele  not  accelerated  by  injuiy,  .         .  82 

due  to  serious  injury  to  leg, 290 

due  to  severe  bums  on  right  hand  and  arm,  105 

due  to  wrenching  and  bruising  of  back, 737 

duration  of,  of  longshoreman, 638 

estimate  that  all,  will  cease  within  one  month,     .......  657 

eye  condition  due  to  tabes  caused, 242 

hysteria  and  neurosis,  following  injuiy  to  hip,  caused, 521 

impartial  examination  disclosed  no, 498 

impartial  physician  reported  as  to  ending  of , 638,654 

impartial  report  indicated  no  further, 892 

is  partial  when  employee  is  able  to  earn  leas  wages  than  prior  to  time  of  injury,       591 ,  787 

medical  evidence  showed  that  all  incapacity  will  cease  within  one  month,  657 

not  result  of  injury,  but  due  to  employee's  personal  conduct,         ....  698 
of  attendant  at  insane  asylum  due  to  injuries  resulting  from  personal  encounter  with 

inmat4¥i, 528 

osteomyelitis,  resulting  from  injury  which  lighted  up  pre-existing  oondition,  caused,  722 

partial,  due  to  permanent  inoi^Mboity  of  right  hand« 591 

terminated,  despite  new  injury  intervening  at  time  when  incapacity  due  to  first  in- 
jury otherwiie  would  Jiave  ceased, 425 

terminated  on  a  day  definite, 494 

total,  because  of  inability  to  earn  any  wages  because  of  injury,      ....  726 
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nVCJkPACXTT  rOB  WORK  — Concluded.  pact 

total,  because  of  inability  to  perform  light  work  because  of  crippled  condition,  605 

total,  due  to  amputation  of  three  fingers  of  right  hand, 108 

total,  due  to  injury  to  right  hand,  and  not  affeoted  by  condition  of  feet,  108 

total,  due  to  nerve  injury  which  rendered  hand  permanently  incapable  of  use,  147 

total,  while  unable  to  perform  work  by  reason  of  injury, 570 

IMCIDSHT  OF  EMPLOTMXMT.    See  Scope  of  Employment. 

IMDIPBNDBIIT  COMTBAOTOB: 

employee  of,  engaged  in  performance  of  work  that  was  part  of  subscriber's  business,      748 
insurer  of  subscriber  required  to  pay  compensation  to  employee  of  noninsured,      748 

INFICnON: 

following  injuiy  to  leg  and  arm  caused  death 378 

of  osteomyelitis  aggravated  by  personal  injury, 40 

streptococcus  caused  from  pin  prick,  resulted  in  death  from  malignant  edema,  203 

nmBlNCK: 

of  fact  drawn  by  committee  on  weight  of  evidence, 164 

ZNTLAMICATION: 

of  periosteum  resulting  from  injury  to  shin  bone, 55 

INHAULTION  PHBUMONIA.     See  Disease. 

IN  JURY: 

incapacity  compensation  due  for  first;  second,  was  from  an  independent  cause,  425 

no  witnesses  to  occurrence  of,    . 367, 371 

notice  of,  failure  to  file,  not  due  to  mistake  or  other  reasonable  cause,    .  .      420 

resulting  from  personal  encounter  with  fellow  workman  not  covered  by  act,    .  385 

INSANITY: 

having  causal  relation  to  injury  which  resulted  in  loss  of  vision  a  personal  injury*   .        22 

mSITBANCC: 

general  contractor  covered  by, 617 

salesman  within  scope  of  employment  while  taking  automobile  ride  with  prospective 

client, 28 

INSUBANCK  AOBNT.    See  Agent. 

INSUBEB: 

claimed  disease  independent  of  injury  occasioned  treatment  of  physician,        .         .      647 
claimed  that  incapacity  is  materially  affected  by  condition  of  feet,  108 

does  not  show  injury  occurred  by  reason  of  intoxication,       .....      641 
failed  to  sustain  burden  of  proof  and  show  that  injury  was  due  to  willful  misconduct 

by  reason  of  drunkenness 333 

liable  for  payment  of  compensation  to  widow  of  employee  of  subscriber  who  served 

at  fire  in  dual  capacity,       . .      120 

liable  only  for  payment  of  reasonable  fees  to  physicians  whose  services  were- reason- 
ably necessary, 81 

new,  liable  for  second  injuiy 313 

no  liability  on  part  of,  when  it  has  furnished  reasonable  medical  services  add  em- 
ployee engaged  lodge  physician 276 

not  liable  for  bill  of  physician  of  employee  when  its  physician  is  competent,   .         .      450 

not  liable  for  double  compensation, 186 

not  liable  for  medical  services  when  it  furnishes  same  and  employee  engages  own 

physician,  ............      102 

not  liable  for  needless  medical  service 81 

not  liable  for  payment  of  bill  of  lodge  phsrsidan  engaged  by  employee,  when  it  fur- 
nished reasonable  medical  services 276 

not  liable  for  payment  of  bill  of  physician  engaged  by  employee,  when  it  furnished 

reasonable  hospital  and  medical  services, 703 
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mSITREB  —  Conduded.  paob 
of  general  contractor  liable  for  injnriei  to  employee*  of  noninscued  suboo&tiactor,  617 
of  Bubecriber  required  to  pay  oompenaation  for  peiwuial  injury  to  employee  of  inde- 
pendent contractor,    748 

offered  to  furnish  operation  which  phyeidaa  said  was  peculiarly  dangerous,    .  290 

raised  question  as  to  employee's  right  to  use  grindstone  in  engine  room,  737 

raised  question  as  to  whether  operation  had  been  skillfully  performed,  .  106 

raised  question  of  unreasonableness  of  employee  in  giving  up  light  work,  606 
refused  to  pay  compensation  and  bill  of  phsrsidan  on  the  ground  that  claim  was 

barred  by  reason  of  failure  to  file  same  within  six  months,      ...»  647 

*  shaU  furnish  medical  services,    .                 703 

IMTntVIlinia  GAUSI  {aee  New  Cause  intervening), 426 

DITOZXCAIITS: 

effects  of  excessive  use  of,  and  inertia  cause  of  inc^;>acity  for  work,        .  .  389 

employee  accustomed  to  daily  use  of, 674 

habitual  user  of,  fell  from  ladder  and  fractured  fibula,  death  resulting,  .  .  362 

JMTOZXGATION: 

fatal  injury  not  due  to  condition  of, 371 

injury  due  to, 118,163 

insurer  does  not  show  injury  occurred  by  reason  of, 641 

insurer  does  not  show  that  injury  was  due  to  willful  misconduct  by  reason  of,         .      333 

IVT  POUOHDra: 

condition  of,  caused  inci^MMsity  for  work, 637 

-JUEY: 

finding  of  Board  stands  upon  same  footing  as  verdict  of  a, 129 

^'LABOSntS,  WOBXMBN  AMD  MBOHAHZCS:" 

chapter  807,  Acts  of  1913,  provides  for  payment  of  compensation  to,     .         .         .      632 

LABKINO: 

injury  to  employee,  due  to.  of  others,  in  which  she  had  no  part,  did  not  arise  out  of 

emplojrment, 319 

I>ersonal  injury  to  result  of, 183 

LBAD  POISOHDra: 

a  i>ersonal  injury, 112, 177 

XZABXLITT: 

no,  on  part  of  insurer  for  fatal  injury  to  employee  who  attempted  to  operate  elevator 

contrary  to  rule, 621 

no,  on  part  of  insurer  for  payment  of  biU  of  physician  who  was  engaged  by  em- 
ployee, when  it  had  furnished  reasonable  medical  and  hospital  services,  .  703 
no,  under  act  upon  insurer  when  it  furnished  reasonable  medical  services  and  em- 
ployee engaged  lodge  physician, 276 

no,  upon  insurer  to  pay  bill  of  employee's  physician, 459 

of  a  dty  or  town  that  has  accepted  the  provisions  of  chapter  807,  Acts  of  1913,  632 

of  insurer  of  general  contractor, 617 

of  insurer  of  subscriber  for  injury  to  employee  of  noninsured  independent  con- 
tractor,      748 

of  new  insurer,  for  second  injury,  313 

Lrmro  apabt: 

daughter,  living  apart  from  father,  and  receiving  contributions  upon  which  she  is 

dependent,  is  wholly  dependent, 126 

XOBAB  FNBUMOBIA: 

death  results  from, 120 

XOCOMOTOB  ATAXIA.    Sm 
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LODOnVO:  PAOB. 

jMUt  of  oontraot  of  hire  to  leoeive,  while  in  hotel* 625 

LONOWHOBIBCAH: 

incapacitated  for  heavy  work  of  his  calling, 638^ 

LOST  TIMS: 

all,  if  more  than  two  weeks,  should  be  deducted  in  computing  average  weekly  wages,      229 
holidays  should  be  considered  as,  #ben  computing  average  weekly  wages,  472" 

MMJNOISINa: 

emplc^ee  guilty  of, 281 

impartial  examination  showed  that  employee  should  be  able  to  perform  customary 

work, 498 

MABBIAai: 

daughter  by  former,  conclusively  presumed  to  be  wholly  dependent,      .         .         .      878 

BCATIBIALLT  OBBATIB  DAMQEE: 

exposure  to,  of  frostbite  in  extremely  cold  weather  a  risk  of  emplo3rment,  .        39 

presence  of  machinery  exposes  en4>loyee  to,  than  ordinarily  would  be  the  case,  729 

MXDICAL  ADVI80BT  COMMITTEI: 

recommended  award  of  $50  for  operating  surgeon  and  $10  for  assistant,  .  225 

MXDICAL  FEES: 

reasonable,  for  major  operation, 22& 

MXDICAL  8XBYICK8: 

insurer  claimed  disease  independent  of  injury  occasioned  treatment  of,  .         .         .  647 

insurer  furnished  reasonable, 270 

insurer  liable  only  for  pajmoenA  of  reasonable  fee  to  phjraicians  for,         ...  81 

insurer  not  Uable  for  boll  of  employee's  physician, 459 

insurer  not  liable  for  needless  services, 81 

insurer  shall  furnish, 708 

no  liability  under  act  upon  insurer  for  medical  services  when  it  furnished  same  and 

emplosree  engaged  own  physician, 102* 

reasonable  fee  of  physician  for, 647 

unnecessary  duplication  of, 81 

MXDICAL  TRXATMKNT: 

empl<qree,  suffering  from  neurons  and  hysteria,  following  injury  to  hip,  requires 

conmion  sense, 521 

MOTHXE  (see  Dependency): 

alien,  who  is  ^olly  dependent,  entitied  to  compensation, 115 

partially  dependent  upon  son,  entitied  to  compensation,        ....        363,  581 

MUNICIPALITT: 

provisions  of  chapter  807,  Acts  of  1913,  applicable  to  firemen  of,  .  .         .      532 

MmtDXE: 

a  case  of  wholly  unprovoked, 540 

NXUBITIB: 

condition  of,  resulting  from  injury,  aggravated  by  bronchitis,        ....      465 

HXUBOSIS: 

condition  of,  having  ioausal  relation  to  personal  injury,  caused  total  incapacity  for 

work. 251 

following  injury  to  hip  caused  incapacity  for  work, 521 

no  connection  between  condition  of,  and  former  employment,        ....      690 

MXW  CAUSX  INTXEVXBIINa: 

old  injury  had  healed  when  employee  met  with  second  accident,    ....      425 
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VOnOI  or  injury:     .  pagb 

faflure  to  file,  not  due  to  miwt^fcVft  or  other  reMonable  oaute,          ....  420 

not  filed  with  employer  or  insurer  within  statutory  period, 242 

not  invalid  by  reason  of  inaccuracy,  since  it  was  not  given  with  any  intention  to 

mislead, 647 

OOCUPATXOMAL  DI8SA8I8: 

lead  poisoning, 177 

lead  poisoning,  due  to  nature  of  work  as  punter, 112 

OPBE4TXON: 

death  followed,  for  intestinal  rupture  due  to  kick  of  horse,    .  430 
employee's  refusal  to  accept,  not  unreasonable;    physician  said  it  was  peculiariy 

dangerous, 290 

for  empyema  having  no  causal  relation  to  personal  injuiy, 342 

for  strangulated  hernia  caused  death  by  reason  of  inhalation  pneumonia,  85 

for  tubercular  bone  condition  necessitated  by  injury  to  ankle,        ....  257 

for  varicose  condition  furnished  by  insurer,          .         .         .         .         ^        .         .  550 

furnished  by  insurer  for  hernia, 408 

furnished  by  insurer  for  the  purpose  of  restoring  some  use  of  hand,  105 
performed  in  substantial  compliance  witii  recommendation  of  committee  of  arbitra- 
tion   105 

reasonable  fee  for  major 225 

to  relieve  condition  of  neuroma  recommended,     .                  005 

OKDEE  TO  PBOCnD: 

issued  by  diqiMtcher  in  good  faith, 186 

OSTIOABTHBZTI8.    Set  Disease. 
08TIOMTILITI8.    8m  Disease. 


entitled  to  compensation  for  incapacity  for  work  due  to  lead  poisoning,  .112 

PABALT8IS: 

condition  of  abduoens,  followed  injuiy, 488 

PABTMBE: 

notanemployee  within  meaning  of  Workmen's  Compensation  Act,  296 


claimant,  a  member  of,  not  an  emplo3^ee  within  the  meaning  of  Workmen's  Com- 

pensation  Act, 206 

PATHOLOOIOAL  BIGOKD: 

discovery  of,  at  rehearing  important  factor  in  sustaining  burden  of  proof,  203 

PENALTY: 

for  refusal  of  emplosree  to  accept  employment  which  he  can  perform,     .  382 

suspension  of  compensation  is,  for  refusal  of  employee  to  accept  work  which  he  can 

perform, 382 

PBEliMnDITLY  INOAPABLI  OP  V8I: 

hand  reduced  to  mere  stump  with  no  reasonable  prospect  of  use  is,        ...        36 
nerve  injury  renders  hand, 147 

PIB80NAL  CONDUCT: 

of  emplo3^ee  causes  him  to  lose  employment, 608 

PIB80NAL  INCOUNTBB: 

injury  l^  reason  of,  with  fellow  workman  not  covered  by  act,       ....      385 
injury  to  attendant  at  insane  asylum  resulting  from,  with  inmates  arose  out  of  em- 
ployment,           ...      528 
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PIB80NAL  nVJURT:  paob 

accelerated  previoudy  diseased  heart  condition,  death  resulting*  439 

by  reason  of  blow  on  head,  death  resulting,         .......  448 

by  reason  of  dreoohing  and  smoke  saturation, 129 

by  reason  of  fall  into  a  yat,  causing  death  by  suffocation  or  drowning,  .  164 

by  reason  of  ivy  poisoning  arose  out  of  employment,         .....  537 

by  reason  of  pin  prick, 203 

death  from  septicemia  having  causal  relation  to, 513 

defined, 307 

due  to  bums  from  molten  metal, 1 

due  to  larking  of  othets,  in  which  employee  had  no  part,  did  not  arise  out  of  employ- 
ment,          319 

frostbite  due  to  materially  greater  exposure  is  a, 39 

frostbite  resulting  from  materially  increased  risk  or  exposure  due  to  empl(qrment 

is  a, 307 

inhalation  of  damp  smoke  and  drenching  with  water,  resulting  in  lobar  pneumonia, 

is  a 129 

insanity  and  suicide,  having  causal  relation  to  injury  which  results  in  loss  of  vision, 

isa, 22 

lead  poisoning  is  a, 177 

lead  poisoning  due  to  nature  of  work  as  painter  is  a, 112 

lobar  pneumonia  from  drenching  and  smoke  saturation, 129 

neurosis,  having  causal  relation  to,  causes  incapacity  for  work,      ....  251 

pneumonia,  not  due  to  q;>eoial  exposure,  not  a, 60 

result  of  fooling  or  larking  does  not  arise  out  of  employment,         ....  183 

right  hand  permanently  incapacitated  by  reason  of, 591 

septicemia  following  scratch  from  splinter,                              674 

strangulated  hernia  caxised  by, 85 

to  ankle  accelerated  condition  of  bone  tuberculosis, 257 

PHTBICIAN'S  FIB.    See  Reasonable  Fee. 

PZH  PBZCK: 

caused  streptococcus  infection  and  resulted  in  death  from  malignant  edema,  .  203 

PLAT: 

injury  resulting  from, 183 

PNIUMONIA.    See  Disease. 

POISOHDra: 

condition  of  ivy,  caused  incapacity  for  work, 537 

due  to  lead '.         .  177 

lead,  due  to  nature  of  work  as  painter,  a  personal  injury, 112 

PBOCKDUBI: 

status  of  dependency  of  father  established  by  deposition, 201 

PtTBZJO  mPLOYKBS: 

chapter  807,  Acts  of  1913,  provides  for  payment  of  compensation  to,     .  532 

QUABBBL: 

injury  by  reason  of,  with  fellow  workman  not  covered  by  act,       ....  385 

QUUTION  or  PACT: 

as  to  whether  employee  was  in  the  service  of  subscriber  at  time  of  injury,  661 

KEA80NABLI  FEB: 

award  of  $50  for  operating  surgeon  and  $10  for  ftjwi8t.ing  surgeon,  225 

for  major  operation, 225 

for  physician's  services, 647 

insurer  liable  only  for  payment  of,  to  phsrsidans  whose  services  were  reasonably 

necessary, 81 
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BIASOXABLI  mDIOAL  8IBVI0I:  vaob 

infurer  liable  only  for,  payment  of, 81 

ineorer  not  liable  for,  when  it  fnmiihed  lame  and  employee  encaged  own  phsni- 

eian, 102 


Qoeetion  of,  of  emplosree's  act  of  giving  up  light  work  raised,         ....      605 


ilOI  TO  XNOLISH  0A8I8,  22,  28,  89,  238,  819,  852.  882,  433.  465.  472.  618.  525 

528,  540, 554, 707.  737,  748 

!IOI  TO  1IA8BACH178ITT8  0A8S8,  22, 80, 102, 126, 129, 164, 177.  248,  818,  352, 
381,  885, 425, 433, 448, 461, 465,  525,  540, 554,  581,  591, 690 
BIFUSAL  OF  OITIB: 

of  employment  by  emplosree  unreaeonable, 654 

mmiARmo  bitori  industbial  aooidint  board: 

Eettneroaee, 203 

Lfnod  eaie, 281 

Marehoaae, 1 

Whitney  oaee.                                             674 

RIVISW  BirORI  INDUSTRIAL  AOOIDINT  BOARD: 

dedaion  in  Alphonee  oaee  affirmed. 85 

deoieioin  in  Bamee  oaee  affirmed,                  748 

dedaon  in  Beloni  oaee  affirmed, 498 

decision  in  Boliiiky  ease  affirmed, 102 

decision  in  Burgess  case  affirmed,                                            55 

decision  in  Burke  case  affirmed, 647 

decision  in  Capasso  case  affirmed. 378 

decision  in  Chesler  case  affirmed, 614 

decision  in  Coggins  case  affirmed. 631 

decision  in  the  DeFelid  case  affirmed 625 

decision  in  Doherty  case  affirmed 177 

decision  in  Dumey  case  revised.                  501 

decision  in  Farias  case  affirmed. 342 

decision  in  Fisher  case  affirmed, 489 

decision  in  Floocher  case  affirmed. 147 

decision  in  Qeceivieo  case  affirmed. 188 

decision  in  Qillis  case  affirmed, 307 

decision  in  Qlavin  case  affirmed 60 

decision  in  Gove  case  affirmed. 581 

decision  in  'Hanrahan  case  affirmed,    .                  73 

decision  in  Harmon  case  affirmed, 164 

decision  in  Harrop  case  affirmed, 867 

decision  in  Hasty  case  affirmed.    , 242 

decision  in  Hewitt  case  affirmed. 28 

decision  in  Higgins  case  affirmed, 229 

decitton  in  Howley  case  affirmed. 319 

decision  in  Hunt  case  affirmed. 550 

decisbn  in  Keefe  case  affirmed, 368 

dedsion  in  Kermer  case  affirmed, 405 

decision  in  Kilb  case  revised. 225 

decision  in  Kiley  oaee  affirmed. 118 

decision  in  Leonard  case  affirmed, 414 

decision  in  Lynch  case  affirmed. 895 

decision  in  MoCauley  case  affirmed 518 

decision  in  McGuire  case  affirmed, 465 

dedsion  in  McLaughlin  case  affirmed 518 

dedsion  in  McManaman  case  affirmed 39 

decision  in  McNulty  case  affirmed. 448 

decision  in  MoPhee  case  affirmed, 129 

decision  in  McRae  case  affirmed, 604 

dedsion  in  Mason  case  affirmed, 472 

dedsion  in  Mooradjian  case  affirmed. 336 
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BIVIBW  BETOBI  IND1T8TBXAL  AOOIDIIVT  BOAED  —  Concluded.  paqb 

decision  in  Miutaffa  cam  affirmed, 480 

decision  in  Ouellette  case  affirmed, 189 

deoinon  in  Paqnette  case  affirmed, 600 

decision  in  Ponigada  case  affirmed, 737 

decision  in  Quigley  case  affirmed, 420 

decision  in  Reithel  case  affirmed 540 

decinon  in  Roohville  case  affirmed, 153 

decision  in  Sander  case  affirmed 262 

decision  in  Sarkesan  case  affirmed, 737 

decision  in  Sarsfield  case  affiirmed,                        657 

decision  in  Shaw  case  affirmed, 707 

decision  in  Sweeney  case  affirmed. 303 

decision  in  Thompson  case  affirmed 313 

decision  in  Von  Ette  case  affirmed, 554 

decision  in  Watmaugh  case  affirmed, 703 

decision  in  Wheeler  case  affirmed, 433 

decision  in  Yatchin  case  affirmed, 49 

BBVilW   OF  WESKLT  PAYMENTS: 

Board  finds  all  incapacity  for  work  ceased  at  certain  date  in  Gisonna  case,  172 
Board  finds  partial  incapacity  continues  in  Higgins  case,  and  that  all  lost  time,  if 
more  tha^  two  weeks,  should  be  deducted  in  computing  average  weekly 

wages 229 

Board  finds  that  all  incapacity  for  woric  as  result  of  injury  has  ceased  in  Lenoci 

case, 281 

Board  finds  that  employee  is  able  to  earn  wages  in  emplc^noient  furnished  by  sub- 
scriber in  Dubidd  case, 323 

Board  finds  total  inci4>aeity  continues  in  Luken  case, 251 

Board  finds  total  incapacity  continues  in  Mosakian  case 105 

BX8K: 

handling  of  explosives  a  voluntary, 672 

BISK  OF  KMPLOTMINT.    5m  Scope  of  Employment. 

BULl: 

employee  attempted  to  operate  elevator  contrary  to, 621 

BUPTUBI.    See  Disease. 

SALESMAN; 

insurance,  within  scope  of  employment  while  taking  ride  with  prospective  cus- 
tomer,        28 

SCIATIC  BHEUMATISM.    iS«e  Disease. 

SCOPE  OF  EMPLOYMENT  (see  Emplosrment  and  Arising  out  oO : 

conjectural  whether  death  by  drowning  is  within, 238 

duties  of  conductor  did  not  create  or  intensify  risk  of  injury  by  entrance  into  eye 

of  particle  of  sand, 707 

employee  in  the  act  of  getting  out  of  bed  within, 525 

employee  within,  in  going  upon  roof  of  building, 554 

exposure  to  materially  greater  danger  of  frostbite  in  extremely  cold  weather  within,  39,  307 

general  duty  of  ordering  trespassers  from  premises  of  employer  within,  .         .         .  540 

going  upon  roof  of  building  for  the  purpose  of  obtaining  fresh  air  within,  554 

handling  of  explosives  not  within, 672 

insurance  salesman  within,  while  taking  automobile  ride  with  prospective  client,     .  28 

right  to  exercise  direction  and  control  within 661 

risk  of  assault  by  trespasser  on  premises  of  employer  within,         ....  540 

running  of  elevator  by  employee  not  within, 621 

transportation  furnished  by  employer  within, 433 

transportation  to  and  from  work  not  within 401 

workman  who  leaves  employment  for  the  purpose  of  getting  an  intoxicating  drink 

and  falls  on  return  journey  outside  the 361 
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8XP8X8:  PAQB 

following  severe  fracture,  with  delirium  tremens,  causes  death,      ....      395 

8IPTICEMIA: 

following  penetrati<m  of  sUver  of  wood  into  leg  a  material  factor  in  causing  death  of 

employee  from  edema  of  brain, 674 

injury  caused  by  nail  results  in,  and  death, 513 

8IBI0178  AHD  WILLFUL  MXSCONDnOT: 

claim  of,  against  emplosrer  dismissed, 186 

claim  of,  by  insurer  against  emplosree  not  sustained, 436 

claim  of,  by  insurer  that  injury  was  due  to  empl<^ee*B  condition  of  intoxication, 

not  sustained, 871 

en^>loyee  not  guilty  of 461 

employee  not  guilty  of,  by  reason  of  intoxication, 641 

insurer  does  not  show  that  injuiy  was  due  to,  by  reason  of  drunkenness,  333 

of  employee  by  reason  of  intoxication  caused  injury, 153 

of  employee  by  reason  of  intoxication  caused  injuiy,  death  resulting,     .  .118 

8X8TIB  («M  Dependency): 

not  entitled  to  compensation;  death  due  to  natural  causes, 297 

8Z8TBE-ni-LAW: 

not  a  "dependent," 733 

SOX  (tee  Dependency): 

minor,  oonolusively  presumed  to  be  wholly  dependent, 513 

8FBCUL  POSmOll: 

of  light  work  furnished, 591 

of  light  work  furnished  by  employer, 631 

IPBCIAL  BZ8K  OF  KMPLOTMINT: 

danger  of  frostbite,  by  materially  greater  exposure  in  extremely  cold  ;sreather,  a,  .      307 

of  superintendent  to  order  treqMSser,  who  shot  and  killed  him,  from  premises,  540 

ordering  treqMWsers  from  property  of  enEq;>lo3rer,  by  superintendent,  a,    .  540 

IPBOIFIO  OOKPnraATIOX.    iSee  Additional  Compensation. 

STATUTE: 

no  provision  in,  for  deduction  of  value  of  board  in  computing  average  weekly  wages,      581 

STATUTORY  PIBIOD: 

for  filing  daim  for  compensation  and  notice  of  injury, 242 

ST&AHOULATXD  HERNIA: 

following  personal  injury  necessitated  operation,  death  from  inhalation  pneumonia 

resulting, 85 

SUBOONTBACTOB: 

employee  of  noninsured,  entitled  to  compensation  from  insurer  of  general  con- 
tractor,      617 

SUB8CBIBIE: 

employee  of,  serves  at  fire  in  dual  capacity, 129 

insurer  of,  required  to  pay  compensation  for  injury  to  employee  of  independent  con- 
tractor,      748 

question  of  fact  as  to  whether  employee  was  in  the  service  of,  at  time  of  injuryt      •      661 

SUIOIDB: 

death  by,  followed  fit  of  insanity  having  causal  relation  to  personal  injury,     .        .        22 
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8UPBBMK  J17DICIAL  OOITET:  pags 

decides  that  daui^ter,  living  apart  from  father,  and  reoetving  contributions  upon 

which  she  is  dependent,  is  wholly  dependent, 126 

decides  that  insanity  and  suicide,  having  causal  relation  to  injury  which  results  in 

loss  of  vision,  entitles  dependent  widow  to  compensation,  ....  22 
decision  of  Industrial  Accident  Board  in  Carter  case  afiirmed,  ....  126 
decision  of  Industriid  Accidoit  Board  in  Dumey  case  modified  and  affirmed,  591,  787 

decision  of  Industrial  Accident  Board  in  Fisher  case  affirmed,  430,  769 

decision  of  Industrial  Accident  Board  in  Floooher  case  affirmed,  ....        147 
decision  of  Industrial  Accident  Board  in  Gove  case  affirmed,  5S1,  770 

decision  of  Industrial  Accident  Board  in  McPhee  case  affirmed,  ....        129 
decision  of  Industrial  Accident  Board  in  Reithel  case  affirmed,     .  540,  771 

decision  of  Industrial  Accident  Board  in  Sponatsld  case  affirmed,  ...  22 

decision  of  Industrial  Accident  Board  in  von  Ette  case  affirmed,  .         554,  774 

Doherty  case  remanded  by, 177,  766 

finding  of  Board  not  to  be  set  aside  if  warranted  by  evidence,  554,  774 

finding  of  Board,  not  to  be  set  aside  unless  wholly  unsupported  by  evidence,  129 

finding  of  Board  stands  upon  same  footing  as  verdict  of  a  jury  or  finding  of  a  court,        129 

finding  of  Board  warranted  by  evidence, 554,  774 

finding  presents  a  case  of  wholly  improvoked  murder 540,  771 

finding  that  deceased  was  an  employee  warranted  by  evidence,    .         .         .         581,779 
finds  that  Board  exceeded  its  power  in  making  new  finding  in  Doherty  case,           177,  766 
finds  that  employee  must  bear  loss  resulting  entirdy  from  business  depression,       591,  787 
finds  that  employee  was  upon  business  oi  employer  in  attempting  to  protect  prop- 
erty from  danger  by  fire, 120 

finds  that  inhalation  of  damp  smoke  and  drenching  with  water,  resulting  in  lobar 

pneumonia,  is  a  personid  injury, 120 

finds  that  practice  of  employee  in  going  on  roof  for  fresh  air  incidental  to  employ- 
ment,   554,774 

finds  that  previously  diseased  condition  of  heart  was  accelerated  by  lifting  bag  of 

ooal, 430,769 

finds  that  under  Massachusetts  Workmen's  Compensation  Act  it  is  not  required 

that  the  injury  be  also  an  accident, 540. 771 

Massachusetts  Workmen's  Compensation  Act  more  liberal  to  empl<^6r  than  English 

act, 540,771 

reasonable  inference  that  fatality  arose  out  of  emplojonent,  554, 774 

union  rate  taken  as  basis  for  fixing  average  weekly  wages  because  of  impracticability 

of  computing  average  otherwise,  tm»ft^^.         .4ku*.  581,770 

value  of  board  should  not  be  deducted  in  fixing  average  weekly  wages  in  computing 

partial  dependency, 581,770 

words  "inc^;>able  of  use"  defined  by, 147 

8TPHZU8: 

pre-existing  condition  of,  accelerated  by  injurs^ 614 

8TBIN(K>HTBLIA.    See  Disease. 


eye  condition  due  to, 242 

TIP8  («M  Earnings), 737 

T&AH8POBTATIOX: 

furnished  by  employer, 433 

means  of,  selected  by  superintendent, 433 

to  and  from  work  not  within  scope  of  emplosrment,      ......  401 

TBAUXA: 

no  evidence  of, 262 


failure  to  notify  derk  at  hospital  of  needs  caused  delay  in  furnishing  medical,  703 

first-aid,  furnished  by  employer, 703 

medical,  necessary  to  restore  employee's  capacity  to  earn, 625 
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TUBEBOULOSIS.    ^800  Diaease.  paqb 

XJLOIB.    See  DiMMe. 

UKBIASOXABLINUS: 

of  employee  to  accept  work  which  he  can  perfonn;  compensation  suspended,  382 

USUAL  OOUB8I  OF  TEADB.  BUSINSSS,  PBOnSSIOX  OB  OOCUPATIOH: 

emplosrment  of  ohanfFeur,  whose  principal  duty  was  the  driving  of  family  for  pleasure, 

not  hi  the,  of  employer, 203 

VABIOOCELI.    See  Disease. 

VABI008ITT.    i8M  Disease. 

VZ8I0X: 

foreign  body,  probaUy  emexy  dust,  destrosrs,  in  left  ejre, 758 

loss  of,  due  to  causes  not  connected  with  emplosrment, 242 

no  usable  vision  in  eye, 488 

total  loss  of,  caused  by  entrance  of  dust  or  emery  into  eye, 758 

spattering  of  molten  lead  caused  total  loss  of, 22 

WACnS: 

emplosree  unable  to  earn  any,  entitled  to  compensation  on  basis  of  total  incapacity.      758 
inability  to  earn,  not  due  to  injury, 698 


tips  and  gratuities  should  be  considered  in  computation  of  average  weekly  wages  of,      737 

WAZTBBI8: 

subject  to  call  at  any  time  entitled  to  compensation  for  injury  received  while  getting 

out  of  bed  in  morning, 525 

WHOLLY  DSPmDINT  (see  Dependency): 

dau^ter  upon  father, ,  448 

two  persons  conclusively  presumed  to  be, 378 

widow  and  dau^ter  by  former  marriage  are, 378 

WIDOW  («M  Dependency): 

compensation  due,  death  of  employee  by  suicide  following  insanity  having  causal 

relation  to  personal  injury, 22 

compensation  due;  death  resulted  from  inhalation  pneumonia,  f blowing  operation 

for  hernia, 85 

entiUed  to  compensation,  85, 120, 164,  208,  336, 852,  871, 305, 430, 430, 472,  503,  532.  540, 

617, 674 
entitled  to  comxiensation  in  equal  shares  with  dau^ter  by  former  marriage,  .  378 

living  in  Armenia  conclusively  presumed  to  be  wholly  dependent,  336 

Uving  with  husband  at  time  of  death,  85, 120, 164, 203, 352, 371. 305, 430, 430, 401. 503, 532, 

554, 617,  674.  748 

not  entitled  to  compensation. 102.238,262,401.610,621 

not  entitled  to  compensation,  death  from  alcoholism  being  result  of  serious  and 

willful  misconduct  on  part  of  emplosree, 118 


no,  to  occurrence  of  injury«       . 367, 371 

WOBK: 

employee  endeavors  to  perform  customary;   compensation  awarded  for  total  in- 

a^MMsity  because  of  inability  to  continue  it, 570 

employee  entitled  to  compensation  for  total  incapacity  while  unable  to  obtain 

certain  limited  and  not  easily  secured  emplosrment, 248 

emplo3ree,  unable  to  obtain,  which  he  can  perform  by  reason  of  injury,  entitled  to 

compensation  for  total  incapacity, ^1 

employee  unable  to  perform,  awarded  compensation  on  basis  of  total  incapacity,    .      758 
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WOBK  —  Conduded.  paqb 

fumiflhed  by  subscriber  at  whioh  employee  is  able  to  earn  wages,  ....  323 
impartial  examination  showed  that  all  incapacity  had  terminated  and  that  employee 

was  able  to  perform  usual  work, 480 

inability  to  flex  fully  left  knee,  and  shortening  of  leg.  due  to  injury,  prevents  emplos^ee 

from  performing  usual, 229 

light,  furnished  one-armed  en4>loyee  unsuitable  on  account  of  crippled  condi- 
tion,            696 

longshoreman  fit  for  all  except  heaviest  kind  of, 638 

refusal  of  employee  to  accept,  o£Fered  by  insurer  unreasonable 654 

refusal  of  emplosree  to  attempt  to  perform,  imreasonabie 382 

special  position  of  light,  furnished  employee, 591 
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